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I  BEQBET  that  the  second  part  of  my  work  on  the  Con- 
stitntion  should  have  been  so  long  in  following  its  pre- 
decessor, and  that  it  should  not  be  better  worth  waiting 
for.  For  the  delay  I  am  not  wholly  in  fault;  for  the 
shortcomings  I  can  only  plead  a  capacity  unequal  to  the 
task  which  I  undertook  with  a  light  heart,  which  I  have 
pursued  with  interest  and  pleasurcj  and  now  conclude  with 
misgiving. 

I  have  tried  to  shew  how  the  executive  government  of 
this  Empire  is  conducted — to  draw  a  picture  of  the  executive 
as  distinct  from  the  legislature, — of  the  Crown  in  Council 
as  distinct  from  the  Crown  in  Parliament. 

Of  the  difficulties  which  I  have  experienced,  two  stand 
out  prominently  before  me. 

I  think  that  any  one  will  find  it  difficult  to  describe 
faithfully  the  daily  working  of  a  business  with  which  he 
is  not  practically  conversant.  I  have  found  it  so  in  the 
course  of  my  endeavour  to  describe  the  working  of  the 
departments  of  government.  In  spite  of  the  kindest  and 
most  generous  help  from  many  friends  who  have  the  details 
at  their  command,  I  fear  that  I  have  not  done  justice  to 
their  efforts  on  my  behalf. 

But  my  greatest  difficulty  has  been  to  arrange  my 
subject.     I  wished  to  show  how  the  business  of  govern- 
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rnent  is  carried  on ;  who  settles  what  is  to  be  done ;  who 
acts ;  on  what  authority ;  and  in  what  manner.  In  order 
to  do  this,  and  to  do  it  within  reasonable  compass,  I  have 
omitted  two  matters,  which  I  have  found  to  occupy  a  place 
in  other  treatises.  The  royal  prerogatives  set  forth  at  length 
by  Blackstone  are  either  attributes  ascribed  to  royalty  by 
lawyers,  or  are  powers  exercised  through  departments  of 
government.  As  such  I  have  dealt  with  them,  and  my 
chapter  on  the  prerogative  will  be  found  to  contain,  apart 
from  history,  only  an  account  of  what  the  Crown  actually 
does,  at  the  present  day,  in  the  choice  of  ministers,  the 
settlement  of  policy,  and  the  business  of  administration. 

Another  matter  with  which  I  have  not  specially  dealt  is 
the  conflict  which  has  from  time  to  time  arisen  between  the 
rights  of  the  subject  and  the  assertion  of  rights  by  the  execu- 
tive officer.  It  does  but  illustrate  the  working  of  that '  rule 
of  law '  which,  as  Mr.  Dicey  has  impressed  upon  his  readers, 
is  a  marked  feature  in  our  constitution.  I  have  noted  the 
exceptional  position  of  persons  subject  to  ecclesiastical  or 
military  law,  and  I  have  noted  also  the  circumstances 
under  which  the  Crown  and  its  servants  enjoy  any  special 
privileges  or  immunities  in  the  administration  of  justice ;  but 
having  once  stated  the  principle  that  the  King's  command 
cannot  excuse  a  wrongful  act,  and  the  fact  that  the  Crown 
has  no  longer  the  power  to  control  the  action  of  the  Courts, 
I  have  not  made  these  matters  the  subject  of  any  special 
treatment  or  illustration.  I  could  but  have  said  over 
again,  what  Mr.  Dicey  has  set  forth  once  for  all,  that  in 
the  relations  of  the  Crown  and  its  servants  to  the  subjects 
of  the  Queen  the  rules  of  Common  Law  prevail. 

Omitting  these  topics,  which  I  conceived  to  be  either 
useless  or  irrelevant  to  my  purpose,  I  had  still  to  arrange, 
in  their  proper  places,  the  parts  which  the  Crown  plays  in 
the  work  of  government ;   the  composition  and  action  of 
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the  Cabinet — ^the  determining  power  in  the  constitution; 
the  departments  of  government  which  carry  out  the  policy 
accepted  by  the  Crown,  on  the  advice  of  the  Cabinet ;  and 
the  working  of  these  departments  over  the  vast  area  of  the 
Queen's  dominions ;  finally  I  had  to  state  the  relations  in 
which  the  Crown  stands  to  the  Churches,  and  to  the  Law 
Couits  of  the  United  Kingdom  and  the  Empire. 

Of  the  arrangement  which  I  have  adopted,  I  will  only 
say  that  it  represents  an  anxious  effort  to  supply  the 
student  with  the  information  which  he  requires,  and  to 
supply  it  in  the  place  and  order  in  which  he  might  reason- 
ably expect  to  find  it. 

As  to  the  information  itself,  I  have  had  to  collect  it  from 
many  sources.  Of  books  dealing  with  the  subject  in  its 
entirety,  I  have  found  the  fullest  and  the  most  serviceable 
to  be  the  work  of  Mr.  Alpheus  Todd  '  on  Parliamentary 
Government  in  England,'  but  for  the  most  part  I  have  had 
to  go  to  special  treatises,  to  Parliamentary  papers,  or,  directly, 
to  the  various  government  offices.  For  the  kindness  of 
members  of  many  of  the  departments  of  government,  I  find 
it  hard  to  express  my  gratitude  in  terms  satisfactory  to 
myself.  If  I  do  not  make  more  than  this  genei'al  acknow- 
ledgement now,  it  is  because  I  am  unwilling  to  associate 
their  respected  names  with  a  work  which  may  perhaps 
prove  to  be  a  failure.  If  my  book  should  meet  with  such 
approval  as  to  need  another  edition,  it  will  be  my  pleasure 
as  well  as  my  duty  to  thank  them  individually. 

It  may  be  thought  that  the  historical  matter  which  I 
have  found  it  necessary  to  introduce,  occupies  too  large  a 
space.  I  can  only  say  that  I  found  it  impossible  to  explain 
the  present,  without  such  reference  to  the  past.  Nor  can  I 
regret  that  this  should  be  so.  For  when  we  contemplate 
our  institutions  in  their  monumental  dignity,  and  the 
world-wide  span  of  our  Empire,  it  is  well  to  remember  the 
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patience  and  courage  of  our  forefathers,  and  the  long  line 
of  kings  and  queens  and  statesmen,  often  conspicuously 
great  in  force  of  purpose  and  vigour  of  intellect,  to  whom 
we  owe  what  we  now  possess.  It  would  be  a  mean  thing, 
even  if  it  were  possible,  to  take  stock  of  our  inheritance 
without  asking  how  we  came  by  it.  But  it  is  not  possible. 
If  it  is  difficult  to  dissociate  law  from  history  in  any  branch 
of  legal  study,  least  of  all  can  this  be  done  in  describing  the 
fabric  and  machinery  of  an  ancient  state.  I  will  not 
therefore  apologise  either  to  lawyers  or  to  historians  for 
trespassing  on  the  domain  of  history  ;  I  will  only  express  a 
regret  that  I  have  not  trespassed  with  greater  knowledge 
and  a  surer  foot. 

WILLIAM  R.  ANSON. 

All  Souls  College. 
January^  189a. 


TABLE  OF  CONTENTS 


-M- 


CHAPTER  I. 

PHEBOOATIVE   OF   THE   CBOWX. 

PAGX 

1.  TheNstoraof  Fterogatl^e. 

Execatiye  and  Legislative  Soyereignty i 

Suggested  DefinitioDS  of  Prerogatiye a 

Souroea  of  Prerogatiye 3 

The  Tribal  Chieftaincy  and  Feudal  Lordship 3 

The  Kingship  of  legal  theory 3 

Summary 5 

2.  The  King  before  Parliaments. 

The  Saxon  King 6 

The  Normans  and  Feudalism 7 

The  Norman  Administration 9 

The  Curia  and  iU  Officers 10 

The  Angeyin  Kings 12 

The  Administration  of  Henry  II 13 

Definition  of  Kights  in  the  Great  Charter 14 

The  Officers  and  Council  of  Henry  III 14 

8.  Parliament  and  Prerogative 15 

Increased  strength  of  the  Crown 16 

Definition  of  Prerogatiye  by  Parliament  ..17 

The  choice  of  Ministers .18 

In  detail  of  Administration 19 

The  Council  under  the  Lancastrians 20 

Their  administrative  weakness .22 

The  strength  of  the  Tudor  Government 23 

How  far  due  to  Parliament 23 

To  the  judicial  action  of  Council 24 

To  the  creation  of  new  Constituencies 25 

The  Stuarts  and  Divine  Right 27 

The  Long  Parliament 30 

The  Bill  of  Rights  and  Act  of  Settlement 31 

4.  The  Prerogative  ainoe  1068. 

Constitutional  Monarchy 32 

The  Commons  and  the  King*s  Ministers 33 


CONTENTS. 

PAGE 

How  Ayr  the  King  can  choose  his  own  MiniBten      ....  34 

How  fiur  the  King  can  determine  the  policy  of  his  Ministen   .  37 

The  King  leaves  the  Cabinet 37 

And  besomes  irresponsible  for  Policy 39 

Historical  Contrasts 40 

The  King  cannot  act  alone 41 

Reasons  for  this 41 

Modes  in  which  the  Boyal  pleasure  is  expressed  •4.3 

Authorities  for  use  of  the  Great  Seal 44 

For  Order  in  Council 47 

A  Sign-Manual  Warrant 48 

Instruments  under  the  Great  Seal — Proclamations  and  Writs .  49 

Letters  Patent  and  Treaties 50 

Necessity  for  observance  of  Forms 51 

Occasions  of  their  omission 52 

Summary 53 


CHAPTER  II. 

THE   TITLE   TO  TBE   CBQWN   AND   THE    RELATION   OF 
SOVEREIGN   AND   SUBJECT. 

1.  The  HiBtory  of  the  Title  to  the  Crown. 

Title  by  Election 56 

Title  by  Inheritance 56 

Effect  of  Coronation 57 

Parliamentary  Title  and  Hereditary  Right 58 

The  Declaration  of  Rights 61 

The  Settlement  of  1700 62 

2.  Modem  Forme. 

The  Proclamation  of  Queen  Victoria 64 

The  Coronation 65 

The  Coronation  Oath 67 

3.  Allegianoe            67 

Nature  of  Allegiance 68 

Naturalization  and  Alienage 69 

4.  Treason 70 

The  Statute  of  Treasons 71 

Modem  Changes 72 

6.  Inoapaoity  of  theKing 73 

Absence           ...........  74 

Infancy 75 

Insanity •76 

Moral  Incapacity 78 


CONTENTS.  XI 

PAGE 

6.  The  King's  Family. 

A  King's  Wife 79 

A  Qaeen*8  Husband 79 

Tlie  Royal  Childron 8i 


CHAPTER  III. 

THE  COUNCILS  OF  THE  CEOWN. 

L  Counoils  before  1660 

The  Three  Councils 82 

The  Councils  of  Hale 83 

The  Continual  Council 84 

Its  relation  to  the  Commons 86 

The  Judicial  Powers  qf  the  Council 86 

The  Whitehall  and  the  Court  of  Bequests 87 

The  Star  Chamber 88 

limitations  of  the  Councirs  Jurisdiction  in  1641     ....  90 

I^  Development  of  an  Outer  and  Inner  Council    ....  91 
The  Privy  Council  and  the  Consilium  Ordinarium  .                          -91 

Committees  of  Council  and  the  Cabinet   ...                 .        .  92 

CouncU  and  Parliament 93 

Presence  of  Ministers  in  the  Commons 94 

A  better  security  than  Impeachment 94 

2.  The  Failure  of  the  Council. 

The  Council  Board  and  the  Inner  Council 95 

Sir  William  Temple's  Scheme 97 

The  irresponsibility  of  the  Cabinet 97 

Bemedies  attempted  in  the  Act  of  Settlement          ....  98 

The  Cabinet  then  and  now 99 

8.  The  Cabinet. 

The  Cabinet  (u  dietinetfrom  the  Priry  Council     ....  100 

Their  respective  modes  of  summons 10 1 

Confusions  of  terminology 102 

The  Lords  of  the  Committee ;  the  Cabinet ;  the  Council  .  103 
Indefiniteness  of  early  Cabinets       .        .        .        ...                 .104 

Titular  and  efficient  members 107 

Changes  after  1782 no 

The  collective  responeibiWy  of  the  Cabinet in 

Its  gradual  growth in 

Its  results — unanimity  in  advice  given  to  the  Crown        .                 •  113 

Secrecy  of  cabinet  proceedings 114 

The  relatione  of  the  Cabinet  to  the  Prime  Minister  and  the  Crown  .  116 

What  we  understand  by  a  Prime  Minister 116 

Not  understood  before  Walpole       .        .         .        .        .  .116 


Xll  CONTENTS. 

PAOK 

The  aonroOB  of  Walpole*s  power 1 18 

Were  not  those  of  a  modem  Prime  Minister 119 

Views  as  to  a  Prime  Minister — of  Walpole— of  George  III  and 

the  Whigs 1 20 

Of  Grafton— of  Pitt 131 

Effect  of  extension  of  franchise  on  the  position         .                         .  lai 
Can  a  Prime  Minister  dismiss  his  colleagnes  ?                                    .12a 

His  relations  to  the  Crown 123 

And  his  duty  therein  to  his  oolleagues 134 

What  Ministers  are  entitled  to  expect  from  the  Crown    .  .125 

The  dismissal  of  opponents 127 

Duty  of  Ministers  to  the  Crown 127 

The  Queen  and  Lord  Palmerston 128 

The  dependence  of  the  Cabinet  on  the  Commons      .                          .  1 29 

Why  not  complete  before  1832 129 

Causes  of  fall  of  Ministers 130 

Duties  of  Ministers  as  to  legislation 131 

Increased  interest  in  Politics 131 

Increases  work  of  ministers  and  leader  of  the  House                          •  'S' 

4.  The  Houae  of  Lords  and  the  Privy  CoimoiL 

The  House  of  Lords  as  a  Council  of  the  Crown                                   •  I33 

The  Privy  Council  does  not  advise  the  Crown         .                          •  ^33 

Except  in  Committees 134 

Appointment  of  Privy  Councillors 134 

Composition  of  the  Council 135 

Its  members  on  the  Commission  of  the  Peace 136 


CHAPTER  IV. 

THE   DEPARTMENTS    OF   GOVERNMENT  AND   THE    MINISTERS 

OF   THE   CROWN. 

The  Cabinet  the  motive  power 137 

The  Departments  the  executive  power 138 

1.  The  growth  of  departments  of  QoTemmeiit. 

Household  offices,  ancient  and  modern    .  • 138 

Political  offices,  executive  and  regulative 140 

2.  Executive  Offioee. 

The  Privy  Council 143 

Proclamations  and  Orders  in  Council 143 

The  Chancellor 146 

His  duties:  judicial 147 

Administrative 148 

Political 149 


CONTENTS.  Xlll 

PAGE 

Some  Mp«ct8  of  the  Office 149 

The  Lord  PriTj  Seal igi 

The  Secretariat iga 

The  King*B  Secretary 153 

The  Principal  Secretary ig^ 

The  Principal  Secretary  of  Slate i«5 

The  Secretaries  and  the  Cabinet IC7 

The  Northern  and  Southern  departments 158 

The  Home  Office  and  Foreign  Office 158 

The  Five  Secretaries                 .                 .                                   .  1 59 

Their  seals  and  the  uses  of  them 160 

The  Treastuy  and  the  Exchequer i5i 

The  Lord  Treasurer i^i 

The  history  of  the  office 1^2 

The  Treasury  in  Conmussion 15^ 

The  First  Lord  and  the  Board 164 

The  Chancellor  of  the  Exchequer 166 

Junior  Lords  and  Parliamentary  Secretaries  .169 

The  Permanent  Staff i^i 

The  departments  connected  with  the  Treasury  .  .172 

The  Poet  Office 173 

The  Postmaster-General 17^ 

Bis  powers  and  their  limitations 175 

The  Admiralty  Board 175 

The  First  Lord  and  his  colleagues 177 

8.  BagolatlTe  OfELoes. 

The  Board  uf  Trade 179 

Its  consultatiye  duties 180 

Its  regulative  duties 181 

The  Board  of  Works 184 

The  First  Commissioner 185 

The  Local  Government  Board 185 

The  Board  of  Agriculture 186 

The  Board  and  the  Land  Commissioners 186 

The  Committee  of  Council  on  Education 187 

Its  constitution  and  duties 188 

The  Chancellor  of  the  Duchy  of  Lancaster 188 

The  Irish  Office 189 

The  Lord  Lieutenant  and  the  Chief  Secretary  .  .189 

The  Scotch  Office 191 

The  Law  Officers  of  the  Crown 19a 

Parliamentary  Chiefs  and  Cabinet  Offices 193 


4.  The  non-polltioal  departments  and  the  permanent  Civil 

Servioe 195 

Departments  connected  with  the  Treasury 196 


XIV  CONTBNTB. 

PAGE 

The  EcclesiMtical  Commission 196 

The  Charity  Commission 197 

The  permanent  Civil  Service 199 

Its  relation  to  the  parliamentary  chief 200 

Valae  of  the  system aoi 

Tenure  of  offices  in  the  public  service 203 

At  pleasure 203 

During  good  behaviour    ........  204 

Subject  to  removal  on  address  of  both  Houses  ....  204 

Powers  of  dismissal 205 


CHAPTER  V. 

THE  DOMINIONS  AND  DEPENDENCIES  OP  THE  CROWN. 

The  description  of  the  Queen's  sovereignty 206 

1.  The  TTnited  Kingdom. 

England  and  Wales 207 

The  union  of  kingdom  and  principality 207 

Scotland 208 

The  union  of  the  Crowns 208 

The  union  of  the  kingdoms 209 

Ireland 

The  conquest  and  government 211 

The  Irish  Parliament :  its  dependence 212 

Its  independence  in  1782 213 

The  Union  and  its  terms 215 

The  Home  Office 217 

The  Home  Secretary — his  history  and  duties  .217 

Is  the  chief  means  of  communication  between  Crown  and  subject  219 
Countersigns  documents  under  the  sign-manual  .220 

Miscellaneous  duties  of  State 221 

Is  responsible  for  maintenance  of  the  peace  .222 

And  so  controls  elements  of  possible  disorder   .  .322 

Naturalization 222 

Extradition 223 

Miscellaneous  responsibilities 224 

His  duties  as  to  the  Courts 225 

As  to  Police 225 

As  to  Prisons 226 

As  to  Prevention  of  Crime 227 

As  to  prerogative  of  mercy        . 228 

Ab  to  the  operation  of  regulative  Statutes  .230 

The  Local  Government  Board 231 

The  Town  and  its  history 231 


CONTENTS.  XV 

PAGE 

The  Manidpal  Corporation 333 

The  urban  sanitary  authority 334 

The  County 335 

ItB  officera 336 

The  administratiTe  County  and  the  County  Council .  337 

The  duties  of  the  Local  Grovemment  Board                               •  ^39 

As  to  the  Poor  Law 339 

As  to  public  Health 340 

As  to  public  conTenience 343 

2.  The  AdQaoent  IilandB. 

The  Isle  of  Man 343 

The  Channel  Islands.    Jersey 345 

Guernsey 347 

5.  The  Colonies 349 

The  Colonial  Office  and  its  history 349 

Forms  of  colonial  government 350 

(a)  Colonies  with  no  legisilature 251 

(&)   Colonies  with  a  nominated  legislature                                  '  ^5^ 

Sources  of  royal  power  over  these  colonies  .        .                 •  252 

(e)   Colonies  with  an  elected  legislature  and  nominated  executive  353 

(d)  Colonies  with  responsible  government         .        .        .        '254 

Meaning  of  responsible  government 354 

The  Dominion  of  Canada  .  355 

Rules  of  colonial  government 357 

Legislative  subordination,  and  the  royal  veto 357 

When  the  Queen  can  legislate  by  Order  in  Council                           .  358 

When  the  power  ceases 359 

The  appeal  to  Crown  in  Council 260 

The  Colonial  Governor,  his  powers 360 

In  Crown  Colonies  and  self-governing  Colonies  .361 

His  legal  liabilities 362 

4.  India 363 

The  Empress  of  India  and  the  Secretary  of  State     ....  264 

The  Secretary  of  State  and  the  Council  of  India      ....  365 

What  must  be  done  in  Council  or  wiih  Council        ....  366 

Parliamentary  control  over  Indian  government        ....  267 

Grovemment  in  India 267 

The  Governor-General  in  Council,  executive  or  l^islative  368 

The  Presidencies a68 

6.  Mifloellaneons  PotsesslonB. 

Aden,  Ascension,  Cyprus 269 

Dependent  States 370 

Protectorates  and  spheres  of  influence 270 

How  acquired 37' 


XVI  CONTENTS. 

CHAPTER  VI. 

THE   CBOWK   AND  TOBEION   BELATI0N8. 

PAGE 

The  Foreign  Office .        .273 

Diplomaiio  agents 374 

How  appointed 375 

Their  immunities  at  home  and  abroad 375 

Consuls 377 

The  power  to  make  war 378 

The  power  to  make  peace  and  treaties 379 

The  Parlemmt  Beige 380 

The  cession  of  Heligoland 381 

Foreign  jurisdiction 381 

CHAPTER  VII. 

THE  BEYENUES  OF  THE  CBOWN  AND  THEIB  EZPENDITUBE. 

1.  The  Bevenue 384 

Its  sources 285 

TheCuttoms            285 

The  medieval  customs,  tunnage  and  poundage  386 

The  Tudors  and  the  Book  of  Bates 388 

The  consolidation  of  1660 288 

Modem  simplifications 289 

The  Excise 289 

Its  origin          ..........  290 

Usee  of  the  term 291 

Establishment  licenses 293 

Stampe           •.*........  293 

For  what  purposes  required 293 

Taxee .  294 

MedisBval  taxation 295 

The  king's  claim  to  tax 296 

The  tenth  and  fifteenth,  and  the  subsidy 297 

The  taxation  of  Charles  II 298 

The  Land-tax 299 

Modem  taxation  of  property 300 

The  Post  Office  and  Telegraph  Servicee 301 

Their  operation,  and  productiveness ^03 

The  Crown  Lands 303 

Their  relation  to  the  civil  list 30^, 

The  Bf  venues  of  Scotland  and  Ireland 30^ 

2.  Colleotion  and  Expenditure  of  Bevenue  -307 

How  collected,  issued,  and  accounted  for          ....  307 

The  Mistory  of  the  Exchequer  Offices 308 

The  Nomian  Exchequer 309 


CONTENTS.  XVll 

PAGE 

Its  officers  and  procedure 310 

Chftiiges  of  the  sixteenth  centnry 311 

The  Aaditor,  Tellen,  and  Qerk  of  the  PelU     .  .        .311 

Tke  Course  of  the  JExchequer 312 

»/  The  three  stages  of  Parliamentary  control  '313 

The  control  of  issue,  1688-1 834 314 

Lord  Grenvflle  as  Auditor  of  Receipt 315 

ChAU^es,  16SS-1S66 317 

Auditors  of  Imprest  and  Audit  Board 317 

Changes  as  to  keeping  and  presentation  of  accounts  .  •  3 1  ^ 
Changes  as  to  mode  of  issue 319 

The  Exchequer  and  Audit  Act 319 

Mode  of  collection  of  public  money 320 

Control  of  issne  of  public  money 320 

The  Comptroller  and  Auditor-General 321 

Consolidated  Fund  Seryiceci 321 

Supply  Serrices 322 

How  estimated  and  granted 323 

How  issued 324 

Account  and  Audit 325 

Finance  accounts  and  Appropriation  accounts  .         .  .326 

The  Public  Accounts  Committee 327 

Supplementary  estimates 327 

Treasury  Chest  and  Civil  Service  Contingencies  Funds     .         .328 

Collectors'  advances 329 

The  national  accounts  are  cash  accounts 329 

Changed  character  of  Treasury  control 330 

Duties  of  Treasury  to  king  and  parliament  .        -330 

The  payment  of  the  Civil  Service 331 

The  Civil  List  and  the  charges  upon  it 332 

The  present  Civil  List 335 


CHAPTER  VIII. 

THE  ARMED  lORCES  OF  THE  CROWX. 

L  The  Army  and  Navy. 

History  of  the  Military  Forces       .......  336 

The  Feudal  levy 336 

The  NatTonal  levy 337 

Armies  before  the  Commonwealth 338 

Grounds  of  objection  to  standing  army 339 

The  three  legal  obstacles 340 

The  Composition  0/ the  Military  Torces 341 

Indian  and  Colonial  forces 341 

The  Regular  forces 341 

Their  numbers,  how  fixed 34J 

VOL.   II.  b 

t 


XVIU 


CONTENTS. 


Tlie  Indian  troops  at  Malta,  1878    . 

Enlistment,  and  its  tenns        • 

The  offioer*s  commission  and  its  terms 

The  case  of  Lieutenant  Hall    . 
The  Auxiliary  forces       .... 

The  Militia 

The  Teomanrj  aTid  Volunteers 
The  discipline  of  the  anny 

Articles  of  War        .... 

The  Mutiny  Acts     .... 

The  Army  Act         .... 
The  composition  and  discipline  qf  the  Navy 

Numbers  and  terms  of  enlistment     . 

Articles  of  War  and  the  Naval  Disoipline  Act 
Persona  subject  to  military  law       .        , 

Their  liability  to  the  common  law 

Military  law  and  jurisdiction   , 

Eestraints  on  the  jurisdiction  .        « 

Sutton  y.  Johnstone  and  Dawkins  v.  Paidei 

2.  The  War  Offioe  aad  the  Admiralty. 

The  government  of  ihe  army  lef ore  \^^^  .         , 

The  Ordnance  Board 

The  Secretary  at  War 

The  Commander-in-Chief 

The  Commissariat  at  the  Tr^i^ury  ,  ,  ,  , 
The  Secretary  of  State  •.,.., 
The  centralisation  of  1855 

The  government  qf  the  army,  iS 5 ^-iS^io         , 

The  threefold  division,  Military,  Ordnance,  Finance 

The  War  Office  since  1870       ,,,,,, 
The  duties  of  the  Secretary  of  State 
His  Parliamentary  Subordinates       .... 
The  Comraander-intChief  and  the  Financial  Secretary 
The  subordination  of  the  Commander-in-Chief , 
The  Secretary  of  Stfbte  and  Parliament     ,         . 
The  Secretary  of  State  and  the  army 

The  Admiralty ,         .         . 

The  composition  and  duties  of  the  Board 

The  distribution  of  business 

Relations  of  Admiralty  and  War  Office     , 


PAGB 

343 
344 
345 
345 
345 
347 
347 
347 
348 
349 
349 
350 
351 
3.ni 
35 » 
35a 
353 
353 


355 
356 
358 


359 
362 

362 

363 
364 
365 
365 
365 
3<57 
367 
369 
369 
37a 
373 
373 
375 
376 


CHAPTER  IX. 

THE    CKOWN   AND   TH?!    CHUKCHES. 

^.  Introductory. 

The  State  and  religious  societies      .        .        ,        . 
Bstablishment 


377 
378 


CONTENTS.  XIX 

PAGE 

The  National  Church  before  the  Reformation  ....  379 

The  roles  of  the  Conqueror 380 

The  practical  independence  of  Convocation 381 

2.  The  BefiyrmatiGn  Settlement. 

Changes,  doctrinal,  80cial»  constitutional 38  a 

The  restraint  of  Appeals  to  Rome 383 

The  appeal  to  the  Crown  in  Chancery 384 

The  submission  of  the  Clergy 38^ 

As  affi9cting  the  summons  of  Convocation 385 

As  affecting  the  legislative  powers  of  Convocation   ....  387 

How  a  canon  is  made 388 

The  sanction  of  canons 391 

The  Acts  of  Uniformity 391 

Eflfoet  of  statutory  indorsement  of  doctrine 39a 

3.  Eooleelacitioal  plaoea,  persons,  and  property  .39a 

Eeclesiattical  places :  the  Province 39a 

The  Diocese,  and  its  subdivisions 393 

The  peculiar 393 

Eeelenasiieal  pertoM :  the  Archbishop 394 

The  Bishop,  the  Dean 395 

The  Archdeacon,  the  Rural  Dean,  and  the  Clergy    .  .  396 

The  ttaitta  of  Orders 396 

Ecclesiastical  law  and  punishments 397 

SceUHastieal  property. 

Endowments,  Tithe,  Queen  Anne's  Bounty       ....  398 

The  Ecclesiastical  Conmiission 399 

4.  The  Sootch  Chnroh. 

Its  establishment 400 

Its  mode  of  government 401 

The  General  Assembly 40a 

Its  relation  to  the  Courts 40a 

5.  The  Church  in  Ireland,  India,  the  Colonies  .  403 

Disestablishment  and  disendowment 404 

The  Church  in  India 405 

The  Colonial  Church 405 

The  light  of  the  Crown  to  create  ecclesiastical  jurisdictions     .        •  406 

The  necessary  assent  of  the  Crown  to  the  consecration  of  a  Bishop  407 

The  five  modes  of  expressing  assent 407 

CHAPTER  X. 

THE  CBOWN  AND  THE  COUBTS. 

1.  Jurisdictions  merged  in  Supreme  Court. 

The  HUtory  of  the  CourU 410 

Civil  and  criminal  jurisdictions 410 

b2 


XX 


CONTENTS. 


The  Curia  and  the  CourU  of  Commoii  Law 
The  Chancery,  a  department,  and  a  Court 
Equity  and  Common  Law 
Wills  and  matrimonial  causes 
The  Admiralty  Court 
The  CourU  iniSf^ 

Courts  of  first  instance 

The  judges  of  the  Courts 

Courts  of  intermediate  appeal 

Criminal  jurisdictions 

The  Circuit  Commissions 

The  Courts  of  Durham  and  Lancaster 


FACE 

411 
413 
4M 
415 
415 

415 
416 

417 
418 

419 
419 

422 


2.  The  Supreme  Court  of  Judioature. 

The  fusion  of  jurisdicUons 432 

The  Divisions  of  the  Supreme  Court 423 

The  High  Court  an<i  the  Court  of  Appeal 423 

The  Divisions  of  the  High  Court 424 

The  judges  of  the  Supreme  Court 424 

3.  Courts  of  inferior  jurisdiction. 

Civil  Courts,  local,  or  Courts  of  Bequest 426 

The  County  Courts  .         .        . 426 

Criminal  Courts  :  the  Commission  of  the  Peace  .  -437 

Procedure  in  criminal  cases     .        ,        , 428 

Connection  of  inferior  and  central  jurisdiction  ....  428 

The  borough  magistracy 429 

The  Recorder,  Stipendiary,  and  Assistant-Judge      ....  429 

4.  Courts  outside  the  Supreme  Court 

The  Court  of  the  Lord  High  Steward 430 

Courts  Martial 431 

Ecclesiastical  Courts 431 

The  Archdeacon's  Court 432 

The  Court  of  the  Bishop 433 

His  Chancellor  and  Vicar^eneral 433 

The  Church  Discipline  Act 434 

The  Public  Worship  Act ,  434 

The  Courts  of  the  Archbishop 4g5 

The  Courts  of  Scotland 436 

The  Courts  of  Ii'eland 438 

The  Courts  of  India 438 

The  Colonial  Courts 439 

6.  The  Courts  of  Final  Appeal. 

The  House  of  Lords 440 

English,  Scotch  and  Irish  Appeals 441 

The  Queen  in  Council 443 

History  of  Appeals  to  the  Council 442 

From  the  Channel  Islands,  the  Plantations,  and  the  Isle  of  Man  443 


CONTENTS.  X  X I 

PAGB 

In  matters  of  lunacy                           444 

The  Court  of  Delegates 444 

The  Judicial  Committee 444 

Extent  of  its  jurisdiction 445 

The  composition  of  the  Courts 446 

The  Lords  of  Appeal 446 

The  members  of  the  Judicial  Committee 447 

The  procedure  of  the  two  Courts 447 

Points  of  difference 448 

6.  The  Crown  in  relation  to  the  Courts. 

The  creation  of  new  jurisdictions 449 

The  interference  with  existing  jurisdictions 451 

The  liabilities  of  the  Crown 453 

A  Petition  of  Right 453 

Liabilities  of  the  Crown's  servants 453 

For  wrong 453 

Excepted  cases 454 

For  failure  to  discharge  duty 455 

Distinction  between  duty  to  the  Crown  and  to  the  public          .  456 


APPENDIX. 

I.  Letters  Patent  and  Sign  Manual  warrants 459 

a.  Commissions  and  instructions 463 

3.  Issue  of  public  money 469 

4.  Oaths — of  allegiance — official— judicial 474 

Ibdesl 477 


-M- 


TABLE    OF    FORMS. 

L  Doouments  relating  to  the  Privy  Council  and  Cabinet. 

Summons  to  a  meeting  of  the  Cabinet loi 

„                    ,y        of  the  Privy  Council 10 1 

„  „        of  a  Committee  of  the  Privy  Council    .        .102 

Order  in  Council 47 

Order  in  Council  for  summons  of  Convocation          ....  385 

Oath  of  Privy  Councillor 134 

2.  Doouments  under  tbe  Great  Seal. 

Letters  Patent  constituting  the  Commission  of  the  Treasury     .         .  459 

Writ  directing  summons  of  Convocation 385 

License  to  Convocation  to  promulgate  new  Canon    ....  3S9 


XXll  CONTEXTS. 

PAGE 

3.  Sign  Manual  Warrants. 

Under  Sign  Manual  and  Signet. 

For  aflBzing  the  Great  Seal  to  powers  to  ratify  a  treaty    .        .  463 

Granting  license  to  oonsecrate  a  Colonial  bishop        .                 .  407 

Under  Sign  Mannal. 

For  appointing  the  first  Commissioner  of  Works                       .  461 

For  abolishing  purchase  in  the  army 461 

Docket  attached  to  warrant  for  affixing  the  Great  Seal    ...  48 

4.  CommisaionB  tinder  Sign  Manual 

Of  Governor  of  a  Crown  Colony 463 

Of  officer  in  the  Army 466 

Of  Secretary  of  Embassy  or  Legation 467 

5.  InBtructionB  to  Governor  of  a  Crown  Colony     .              •  4<^4 

6.  Documents  relating  to  issue  of  public  money. 

Supply  Servicef. 

Royal  Order  under  Sign  Manual 469 

Treasury  requisition  to  Comptroller  and  Auditor-General          .  470 
Grant  of  credit  by  Comptroller  and  Auditor-General         .        •471 

Treasury  Order  for  Exchequer  issues 471 

Consolidated  Fund  Services, 

Treasury  requisition  to  Comptroller  and  Auditor-General          .  472 

Grant  of  credit  by  Comptroller  and  Auditor-General        .        .  473 
Treasury  Order  for  Exchequer  issue          .        •                 .        •473 

7.  Oaths. 

Coronation 65 

Of  homage  of  peer  at  Coronation 66 

Of  Privy  Councillor 134 

Of  Officer  of  State 474 

Judicial 476 

Of  allegiance 474 

8.  Proclamation,  of  Queen  Victoria  on  her  accession  .  64 

9.  Mandate,  of  Archbishop  to  Dean  of  Province   .              •  3^^ 
10.  Credential  letter  of  Ambassador 468 


INTRODUCTION. 
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It  may  assist  the  reader  if  I  describe  in  a  few  introdaetory  Summary 
words  the  general  plan  of  this  hook,  and  the  connection  of  its  ^ 
chapters  one  with  another. 

/  In  treating  of  the  executive  of  this  country  we  must  always  First 
bear  in  mind  that  the  Crown,  acting  directly  or  remotely  '^^^^' 
through  ministers  and  officials,  is  the  executive.  In  my  first 
chapter  therefore  I  have  tried  to  trace  historically,  and  to 
describe  as  a  matter  of  present  practice,  the  part  taken  by  the 
Crown  in  the  choice  of  ministers,  the  settlement  of  policy,  the 
detail  of  administration. 

Having  thus  endeavoured  to  show  hpw  the  Crown  acts  in  Second 
the  working  of  government,  I  proceed  in  the  second  chapter  ^•P*®'"- 
to  consider  the  title  by  which  the  Crown  has  been  and  is  held : 
who  are  its  subjects  and  what  the  mutual  duties  of  sovereign 
and  subject  as  such  ;  what  provision  has  been  m^de  fpom  time 
to  time  for  incapacity,  from  one  ^ause  or  another,  on  the  part 
of  the  king  to  disoh^ge  the  duties  of  royalty. 

In  the  third  chapter  I  pass  from  the  Crown  itself  to  con-  Third 
sider  the  history  and  character  of  the  body  which  has  advised     ^V^^- 
and  does  advise  the  Crown,  and  thus  determines  the  policy  of 
government.     The   Ppivy  Council,   the    Cabinet,  the  Prime 
Minister,  their  relations  to  the  Crown,  to  one  another  and  to 
Parliament,  form  the  subject  of  this  chapter. 

Having  thus  dealt  with  the  body  by  whose  advice  the  Crown  Fourth 
acts,  I  proceed  in  the  fouirth  chapter  to  deal  with  the  *^  ^' 
departments  of  government  through  which  the  Crown  acts. 
In  doing  this  I  have  distinguished  the  political  and  changing 
from  the  non-political  and  permanent  members  of  these 
departments,  pointing  out  that  Ministers  are  responsible  for 
every  act  of  the  executive. 
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Fifth  In  the  fifth  chapter  I  have  to  consider  the  action  of  these 

departments  over  the  whole  vast  area  of  the  Queen's  dominions. 
Beginning  with  the  United  Kingdom  I  have  worked  outward 
to  the  protectorates  and  spheres  of  influence  which  fringe  our 
Indian  and  African  borders.  If  the  arrangement  of  this 
chapter  is  open  to  criticism,  it  may  yet  serve,  I  hope,  to  set 
before  the  reader  the  common  centre,  and  the  unity  of  the 
Empire. 

Sixth  In  the  sixth  chapter  I  deal  with  the  Foreign  Office,  with 

the  mode  in  which  relations  are  maintained  with  other  states, 
and  with  the  prerogative  of  the  Crown  in  making  war,  peace 
and  treaties. 

Seventh  The    scvcnth    chapter    shows    how   government    and   its 

^*^  ^^'  appliances  are  paid  for,  dealing  with  the  revenue,  its  sources, 
the  mode  in  which  it  is  collected,  kept,  issued,  and  accounted 
for  to  Parliament. 

Eighth  The  eighth  chaj^ter  treats  of  the  securities  for  oui-  safety  at 

*^'  ^^'  home  and  abroad,  the  army  and  the  navy ;  and  of  the  two 
departments  which  administer  the  Queen's  prerogative  in 
respect  of  them,  the  War  Office  and  the  Admiralty. 

Ninth  The  ninth  chapter  describes  the  relations  of  the  Crown  to 

»*P  er.  e^iptain  ecclesiastical  bodies,  the  Established  Churches  in  Eng- 
land, Scotland,  India  and  the  colonies. 

Tenth  The   tenth   chapter  treats   of  the   Coui-ts.     I   have   here 

1  hapter.  endeavoured  to  sketch  the  jurisdiction  fused  in  the  Supreme 
Court,  the  main  divisions  of  that  Court,  the  jurisdictions 
inferior  to  it,  the  jurisdictions  which  whether  inferior  or  not 
are  outside  it.  Then  I  have  drawn  all  together  in  the  two 
great  Courts  of  Final  Appeal,  and  then  I  have  pointed  out  the 
position  occupied  by  the  Crown  and  its  servants  before  the 
Courts.*^ 


CHAPTER  L 


CORRIGENDA. 

Page  6j,  mArginal  reference  Jot  i  Will.  &  Mary,  st.  a.  c.  3.  read 
I  Will,  h,  Mary,  st.  a.  c.  a. 
„      65,  the  figure  referring  to  note  i  ihould  be  placed  after  the 

words  *  Act  of  Union/  on  line  5. 
„      107,  referenoe  in  note  to  Hervey  Memoirs, /or  55.  tboA  551. 
„      253,  line  a, /or  1889  ^<^  ^^^7 

„      256,  insert  reference  to  British  North  American  Act,  line  6 
from  foot  (30  Vict.  c.  3) 
258,  last  line, /or  do  read  be 
476,  last  line, /or  c.  16.  rtml  c.  46. 


(ilwoa't  *Tku  Orowa.'] 


mm  01  tne  connrry  as  irs  represenuixive  m  uetuiuic  witu  luruiifM^ 
powers.     The  maintenance  of  order  within  the  community,^ 
and  of  its  safety  and  dignity  in  external  relations,  is  the  daty 
of  the  Crown.    In  the  discharge  of  this  duty,  the  Crown  actfi 


VOL.  II.     ^^  B 


XXIV  INTRODUCTION. 

Fiah  Jn  the  fifth  chapter  I  have  to  consider  the  action  of  these 

departments  over  the  whole  vast  area  of  the  Queen's  dominions. 
Beginning  with  the  United  Kingdom  I  have  worked  oatward 
to  the  protectorates  and  spheres  of  influence  which  fringe  our 
Indian  and  African  borders.  If  the  arrangement  of  this 
chapter  is  open  to  criticism,  it  may  yet  serve,  I  hope,  to  set 
before  the  reader  the  common  centre,  and  the  unity  of  the 
Empire. 

Sixth  In  the  sixth  chapter  I  deal  with  the  Foreign  Office,  with 
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CHAPTER  I. 

THE  PBEBOGATIVE  OF  THE  CROWN. 

Section  I. 
The  nature  of  Pebkogative. 

In  every  political  society  there  most  be  some  person  or  Executive 
body  which  acts  on  behalf  of  the  whole,  which  represents  the  ^^J®^*^' 
State  as  dealing  with  other  States,  which  represents  its  col- 
lectiye  force  and  will  in  maintaining  among  its  own  citizens 
the  rules  which  the  society  has  made  or  accepted  for  the  pre- 
servation of  order  and  the  promotion  of  the  pnblic  welfare.  In 
the  complicated  machinery  of  a  modern  State  it  is  not  always 
easy  to  identify  with  precision  the  ultimate  source  of  executive 
power ;  and  the  di£Sculty  is  greater  in  a  constitution  such  as 
our  own,  where  usage  and  convention  have  overgrown  and 
obscured  the  legal  outlines. 

The  Legislative  Sovereign  in  this  country  is  the  Crown  in  Legislative 
Parliament ;  Parliament,  convened  by  the  Crown  and  making  tyj*'^*^  ' 
laws  to  which  the  royal  assent  is  needed,  can  alone  change 
thereby  the  constitution  of  the  State,  and  give  or  take  away 
legal  or  political 
laws,  it  cannot  put 
half  of  the  coi 


powers.     The 

and  of  its  safety  and  dignity  in  external  relations,  is  the  duty 

of  the  Crown.    In  the  discharge  of  this  duty,  the  Crown  actfi 
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2  THE   PKEEOGATIVB   OP  THE   GROWN.        [Chap.  I. 

The  Crovin  throug'h  and  wiiih  responsible  Ministers,  and  the  choice  and 
in  the  Exe-  dismissal  of  these  Ministers  would  seem  to  be  the  only  matters 
cutive.        jj^  which  the  Crown  acts  alone.     In  all  other  matters,  where 
the  Crown  acts  directly,  it  acts  through  and  with  the  Privy 
Council  or  through  an  individual  Minister,  usually  a  member 
of  the  Council.     The  Executive  Sovereign  may  then  be  de- 
scribed as  the  'Crown  in  Council.' 
The  Pre-         ^hc  executive  power  of  the  Crown  comprises  what  is  called 

rogative.  *     ^  .... 

the  Boyal  Prerogative,  a  term  which  has  occasioned  infinite 
difficulty  to  students  of  Constitutional  law  and  history. 
defimtioM       Blackstoue  says  that  by  the  *  word  "prerogative"  we  usually 
understand  that  special  pre-eminence  which  the  king  hath, 
over  and  above  all  other  persons,  and  out  of  the  ordinary 
course  of  the  common  law,  in  right  of  his  royal  dignity/ 
i    Mr.  Dicey  is  more  precise ;  he  defines  prerogative  as  *  the 
Idiscr^^ioqary  authority  of  the   executive,'   and  he  explains 
■this  to  mean  everything  which  the  &ueen  or  her  servants 
|[)an  do  without  the  authority  of  an  Act  of  Parliament. 

As  reg^u*ds  Blackstone's  definition  of  prerogative  one  may 
say  that  it  is  too  wide  and  vague.  The  powers  of  the 
Crown  in  its  executive  character  are  twofold,  consisting  in 
those  which  it  possesses  at  Common  Law  and  those  which  are 
conferred  on  it  by  statute.  The  statutory  powers  cannot 
fairiy  be  placed  under  the  head  of  Prerogative ;  they  are  powers, 
not  inherent  in  the  Crown,  but  conferred  upon  it  by  the 
Legislature.  The  Common  Law  powers  are  not,  as  Black- 
stone  says, '  out  of  the  ordinary  course  of  the  Common  Law' ; 
they  are  a  part  of  the  Common  Law,  and  as  capable  of 
ascertainment  and  definition  by  the  courts  as  any  other  part 
of  the  unwritten  law  of  the  land.  It  is  these  Common  Law 
powers  which  make  up  what  Mr.  Dicey  calls  *  the  discretionary 
authority  of  the  executive.'  But,  besides  these^  there  are 
certain  attributes  of  the  Crown  from  which  legal  results 
necessarily  flow,  and  certain  incidental  rights,  which,  though 
of  no  great  importance,  are  proper  to  be  treated  of  in  a  book 
on  constitutional  law.     The  common  law  powers  of  the  execu- 
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tive  do  not  exhaust  the  meaninfir  of  th 
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word  *  Prerogative.* 

le  may  with  truth  ascribe  the  various  rights,  privileges,  Sources  of 
and  attributes  which  make  up  the  Prerogatiyeto  three  source&  tive^* 

First,  there  is  the  residue  of  t'Eat  executive  power  winch.  the^MiaTL'  / 
the  king  in  the  early  stages  of  our  history  once  possessed  in  all 
the  departments  of  government;  when  he  led  his  people  in  war, 
administered  their  affairs  in  peace,  was  their  judge  in  the  last 
resort.  This  power,  reduced  in  compass  and  limited  in  exercise 
by  many  conventional  and  practical  restrictions,  remains  as  that 
discretionary  power  of  the  executive  referred  to  by  Mr.  Dicey. 

Secondly,  there  are  parts  of  the  prerogative  which  trace Irhe  feudal.^ 
their  origin  from  the  position  of  the  king  as  the  feudal t^.^.l.!^'./ 
chief  of  the  country,  as  the  ultimate  landowner  and  the  lord 
of  every  man.  Hence  arise  those  rights  of  the  Crown  which 
are  in  relation  to  the  kingdom  what  a  seignory  is  in  relation  to 
a  manor,  the  right  to  escheat,  to  treasure  trove,  to  the  custody  of 
idiots  and  lunatics,  matters  which  we  should  properly  arrange, 
some  under  the  head  of  revenue,  some  as  connected  with  juris- 
diction. To  this  too  we  may  refer  the  early  conception  of 
Treason  as  a  breach  of  the  feudal  tie  which  binds  the  man  to  his 
lord.  We  now  regard  Treason  as  an  offence  not  against  the 
person  of  the  King  but  against  the  constitution  of  the  State 
which  he  represents ;  and  Allegiance,  as  a  test  of  nationality 
rather  than  an  assurance  of  loyalty  to  an  individual ;  but  these 
ideas  begin  in  feudal  times,  and  spring  from  the  feudal  relation 
in  which  the  subject  stood  to  the  sovereign. 

Thirdly,  there  are  attributes  with  which  the  Crown  ha$  The  kiog-* 
been  invested  by  legal  theory,  deducing  legal  consequence^  fegSi^     j  ' 
sometimes  of  an  unexpected  character  from  rules  of  practical  ^^'J- 
convenience.     Such  are  the  attributes  of  perpetuity  and  per^  *  --i'  • ' 
fection  cf  judgment.     For  instance,  it  was  important  that  one 
king  should  succeed  to  another  with  the  shortest  possible 
interregnum ;  that  the  king's  peace  should  not  be  in  abeyance 
for  however  short  a  time.     As  hereditary  right  came  to  be 
more  strictly  regarded,  the  process  of  election  which  inter- 
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The  king  vened  between  the  death  of  one  king  and  the  completed  title 
of  another,  grew  less  and  less  important.  At  length  Edward 
IV  was  held  to  have  begun  his  reign  so  soon  as  his  title  by- 
descent  was  proved,  and  thenceforward  perpetuity  is  regarded 
as  a  royal  attribute;  the  king,  it  is  said,  never  dies;  the 
throne  is  never  vacant,  and  a  legal  theory,  which  sprang  firom 
practical  convenience,  became,  when  James  II  fled  the  country, 
an  obstacle  to  the  convenient  solution  of  a  practical  difficulty. 
Just  as  the  Crown  was  invested  with  the  attribute  of  per- 
petuity, because  practical  convenience  required  that  the  inter- 
ference with  the  ordinary  course  of  administmtion  caused  by 
the  death  of  a  king  should  be  as  short  and  as  slight  as  possible, 

The  king     so   the  Crown  was  further  invested  with  the  attribute  of 

wrong :  perfection  of  judgment,  because  it  was  found  convenient  to 
make  the  king's  ministers  responsible  for  the  acts  of  the  king. 
There  was  much  practical  convenience  in  this  theory  of 
ministerial  respoDBibility :  misgovemment  is  more  easily 
visited  upon  the  officer  who  advises  than  upon  the  king  who 

in  public  acts,  Or  authorises  action,  upon  his  advice.  The  servant  can 
suflTer  without  any  such  convulsion  of  the  body  politic  as  would 
ensue  if  the  master  were  held  liable.  The  doctrine  appears 
to  date  &om  the  time  that  Henry  III  reigned  while  yet 
a  child^  and  has  been  worked  out  on  its  political  side  in 
such  a  manner  as  to  contribute  alike  to  the  stability  of  the 
throne  and  the  popular  character  of  our  government.  But 
it  is  the  source  of  the  legal  maxim  that  *  the  king  can  do 
no  wrong,'  and  of  the  attribute  of  perfection  in  judgment,  thus 
described  by  Blackstone : — *  The  king  is  not  only  incapable  of 
doin^  wrong,  but  even  of  thinking  wrong;  he  can  never 
mean  to  do  an  improper  thing ;  in  him  is  no  folly  or  weak- 
ness.' Thus,  because  ministers  are  held  liable  for  acts  of 
state,  a  theory  has  been  deduced  which  not  only  has  imposed 
difficulties  in  the  way  of  creating  a  Regency  when  the  king 
is  an  infant  or  insane,  but  has  aflected  private  law. 

For  the  Crown,  or,  what  is  the  same  thing,  a  government 
department,  must  be  sued  in  a  certain  form ;  and  though  it 


law, 
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may  break  a  contract,  it  cannot  commit  a  wrong.  The  king  in  private 
may  be  ill-advised  on  questions  of  property  or  contnu3t ;  in 
snch  cases,  after  passing  through  the  forms  of  a  petition  of 
Right,  the  subject  may  recover  land  or  money  withheld,  or 
damages  for  the  breach  of  a  promise;  but  the  theory  of 
English  law  is  that  in  civil  wrongs,  the  wrong-doing  of 
the  servant  is  the  wrong-doing  of  the  master,  and  the  king 
can  do  no  wrong.  So,  if  the  War  Office  breaks  a  contract, 
the  sufferer  has  a  remedy,  but  if  a  merchantman  is  run  down 
by  the  negligent  management  of  one  of  the  Queen's  ships 
the  Admiralty  is  not  liable. 

^p(^h  are  thpt  thrpfl  headft  under  which  it  may  be  con-  Summary. 
venient  to  group  the  prerogatives  of  the  Crown :  its  powers)  * 

jgJhS.J?J?9itiy.e  .and  legiglatiYg  departments  9lj((iY^J3mSLX^S 
its  rights  as  feudal  lord,  and  the  outcome  of  attributes  ascribed 
to  the  Crown.,  by  the  mediaeval  lawyers.     Of  these  the  exe-  ^ 

^"*^^t  po^^m  ^>Tfl  ipfa^te]y,.th?^^^"t'  iniportant.  Of  the  fX 
powers  of  the  Crown  in  Parliament  I  have  spoken  elsewhere  ; 
the  feudal  rights  of  the  Crown  are  mere  incidents  of  the 
prerogative,  and  do  no  more  than  add  here  and  there  features 
which  can  only  be  explained  by  reference  to  the  conception 
of  the  king  as  being  in  relation  to  the  kingdom  what  the 
lord  was  to  the  manor.  The  artificial  rules  deduced  by 
lawyers  from  attributes  ascribed  to  the  sovereign  have  doubt- 
less important  effects  traceable  in  the  working  and  con- 
ventions of  the  constitution :  but  it  is  in  the  power  of  the 
Crown  to  act  on  behalf  of  the  State  in  all  departments  of 
government  that  we  find  the  rules  relating  to  the  executive 
with  which  I  am  mainly  concerned. 

To  tell  the  process  by  which  powers  so  wide  in  theory, 
so  limited  in  practice,  have  come  into  existence,  have  grown 
and  have  narrowed,  would  be  to  write  the  history  of  the 
monarchy  in  this  country.  This,  even  if  I  were  capable  of 
doing  it,  I  would  not  do  here :  yet  it  may  be  useful  to  mark 
in  outline  the  periods  of  growth  and  limitation  of  the  royal 
power,  because  the  present  law  and  custom  upon  the  subject 
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has  been  slowly  defined,  and  its  definition  must  be  illustrated 
by  precedents  which  it  is  not  easy  to  understand  without 
some  general  knowledge  of  our  history. 

Section  II. 
The  King  before  Parliaments. 

§  I.    The  Saxon  king. 

The  Saxon  The  Saxon  king  was  a  representative  chief.  To  the 
members  of  his  community  he  was  the  embodiment  of  its 
dignity  and  its  history.  For  this  purpose  the  kingly  office 
was  endowed  with  special  sources  of  revenue  from  the  land 
of  the  communifcy  and  was  adorned  with  the  insignia  of 
royalty,  the  throne,  the  crown,  the  sceptre,   standard  and 

repreBenta-  lancc.  The  king  represented, .tbfejDXdfir^nd  the  justice  of  the 
community  since  he  was  bound  to  preserve  its  peace  and  to 
declare  its  customs,  in  the  last  resort,  upon  appeal.  jj[i^ 
regjfiSfinteiJheJorcfi  jof  ^  dfi»1.ioea„TOtbi 

^th^f  ^'"g^flTTlf^  '^  the  conduct  of  war,  in  the  making  of 
peace  and  of  treaties.  The  sheriffs,  the  bishops,  the  ealdor- 
men,  that  is  to  say  the  great  local  officers,  secular  and 
spiritual,  were  bis  officers.  In  conjunction  with  the  Witan 
he  made  laws  and  imposed  taxes,  but  the  laws  were  his  laws, 
and  he  appropriated  to  such  purposes  as  he  thought  fit  the 
money  raised  by  taxation. 

respon-  The  Saxon  king  had  therefore  a  status  of  great  digniiy 

"    ^'  and  a  wide  discretionary  power :  but  in  the  exercise  of  this 

discretion  he  was  constantly  checked   by  the  necessity  of 

The  Witan  acting  with  and  through  the  Witau,  and  was  ultimately 
controlled  by  his  responsibility  to  the  community  whose 
collective  wisdom  the  Witan  was  supposed  to  represent.  For 
it  has  been  a  marked  and  important  feature  in  our  constitu- 

in  action,    tional  historv  that  Ji^^  %illg_  has  never,  in  theory,  acted  in 

matters  of  state  without  thq  cn^nae)  anH  g^iyy>pf.  of  a  bodi 

V^       oi  adyjgers  \  varying  in  constitution  from  time  to  time,  but 

/  «*      retaining  always  something  of  a  representative  character. 

^  StobbB*  Const  Hist.  i.  127, 194,  376,  370. 
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The  Witan  may  be  said  to  have  represented  the  wisdom 
of  the  community  only  by  a  fignre  of  speech,  consisting  as 
it  did  of  oflScials,  ealdormen  and  bishops,  king's  thegns  and 
nominees  of  the  king ;  bat  in  its  relation  to  the  king  its 
powers  were  great.    It  took  part  with  him  in  legislation  and  in  legida- 
taxation,  in  the  deliberations  which  determined  the  policy  of      ' 
che  country,  in  the  appellate  jurisdiction  which  he  exercised 
in  the  last  resort,  in  the  grant  of  public  land,  in  the  appoint- 
ment of  ealdormen  and  bishops.  _And  farther,  though  royalty 
was  in  theory  confined  to  one   family,  the  Witan  in  the 
assembly  of  ^jtb^ ^^i^ilon..  xx^9Ai^4iium^><£.  tbarawwl-^fi^iigi  m  election, 
member  of  iJi^t  &mjly  to  be  king-     The  king  went  through 
the  formal  process  of  election,  and  his  responsibility  was 
enforced  by  the  possibility  of  his  deposition.  .^^^ 

The  Saxon  king,  then,  though  his  dignity  was  great  and  I 
his  discretionary  power  wide,  was  not  a  hereditaiy  monarch,  | 
as  we  understand  the  term  hereditary,  was  not  supreme  land-  | 
owner,  was  not  irresponsible  for  acts  done  by  his  command.    ^ 

§  2.    The  Norman  Icings  iis  minUtera  and  Council. 

The  position  of  the  Norman  king  was  very  different  fiom  The  Nor- 
that  of  the  Saxon,  and  this  was  partly  the  necessary  result  ™*^  ^^ 
of  a  position  acquired  by  conquest,  partly  the  consequence  of  ^oon- 
feudal  ideas  derived  from  the  continent.   Anxious  as  William  I 
undoubtedly  was  to  avoid  the  appearance  of  an  adventurer 
and  to  figure  as  the  rightful  heir  to   the  inheritance  of 
Edward  the  Confessor,  his  title  was  established  and  upheld 
by  force  and  arms.    When   resistance  was   overcome  the 
institutions  of  the  land  were  at  his  mercy,  and  he  used 
them  as  seemed  to  him  most  prudent  for  the  security  of  his 
throne. 

Feudalism,  which  was  based  on  the  holding  oi  land  subject » feudal 
to  certain  obligations  of  fealty  and  service,  at  once  made  the 
king  the  supreme  landowner  and  invested  the  relation  of 
king  and  subject  with  a  contractual  character.     This  new 
position  of  the  king  in  relation  to  land  had  various  effects. 
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In  respect  of  the  great  landowners  who  held  of  the  king  it 

established  a  personal  tie  between  him   and   them  which 

tended  to  strengthen  his  hold  upon  their  fidelity  and  services, 

— ^in  respect  of  the  royal  revenne  it  made  the  king  the  im-* 

mediate  owner  of  all  the  nnappx>priated  land  of  the  com- 

mnnity  and  the  inheritor  of  every  tenant-in-chief  who  died 

without  heirs  or  forfeited    his   land  for  misoondact  ^ ;   in 

respect  of  title  to  the  Crown  the  close  association  of  the 

rights  of  the  Crown  with  the  ownership  of  land  tended  to 

assimilate  the  descent  of  the  Crown  to  the  descent  of  an 

estate  in  land,  and  thus  inevitably  increased  the  hereditaiy 

at  the  expense  of  the  elective  character  of  kingship. 

Features  of     But  William  was   not  content  that  the  feudal  relation 

feulaliam.   should  exist  Only  between  himself  and  the  tenants-in-chief. 

He  established  the  rule  that  every  man,  of  whomsoever  he 

might  hold  his  land,  should  reserve  his  fealty  ^  to  the  king, 

and  should  owe  to  the  king  whatever  military  service  was 

due  upon  his  fief.    Thus  was  created  a  more  precise  relation 

between  king  and  subject  than  bad  existed  when  the  king 

was  regarded  by  the  community  as  its  representative  merely. 

The  king  did  not  lose  his  representative  character,  but  the 

coronation  oath  on   the   one  side,  the   undertaking   to  be 

faithful  on  the  other,  made  up  the  terms  of  a  contract  in 

which  the  fidelity  of  the  subject  was  the  consideration  for 

a  promise  of  good  government  by  the  king. 

The  More  important  than  any  of  the  differences  which  I  have 

Concilium   mentioned  between  Saxon  and  Norman  king  was  the  change 

inJhfijjhaDwtfit  wd.  Qomposition  of ,  the  body.  ibjKMjgk. whom 

the  kinff  acted.     The  Witan.  as  I  have  said,  represented  by  a 

figure  of  speech  the  wisdom  of  the  community.   The  Commune 

Concilium  of  the  Norman  and  Angevin  kings  was  a  more  truly 

morerepie-  representative  body.     It  consisted  of  the  feudal  tenants-in-/" 

than  ^^^     chief  and,  in  so  far  as  a  great  lord  could  be  held  to  representij 

Witan.       Y^  vassals,  an  assemblage  of  tenants-in-chief  represented  alf  j 

^  'Ultiim  heredes  aliquorum  sunt  eornm  doznini.*    Glanvill.  vii.  17. 
'  Glanvill.  ix.  o.  i.    Littleton,  ii.  c  i. 
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landowners,  that  is  everybody  whom  a  feudal  society  would 
think  worthy  of  recognition. 

And  this  representative  character  of  the  Commune  Concilium 
gave  rise  to  a  ftirther  change. 

The  idea  of  a  vigorous  central  administration  was  alien  to  Character 
the  ill-compacted  monarchy  of  the  Saxons.  The  official  tration."" 
members  of  the  Witan  were  great  local  personages,  or  house-' 
hold  officers.  When  the  duties  of  government  became  too 
great  for  the  king  to  discharge  them  in  person  the  difficulty 
was  dealt  with  not  by  dividing  those  duties  into  departments, 
but  by  a  geographical  division  of  the  kingdom  into  ealdor- 
manries.  The  ealdorman  was  super-imposed  upon  the  machin- 
ery of  the  shire,  and  he  also  had  his  place  in  the  Witan ;  this 
was  the  only  connection  subsisting  between  the  local  and 
central  administration.  The  g^reat  offices  of  the  household 
were  merely  decorative,  were  assigned  as  a  compliment  to  a 
man  in  other  respects  distinguished.  The  High  Reeve  of 
Ethelred,  the  supposed  counterpart  of  the  later  Justiciar,  is  a 
shadowy  and  uncertain  figure.  The  Chancellor  of  Edward  the 
Confessor  indicates,  we  may  be  sure,  a  taste  for  foreign  customs 
rather  than  a  tendency  towards  strong  administration. 

But  the  council  of  the  Norman  king,  though  those  who  Its  growth 
formed  its  most  permanent  and  habitual  members  were  doubt-  Concilium. 
lees  the  same  as  those  who  would  have  sat  in  the  Witan,  was 
in   truth   a  very  different   body:    and  though   the   smaller 
tenants-in-chief  were  unfrequent  attendants  at  its  sessions,  it 
was  an  assembly  representative  of  the   landowning  class. 
Thus,  as  the  size  of  the  full  council  made  it  more  representa-    . 
tive  and  less  suitable  for  purposes  of  lustice  and  administration,  ^t 
there  grew  up  within  it  a  permanent  standing^ommittee,  the  X  \ 
Curia  Regis,  which,  for  adminisl^tive  purposes,  could  act  In  1 
the  name  of  the  Great  Council ;  while  legislation  or  special 
taxation  must  wait  for  a  meeting  of  the  larger  body  when  the 
king  wore  his  crown  at  Christmas,  Easter  or  Whitsuntide. 

Here  we  get  the  beginning  of  a^iatijGi^onJ>etween  legis- 
lative and  executive  ftmctions,  between  Parliament  and  the 
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The  Curia 


the  origin 
of  modem 
depart- 
ments of 
Govern- 
ment. 


The  king 

cannot 

resume 

delegated 

powers. 


The  Coun- 
cil tries  to 
control  his 
choice  of 
Ministers. 


Conncil  of  the  Crown.  The  Curia  was  the  centre,  the  Com- 
mune Concilium  the  support,  of  a  strong  administrative 
system,  of  such  a  system  of  judicature  and  finance  as  was 
never  dreamed  of  in  the  Saxon  polity. 

In  this  respect  the  Curia  is  an  institution  of  more  present 
interest  than  the  Commune  Concilium.  For  the  latter,  in  its 
most  developed  form  as  set  forth  in  Magna  Charta,  is  only  the 
feudal  conception  of  a  law-making  and  taxing  body.  It  is 
not  so  much  the  parent  as  the  feudal  counterpart  of  that 
body,  representative  of  shire  and  town,  which  was  called  into 
being  by  Simon  de  Montfort,  which  was  organised  and  per- 
petuated by  Edward  I,  which  exists  in  a  form  adapted  to  our 
present  requirements  in  the  Parliament  of  to-day.  But  the 
Curia,  as  the  Crown  in  Council,  is  the  germ  out  of  which 
have  developed  all  the  departments  of  Grovemment.  Whether 
we  regard  it  collectively  as  the  Council  of  the  Crown,  or  as 
a  group  of  officials,  the  holders  of  the  new  political  offices 
brought  into  being  by  the  Norman  kings,  we  can  trace  from 
it  our  executive  of  to-day. 

From  the  time  that  certain  executive  functions  are  assigned 
to  certain  officers  of  state,  we  first  catch  sight  of  two  limita- 
tions upon  the  royal  will,  which  draw  closer  and  closer  as  time 
goes  on  until  theory  and  practice  as  regards  the  executive 
come  to  diverge  as  widely  as  they  do  at  the  present  day. 

The  first  of  these  is  seen  in  the  loss  of  power  by  the 
Crown  to  transact  in  person  business  which  has  once  been 
assigned  to  an  office  or  department  of  government.  The  growth 
of  this  limitation  is  so  gradual  as  to  be  hardly  discernible, 
yet  at  one  end  of  our  history  we  find  a  king  who  discharged 
in  person  the  judicial  and  executive  functions  of  government, 
at  the  other  end  a  king  whose  every  act  of  state  is  done 
through  the  agency  of  a  responsible  minister. 

The  second  is  seen  in  the  constant  attempt  of  the  larger  body, 
whether  Commune  Concilium  or  Parliament,  to  control  or  to 
influence  the  appointment  and  the  action  of  the  smaller  body. 
The  present  dependence  of  the  Ministers  of  the  Crown,  for 
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their  existence  as  a  Ministry,  upon  the  maintenance  of  a 
majority  in  the  House  of  Commons,  is  the  outcome  of  a 
straggle  which  began  when  the  Commune  Concilium  de* 
manded  to  choose  the  ministers  of  Heniy  III.  The  two 
together  have  resulted  in  ministerial  responsibility  for  the 
acts  of  the  Crown  to  the  representatives  of  the  people. 

Besides  the  gfreat  nobles,  and  the  holders  of  household  The  officers 
oflSces  whicli  had  now  becoifte .  Jwteditpjiy,  the^  Cflgabjepn-  Curia. 
fained"^'jdumb€r  of  oflBcials — nijx;;;tT  nr  Irg^rjil^^Q^  tibfjJfa 
chequer — and  three  great  officers  of  state — |jj]p,  jTiiiliiiiliif  "i  the 
O^ncelLpr^and  thft-Treaflurflr. 

The  Justiciar  represented  the  king  on  all  occasions  when  The 
the  king  was  not  present,  and  the  very  existence  of  the  office 
was  largely  due  to  the  frequent  absence  of  the  king  upon  the 
continent.  Moreover  the  Norman  king  dared  not  entrast 
large  powers  to  local  magistrates.  Where  he  had  to  delegate 
plenaiy  executive  powers  he  delegated  them  to  a  representa- 
tive of  himself  for  the  whole  kingdom :  the  very  magnitude  of 
the  office  made  its  holder  a  minister  acting  for  the  king,  not 
a  local  potentate  setting  up  independent  local  powers. 

When   the   king   was   abroad   or  absent  from   Curia  or 
Exchequer  be  was  represented  by  the  Justiciar,  primus  post 
regem  in  regno^  but  the  need  to  specialise  duties  became  ap- 
parent as  administrative  requirements  widened.    To  enforce  The  £z- 
the  king's  justice  needed  a  strong  judicial  staff :  to  secure  that  and  its' 
good  administration  should  be  accompanied  by  a  solvent  Ex-  ^^^' 
chequer,  independent  of  the  feudal  liabilities  of  the  tenants  in 
chief,  needed  a  strong  financial  staff.    The  two  were   so 
intimately  combined — ^the  profits  and  costs  of  asserting  and 
administering  justice  and  the  incoming  and  outgoings  of  the 
Exchequer — thi^ij  tl^a  ffllfifi  T^jP*?  j^pc^hpr^^  double  fonotions : 
the  jufi^oftfl  of  thfl  Curia  sat  as  barons  of  the  lExchequer ;  the  The 
Chancellor  was  great  alike  in  Curia  and  Exchequer.    The     "^^  ^^' 
Treasurer's    duties    and    anxieties   were    so    engrossing    as  The 
*  hardly  to  be  set  forth  in  words.'     Besides  these  important 
personages,  there  was  a  regular  official  staff,  clerks  and  justices, 
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who  like  the  greater  officers  were  nominees  of  the  crown,  and 
took  part  alike  in  the  management  of  the  Treasury,  the 
administration  of  justice,  consultation  on  affidrs  of  state,  and 
perhaps  the  preparation  of  legislative  measures  to  be  laid  before 
the  Commune  Concilium  regni.  But  in  whpj^^sSfr.'fiSifiS^ty 
is  body  sat,  the 


sentative  the  justiciar.  The  ministers  were  literally  servants 
of  the  Crown,  chosen  by  the  king,  working  under  his  constant 
supervision,  dismissed  if  they  did  not  give  satisfaction. 

§  3.    TAe  Angevin  kings, 

KingBhip  We  have  not  yet  reached  Prerogative  in  the  modem  mean- 
century,  ing  of  the  term,  because  Prerogative  is  the  result  of  a  defini-^ 
tion  more  or  less  complete  of  royal  privilege  and  power,  and 
the  age  of  definition  has  not  yet  come.  The  ill-organised 
Saxon  community  put  itself  into  the  hands  of  a  king  and  a 
body  of  non-representative  advisers  for  all  but  local  purposes. 
The  Norman  king  tightened  his  hold  on  the  community 
partly  by  means  of  the  personal  relation  of  feudalism,  the 
great  moral  bond  of  society  in  the  middle  ages ;  partly  by 
means  of  the  territorial  relation  of  feudalism  which  made  him 
the  ultimate  lord  of  every  man,  and  the  immediate  lord  of  the 
great  men  of  the  kingdom  ;  partly  by  means  of  the  vigorous 
administration  which  checked  the  growth  of  local  jurisdictions 
and  made  the  central  power  felt  throughout  the  whole 
country.  But  for  all  this  we  see  the  rudiments  of  a  control 
exercised  by  the  community  on  the  use  of  royal  power.  The 
Commune  Concilium  does  represent  the  feudal  society,  and  it 
is  a  machine  regularly  constituted,  though  not  in  regular 
working,  for  purposes  of  legislation  and  taxation,  criticism  and 
control. 

And  though  it  is  true  to  say  that  until  Parliament  comes 
into  existence  we  have  not  the  means  of  defining,  or  approxi- 
mating to  a  definition  of  Prerogative  as  we  understand  the 
term,  yet  between  the  accession  of  Henry  II  and  the  Parlia- 
ment of  11295  ^6  ^^  trace  continuous  progress,  first  in  the 


Sect.ii.  §3.]  HBNBY  II.  13 

development  and  the  definition  of  executive  functions — in  less 
abstract  terms — the  growth  of  departments  of  government ; 
and  next  in  the  check  or  supervision  of  the  exercise  of  these 
fimctions  by  a  body  more  or  less  representative  of  the  com* 
munity.  Three  points  in  the  histoiy  of  the  executive  stand 
out  prominently  in  this  period  of  our  history.  The  first  is  the . 
increase  of  departmental  activity  in  the  reign  of  Henry  II ; 
the  second  is  the  definition  of  royal  power  and  the  rights  of 
freemen  in  Magna  Charta ;  the  third  is  the  dawn  of  the  con- 
ception of  a  responsible  executive  traceable  during  the  minority 
and  through  the  reign  of  Henry  III. 

Henry  II  found  a  nation  wearied  out  with  the  miseries  of  AdmiuU- 
anarchy,  and  the  nation  found  in  Henry  II  a  king  with  a  u^d^r 
passion  for  administration.     Henry  was  determined  to  make  ^^^^y  ^^• 
his  law  prevail  throughout  the  land,  hence  his  attempt  to 
define  the  jurisdiction  of  the  ecclesiastical  courts  in  the  Con- 
stitution of  Clarendon ;  his  insistance  in  the  Assize  of  Clarendon 
that  no  franchise  or  local  jurisdiction  should  exclude  his  sheriff 
from  entering  therein ;  his  requirement  that  his  writ  should 
initiate  every  suit  relating  to  the  freehold.     All  this  needed  a 
development  of  the  judicial  system,  and  we  find  this  efiected  in 
two  ways,  from  above,  and  from  below.   The  royal  administra-  The  judi- 
tion  of  justice  was  strengthened  and  elaborated  by  the  system  ^*   ^yBtem, 
of  itinerant  justices  constantly  modified  throughout  the  reign, 
and  surviving  to  the  present  day  in  the  modern  system  of 
circuits ;  and  further  by  the  severance  from  the  general  work 
of  the  Curia  of  a  body  of  judges  who  were  to  form  a  per- 
manent court  in  banco^  to  hear  all  complaints,  and  to  reserve 
cases  of  special  difficulty  to  be  heard  by  the  King  in  Council. 

But  the  royal  administration  of  justice  was  further  and  uae  of 
strengthened  by  its  connection  with  local  machinery,  the^^^j^gry 
twelve  lawful  men  of  the  hundred  and  four  of  the  township 
who  presented  criminals  to  the  king's  justices,  and  the  jury  of 
sworn  recognitors  selected  by  the  sherifi",  who  tried  questions 
of  &ct  as  to  the  right  to  the  freehold.  As  in  justice  so 
in  finance.     New  forms  of  taxation  needed  a  better  organised 
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system  for  assessment  and  collection.  This  again  brought 
into  play  a  farther  development  of  official  machinery,  while 
the  practice  of  employing  a  local  jury  to  determine  local 
liabilities  brings  local  and  central  administration  into  closer 
connection. 

It  seems  plain  that  this  far-reaching  system  of  administra- 
tion would  need  a  large  official  staff,  and  that  the  king,  while 
he  remained  the  centre  of  administration,  must  trust  a  good 
deal  to  his  officers,  and  these  in  turn  must  rely  upon  the 
sheriffs  of  counties,  who  formed  the  connecting  link  between 
the  central  and  local  systems. 

Thus  departmental  business  increases,  and  the  details  of 
administration   pass  beyond  the  immediate   control  of  the 
king,  even  of  a  king  so  busy  and  so  acute  as  was  Henry  II. 
The  Great       Next  in  order  of  time  comes  the  statement  contained  in 
defines        Magna  Charta  of  the  legal  limitations  upon  the  powers  of 
"^  the  crown.     The  importance  of  the  Charter  in  the  history  of 

the  royal  prerogative  consists  in  the  definiteness  and  per- 
manence which  it  gave  to  the  promises  of  the  Coronation  oath. 
From  the  moment  that  John  assented  to  the  terms  submitted 
to  him  by  the  barons,  the  rights  of  the  subject  ceased  to 
depend  on  the  power  or  goodwill  of  the  king.  Every  freeman 
was  henceforth  entitled  to  freedom  from  arbitrary  taxation  and 
arbitrary  punishment,  and  could  refer  for  proof  of  his  rights 
not  to  the  vague  promises  of  the  coronation  oath  but  to  the 
formulated  definition  of  liberties  in  the  Charter. 
Ministerial  Lastly,  we  find  in  the  reign  of  Henry  III  the  beginning  of 
bility.         our  modem  ideas  as  to  the  relations  of  king  and  ministers, 

of  ministers  to  the  Common  Council  of  the  realm. 
Henry  III.      Tedious  and  inconclusive  as  are  the  struggles  and  bickerings 
which  make  up  the  history  of  this  reign,  its  constitutional 
results  axe  of  great  interest,  quite  apart  from  the  development 
of  the  representative  system  by  Simon  de  Montfort. 

Out  of  the  Curia  of  the  earlier  period  proceed  on  the  one 
hand  specific  departments  of  government  and  administration, 
on  the  other  a  body  of  councillors  through  whom  and  with 
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whose  advice  the  king  acts  in  matters  of  state.     The  Chancery,  Thegrowth 
the  Exchequer,  the  Common  Law  Courts  separate  from  one  ments  of 
another.     The  Exchequer  has  its  own  Chancellor  to  aid  and  ^nt'**" 
check  the  Treasurer,  the  Courts  acquire  different  jurisdictions 
administered  by  different  bodies  of  judges.     The  Chancellor 
affixes  the  great  seal  to  formal  manifestations  of  the  royal 
will,  while  the  secretarial  portion  of  his  duties  passes  into  the 
hands  of  the  king's  secretary,  an  official  who  from  humble 
beginnings  is  to  develop  ultimately  into  the  Secretary  of  State. 

As  the  departments  of  government  tend  thus  to  specialise  of  a 
themselves,  the  circle  of  royal  advisers  assumes  also  a  distinct  ck)uncil. 
character,  representing  the  conciliar  and  executive  functions 

which  brought  these  functions  into  prominence,  and  the  same 
cause  promoted  the  development  of  two  great  constitutional 
principles  already  referred  to.  The  responsibility  of  minJaJjei'Sj 
f^Jhe_act«  J>.f  the  ^rownrand  tlie  .theprx,.%^ 
do  no  wrong  date  from  the  childhood  of  Henry  III.  when  he 
was  literally  irresponsible  for  the  acts  of  his  ministers  ^,     The 


.  min^^V  yt's:  VW*  r  ■^■*'«»?  ««».*^.'^*"^* 


same  cause,  the  incapacity  of  the  king  to  appoint  his  ministers, 
led,  as  is  most  probable,  to  the  formal  consultation  of  the 
commune  concilium  in  filling  up  the  great  offices  of  state. 
When  the  king  grew  up  the  ideas  formulated  during  his 
infiemcy  continued  to  assert  themselves :  from  this  time  forth 
ministers  are  regarded  as  responsible  for  the  acts  of  the 
crown,  and  their  appointment  and  their  conduct  of  affairs 
are  subject  to  the  criticism  of  that  larger  body,  the  commune 
concilium  regni,  whose  constitution  and  mode  of  summons  had 
been  set  forth  in  the  14th  clause  of  the  Great  Charter. 

Section  III. 
Parliament  and  Prerogative. 

§  1.    Limitations  ofi  royal  action. 

The  existence  of  Parliament  renders  it  possible  to  form 
from  henceforth  some  definition  of  the  Prerogative  of  the 

^  Stabbj*  Const.  Hist.  u.  41. 
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Crown.  Heretofore  the  king  was  the  chief  of  a  feudal  society, 
his  powers  were  limited  by  the  promises  made  in  the  corona^ 
tion  oath,  by  the  nsage  that  he  should  only  act  with  counsel 
and  consent,  by  the  action  of  an  assembly  consisting  of  his 
feudal  tenants,  and  latterly  by  the  terms  of  the  Great  Charter, 
which  to  some  extent  defined  his  relations  to  that  assembly 
and  to  the  community  in  general. 
Parliament  Parliament,  as  constituted  by  Edward  I,  was  a  representative 
the'ann-  assembly  of  the  estates  of  the  realm,  and  the  action  of  Parlia- 
inumty  ment,  when  asserting  its  rights  in  legislation,  in  taxation,  in  its 
relation  to  the  executive,  was  the  action  of  the  people,  declaring 
the  laws  by  which  they  would  be  governed,  the  amount  and 
sources  of  the  funds  to  be  expended  on  national  objects, 
reviewing  the  conduct  of  those  by  whom  public  affairs  are 
conducted. 

If  we  regard  the  king,  as  indeed  he  might  be  regarded 
in  the  early  Saxon  polity,  as  the  representative  of  the  com- 
munity, it  would  seem  that  Parliament  was  merely  one  set  of 
representatives  designed  to  watch  and  check  the  action  of  the 
a3  the        chief  representative.     But  the  king  was  now  a  very  different 
ceased  to    personage  to  the  tribal  chief  of  the  Saxon  times. 
^'  Even  the  Saxon  king  was  something  more  than  an  official 

representative  of  the  community;  the  dignity  of  a  long 
pedigree  and  the  sentiment  of  the  comitatus  combined  to  invest 
his  position  with  a  reverence  which  does  not  attach  to  an 
elected  chairman  or  president.  And  since  that  time  various 
causes  had  contributed  to  enhance  the  power  and  position  of 
the  king.  The  church,  in  the  ceremonial  of  coronation,  gave 
sacredness  to  the  office,  the  king  was  not  merely  the  chosen  of 
the  people,  he  was  the  anointed  of  God.  To  this  sacred  bond 
between  king  and  subject  Feudalism  had  added  a  moral  bond 
and  a  legal  bond.  The  moral  bond  was  that  sentiment  of 
fidelity  due  &om  the  man  to  his  lord,  which  alone  preserved 
society  from  anarchy  in  the  earlier  part  of  the  middle  ages. 
The  legal  bond  was  the  territorial  character  of  feudalism. 
The  king  held  the  royal  domain,  and  was  entitled  to  the 
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servicee  of  his  tenants  by  precisely  the  same  light  as  the 
tenants  in  chief  and  lesser  landowners  held  tieir  lands  and  were 
entitled  to  Heir  services.  And  since  it  was  the  tendency  of  The  Crown 
feudalism  to  connect  jurisdiction  with  land,  to  bind  the  feudal 
tenant  to  suit  and  service  in  the  lord's  court,  the  king's  title 
to  hold  the  Crown  lands,  to  demand  the  services  due  to  him, 
to  act  as  the  keeper  of  the  peace  of  the  community  and  its 
supreme  judge,  came  to  be  regarded  as  a  proprietary  right. 
And  as  this  proprietary  right  was  of  exactly  the  same 
character  in  its  relation  to  the  tenants  in  chief  as  their  rights 
were  in  relation  to  their  vassals,  the  interests  of  the  feudal 
society  were  to  some  extent  enlisted  in  the  maintenance  of  the 
rights  of  the  Crown.  And  besides  all  this,  the  king,  if  he  was 
at  all  a  capable  man,  was  the  strongest  man  in  his  dominions ; 
he  had  the  machinery  of  administration  at  his  disposal,  and 
could  probably  at  any  given  time  command  more  money,  and 
put  more  men  into  the  field,  than  any  one  of  his  barons. 

It  is  then  small  matter  for  wonder  that  men  had  come  to  Inade- 
forget,  if  indeed  they  had  ever  clearly  realised,  that  the  king  r^l^ints 
existed  for  the  purpose  of  representing  the  community — ^as  ^i^P^eroga- 
the  maintainer  of  its  internal  peace  and  order,  of  its  external 
dignity  and  security.     The  rights  of  the  king  as  law-maker, 
judge,  and  administrator  were  indeed  limited  by  the  customary 
rule  that  he  must  act  through  and  with  his  Council ;  but  these 
rights  had  come  to  be  regarded  as  inherent,  not  delegated, 
just  as  the  hereditary  character  of  the  title  to  the  crown  grew 
at  the  expense  of  the  elective.   And  the  Council  varied  greatly 
in  efficiency  as  a  restraining  power,  because  sometimes  its 
composition  was  settled  by  a  powerful  baronage,  designedly 
as  a  check  upon  the  king;  sometimes  under  a  strong  king 
it  consisted  of  royal  nominees,  ministers  and  feudal  vassals 
who  were  merely  the  exponents  of  the  royal  will. 

The  definition  of  Prerogative  may  be  said  to  have  consisted 
of  the  general  doctrine  that  the  king  must  govern  according 
to  law^,  of  the  rule  that  he  must  act  through  a  Council, 

^  Bracton,  bk.  i.  c.  yiii.  s.  5. 
VOL.  II.  0 


18  THE   PEBEOGATIVB   OF  THE   CEOWN.        [Chap.  I. 

and  of  the  iact  that  the  members  of  this  Council  were  amen- 
able to  the  law.  In  practice  it  was  determined  by  the 
comparative  strength  of  the  king  and  his  barons,  and  by  the 
Parliament  needs  of  the  king.  But  when  the  estates  of  the  realm  were 
define  pre-  summoned  to  an  assembly  which  claimed  and  was  held  entitled 
rogative.  ^  discuss  all  matters  of  national  interest,  a  power  arose  which 
was  capable  of  asserting  it-self  againsli  the  power  of  the  Crown ; 
not,  like  the  baronage,  for  the  selfish  purposes  of  the  moment, 
but  in  order  to  settle  the  permanent  relations  of  the  Crown  to 
Parliament  and  to  the  Law.  In  other  words  the  executive 
becomes  a  thing  apart  from  the  law-making  and  taxing  body, 
the  Crown  in  Council  from  the  Crown  in  Parliament.  Pre- 
rogative now  assumes  a  definite  form:  it  is  the  executive 
power  of  the  Crown  as  contrasted  with  the  I^^Iative  and 
taxing  power  of  Parliament. 

Elsewhere  I  have  described  the  struggles  of  the  Crown  to 
retain  all  or  any  part  of  this  law-making  and  taxing  power  ^ ; 
they  are  part  of  the  history  of  Parliament. 

The  king's         Qnr  bllfilDAga  TiPrfl  \n  fp  JTtlfA  thf  (]jpprAfinTnny  power  of  the 
discretion        —         .  vtmmmlmmmmam^m,mtmmmmm^,M^xS1^^.,^^^  -a*,»<M» i<«*tt  >  ..r-^ 

Crown  in  the  two  aspects  of  executive  ffovemment,  the  deter- 

/  .J2iSBliittIU)£jy^^  ^^^  ^^^  practical  control 

^     of  the  details  of  admijiislaaiian.     We  shall  hav^J^otejoe 


UrotationB  ixuposed  on  thp.  xqyal  will  in  the  first  instance  by 
the  will  of  Parliament,  in  the  second  by  the  Courts  of  Law. 
Lia  the  settlement  of  questions  of  general   policy  wbieh 


cannot  easily  be  brought  within  rules  of  law  the  Crown  has 
acted  through  the  Privy  Council  or  the  more  important 
members  of  it,  and  later  through  the  Cabinet.  The  personal 
influence  of  the  king  upon  choice  of  policy  and  choice  of 
ministers  gives  way  very  gradually  to  the  will  of  Parliament. 
The  claim  made  by  the  Commune  Concilium  in  the  reign 
of  Henry  III,  by  the  magnates  in  the  reign  of  Edward  II,  to 
have  a  voice  in  the  nomination  of  the  king's  ministers  and 
to  control  their  action,  was  revived  by  Parliament  in  1371, 
when  the  old  age  and  fsdling  powers  of  Edward  III  and  the 

^  Law  and  Cuttom  of  ConBtLtntion :  Parliament,  ch.  ix. 
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minority  of  Richard  II  had  given  increased  importance  to  in  choice 
the  executive  powers  of  the  Council.  The  Commons  desired  j^gtere ; 
to  control  these  executive  powers  by  securing  the  nomi- 
nation and  election  in  Parliament  of  the  chancellor  and  the 
lord  privy  seal,  through  whom  chiefly  the  royal  will  was 
expressed ;  the  treasurer,  who  was  responsible  for  the  public 
income  and  expenditure ;  .the  chamberlain,  whose  o£5cial  duties 
were  varied  and  important ;  and  the  steward  of  the  household, 
who  was  responsible  for  the  economy  of  the  Court  and  the 
maintenance  of  the  royal  state. 

But  in  1385  Richard  refused  point-blank  to  name  his  in- 
tended ministers  to  the  House  of  Commons,  and  the  nomina- 
tion of  ministers  in  Parliament,  somewhat  later,  was  little 
more  than  a  form.  Three  hundred  years  had  to  pass  before 
the  Commons  obtained  an  indirect  but  none  the  less  real 
control  over  the  appointment  and  action  of  the  ministers  of 
the  Crown.  Meantime  they  must  he  content  with  a  demand 
for  an  audit  of  accounts,  and  with  impeachment  for  such 
political  offences  as  were  outside  the  ordinary  course  of  law. 

But  very  early  in  its  existence  the  House  of  Commons  seems  in  detail 
to  have  become  aware  that  for  the  control  of  the  Crown  in  tration. 
administration  it  was  of  supreme  importance  to  secure  the 
independence  of  the  Courts  and  the  publicity  of  judicial  pro-  . 
cedure. 

The  king  might  delay  a  cause  or  withdraw  it  from  the 
Courts  by  writs  issued  under  his  lesser  or  privy  seal  ^,  or  he 
might  grant  charters  of  pardon  ^  so  wide  in  their  terms  as  to 
amount  to  a  dispensation  to  commit  crime.  These  were  the 
earliest  grievances,  and  they  were  dealt  with  by  Statute. 

Or  a  man  might  be  summoned  by  writ  of  subpoena  before 

^  ao  Ed.  I.  0. 6.    No  writ  conoeming  the  Common  Law  was  to  go  out  under 
the  little  seal. 

a  Ed.  I£L  c.  8.    Neither  great  or  little  seal  should  be  used  to  delay  com- 
mon right ;  if  so  used  the  justices  should  pay  no  attention  to  such  com- 
mandments. 
*  a  Ed.  III.  0.  a;  10  Ed.  III.  st.  c.  a;  14  Ed.  III.  c.  15;  13  Blc.  11.  st. 
c.  I. 

C  % 
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the  Council,  where  the  king^  seems  to  have  eontiniied  to 
preside  after  he  had  ceased  to  sit  in  the  King  s  Bench.  The 
powers  of  the  Cooncil  were  undefined  and  arbitrary,  and  its 
procedure  deprived  the  parties  of  a  jury.  It  was  in  vain  that 
the  Commons  sought  to  destroy  this  jurisdiction  or  to  control 
its  exercise  ^.  It  developed  in  spite  of  the  Statutes  and  the  pro- 
tests of  the  fourteenth  and  fifteenth  centuries  until  opposition 
died  away,  to  return  with  conclusive  effect  in  the  legislation 
of  1641. 

But  the  instinct  of  the  Commons  was  a  true  one.  The 
prerogative  must  be  limited  by  law  if  it  was  not  to  be  limited 
by  force,  and  legal  restraints  were  of  no  avail  if  the  king  could 
constitute  or  control  the  Courts  which  interpreted  the  law. 

§  2.    Tie  Lancaslrians, 

The  Coun-  The  growth  of  individual  departments  of  government  is 
not  more  important  than  the  growth  of  the  collective  powers 
of  the  Council.  In  the  reign  of  Richard  II  it  had  '  become  a 
power  co-ordinate  with  the  king  rather  than  subordinate  to 
him,  joining  with  him  in  all  business  of  state,  and  not  merely 

^  Statutes  on  this  snhject  are  numerous.    They  begin  with  generalities. 
5  Ed.  III.  c.  9.    None  shaU  be  attached  or  forejudged  contrary  to  the 

Great  Charter  or  the  law. 
a 8  Ed.  III.  c.  3.    None  to  be  put  out  of  his  lands  or  imprisoned,  disin- 
herited or  put  to  death  but  by  due  process  of  law. 
Then  they  become  more  explicit. 
42  Ed.  III.  c.  3.     No  man  to  be  made  to  answer  before  the  King's  Council 
on  accusation  to  the  king  without  presentment  before  justice  or  matter 
of  record,  or  by  due  process  and  writ  original  according  to  the  law  of 
the  land. 
4  Hen.  IV.  c.  23.    No  man  to  be  brought  before  the  King^s  Council  or 

king  kimself  after  judgment  given  in  the  Common  Law  Courts. 
15  Hen.  YI.  c.  4.    The  writ  of  suhpoBna  only  to  be  issued  after  security 
given  for  costs. 
The  protests  of  the  Commons  are  very  numerous ;  but  if  a  petition  was  in 
the  first  instance  addressed  to  Parliament  they  were  not  unwilling  that  it 
should  be  referred  to  tlie  Council.      In  14  Ed.  III.  c.  5  they  legalise  such 
reference  in  case  of  delay  of  justice  ascertained  by  a  committee  of  five  (one 
bishop,  two  earls,  and  two  barons),  and  in  31  Hen.  VI.  c.  2  they  gave  power 
to  the  Council  to  deal  in  a  summary  way  with  great  offenders  against  public 
order,  saving  in  a  somewhat  ineffectual  proviso  the  rights  of  the  Common  Law 
Courts. 
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assisting  but  restricting  his  action  ^.'  In  this  capacity  it  is  Pftrliamen- 
recognised  by  the  Commons,  who,  early  in  the  reign  of^.^^^' 
Henry  IV,  ask  that  not  merely  individual  ministers  but  the 
Lords  of  the  Council  should  be  nominated  in  Parliament  (1404), 
that  they  should  be  properly  paid  for  their  services,  and  that 
the  procedure  of  the  Council  should  be  settled  by  fixed  rules 
(1406).  In  every  depai^iment  of  the  executive,  except  the 
administration  of  justice  in  the  Common  Law  Courts,  it  was 
the  duty  of  the  Council  to  advise  the  Crown ;  and  the  next 
prominent  feature  in  the  history  of  the  executive  is  the 
formal  and  continued  assumption  of  a  judicial  power  which 
to  some  extent  supplemented,  to  some  extent  superseded,  the 
action  of  the  Courts. 

During  the  infancy  of  Henry  VI  the  Council  was  not  aa  to  the 
merely  a  body  of  advisers,  but  a  Council  of  Regency.  When  ^^ 
it  ceased  to  be  so,  on  the  attainment  of  his  majority  by  the 
king,  it  ceased  at  the  same  time  to  be  nominated  in  Parlia- 
ment. The  Commons  relaxed  their  attempts  at  control,  and 
the  Council  became  the  nominees  of  the  Court.  Under  the 
weak  rule  of  Henry  VI  the  commoners  and  men  of  business 
became  fewer  at  the  Council  Boards  Great  lords  of  the 
Lancastrian  side  take  their  place,  and  the  powers  both  of 
the  Commons  and  of  the  Council  at  this  period  increased  at 
the  expense  of  the  personal  influence  of  the  Crown. 

The  Commons  had  acquired  an  increased  and  extensive  ^^  to  taxa- 
control  over  taxation  and  legislation,  and  by  the  practice  of  legislation. 
impeachment  they  could  strike  an  individual  minister,  but 
they  kept  no  steady  or  consistent  criticism  at  work  on  the 
action  of  the  executive:  the  powers  they  had  gained  were 
not  applied  to  this  purpose  till  a  far  later  date. 

The  Council  had  become  a  committee  for  the  discharge  of 
executive  functions,  irresponsible,  except  in  so  far  as  respon- 
sibility was  secured  by  the  royal  power  of  appointment  and 
dismissal,  and  by  the  possibility  that  the  Commons  might 

^  Stabbfl,  Const.  Hist.  iii.  247. 

*  Fortewue  on  the  GrOTernanoe  of  England,  ed.  Plummer,  pp.  2991  300. 
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Disorders  exercise  in  individual  cases  their  right  to  impeach.  The 
century,  range  of  duties  undertaken  by  the  Council  covered  the  whole 
range  of  the  powers  of  the  Crown.  In  judicial  matters  the 
complaints  that  the  Council  interfered  with  the  action  of  the 
Common  Law  Courts  continue  for  a  while,  but  cease  after  the 
reign  of  Henry  IV  \  It  may  be  that  the  Council,  acting  col- 
lectively, interfered  with  the  individual  action  of  the  officers 
of  state  entrusted  with  the  various  departments  of  govern- 
ment, and  that  the  incessant  and  searching  activity  of  a  body 
which  was  necessarily  incapable  of  attending  to  the  details  of 
administration,  prevented  the  persons  responsible  for  those 
details  from  giving  to  them  proper  attention. 

But  whatever  the  cause,  the  truth  remains  that  at  a  period 
when  the  House  of  Commons  had  attained  the  highest  point 
which  it  reached  before  the  Long  Parliament  in  respect  of 
constitutional  control  over  legislation  and  taxation^,  and 
when  the  royal  Council  had  absorbed  all  the  functions  of 
royalty  and  was  exercising  them  with  freedom  and  activity', 
'  the  Treasury  was  always  low,  the  peace  was  never  well  kept, 
the  law  was  never  well  executed ;  individual  life  and  property 
were  insecure;  whole  districts  were  in  a  permanent  alarm 
of  robbery  and  riot;  the  local  administration  was  either 
paralysed  by  party  faction  or  lodged  in  the  hand  of  some 
great  lord  or  some  clique  of  courtiers*.'  The  Wars  of  the 
Roses  were  but  a  sequel  to  the  anarchy  brought  about  by  the 
bastard  feudalism  of  the  fifteenth  century,  a  system  which 
cont-ained  all  the  elements  of  disorder,  without  the  moral 
bond  which  characterised  the  feudalism  of  the  thirteenth. 

§  3.    Tie  Tudors. 

From  the  conclusion  of  the  Wars  of  the  Roses  to  the  time 
of  the  Stuarts,  from  Fortescue  to  Bacon,  the  minds  of 
political  thinkers,  practical  or  theoretical,  seem  to  have 
turned  towards  the  construction  of  a  strong  administration. 

^  Stubbfl,  Const.  HUt.  iii.  252.  *  Ibid.  250. 

»  Ibid.  255.  *  Ibid.  270. 


Sect  ill  §3.]  THE   TUDOBS.  23 

It  was  not  only  that  the  tannoil  of  the  dynastic  struggle  bad  Popular 
created  a  longing  for  peace :  the  preceding  disorder,  and  the  c^loe  in 
inBecority  of  life  and  property  which  was  not  inconsistent ''^^^ '°^®* 
with  great  constitutional  freedom,  made  men  realise  that  an 
increase  in  the  power  and  inflnence  of  the  House  of  Commons 
was  not  all  that  was  needed  to  make  a  nation  prosperous 
and  free. 

The  constitution  of  tbe  king's  Council  for  purposes  ofAstrong 
administration  was  the  problem  set  to  himself  by  Sir  John 
Foriescue,  who  troubles  himself  little  as  to  the  relations  of 
Parliament  to  the  servants  of  the  Crown,  but  much  as  to  the 
organization  of  the  executive.  The  Council,  with  a  view  to 
good  government,  was  divided  by  Henry  VIII  and  Edward 
VI  into  conmiittees  for  the  transaction  of  special  business 
or  for  immediate  attendance  upon  the  king :  the  course  of 
its  business  was  regulated :  the  precedence  of  its  important 
members  determined  by  Statute. 
But  the  Council  was  no  lonc^er  a  check  upon  the  action  of  ^^^"^^^  ^^ 

7  f      .  .  Coimcil 

the  Crown ;  the  baronage^  which  had  supplied  its  formidable 
members,  had  been  reduced  by  the  Wars  of  the  Koses  in 
numbeis,  power,  and  prestige ;  its  members  were  of  no  indi- 
vidual weight  or  importance  such  as  would  enable  them  to 
reeist  the  royal  will.  It  was  an  administrative  machine  of 
vast  power,  entirely  in  the  hands  of  the  Crown. 

The  period  fsmcifully  styled  the  New  Monarchy,  the  period 
at  which  the  personal  government  of  the  Crown  is  more 
distinct  than  at  any  time  since  the  reign  of  Henry  II,  was 
at  once  the  outcome  of  the  executive  weakness  of  the 
lAncastrians,  and  the  source  of  the  violent  collision  under  the 
Stoarts  of  Crown  and  Parliament,  of  the  executive  and  the 
representative  or  legislative  sides  of  our  constitution.  But  it  and  of 
should  be  remembered  that  the  people  were  as  willing  to  be  ment. 
governed  as  the  Tudor  kings  and  queens  were  able  and  will- 
ing to  govern,  and  that  throughout  the  reign  of  Henry  VIII 
Parliament  seemed  ready  to  confer  upon  the  Crown  any 
powers  which  Henry  VIII  might  be  pleased  to  ask. 
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Statutory        Heniy  borrowed  money  without  consent  of  Parliament,  bat 
tiv^iBM^.   he  obtained  from  Parliament  a  release  from  the  obligations 
ferred.       incnrred  to  the  lenders.    Parliament  gave  him  the  power  of 
devising  the  Crown,  enabled  him  to  issue  Proclamations  which 
should  have  the  force  of  law,  and  gave  to  a  king  the  right  to 
repeal,  when  he  reached  the  age  of  twenty-four,  any  statutes 
made  since  his  accession ;  above  all,  it  was  Parliament,  embody- 
ing the  acts  of  Convocation,  that  made  the  king  the  legal  head 
of  the  national  Church,  that  passed  the  many  acts  of  attainder 
which  give  an  air  of  horror  to  the  concluding  years  of  this  reign. 
Other  In  two  respects   we  see    the    Crown    in  the  reign    of 

exerciBeB 

of  preroga-  Henry  VIII  developing  a  policy  and  exercising  powers  which 
^^^  became  formidable  when,  as  happened  in  the  succeeding  reigns, 

individuals  began  to  desire  a  free  expression  of  opinion  on 
matters  affecting  Church  and  Commonwealth,  and  when 
Parliament  revived  its  interest  in  public  affairs.  One  of 
these  developments  of  executive  power  is  manifested  in  the 
(a)  Judicial  judicial  action  of  the  Council.  The  administration  of  the 
Ck>unc]l.  Common  Law  had  been  committed  to  the  three  great  Courts, 
the  King*s  Bench,  the  Common  Bench,  and  later  to  the 
Exchequer.  The  imperfections  of  the  Common  Law  were 
supplemented  in  the  Chanceiy  where  the  Chancellor  was  the 
mouthpiece  of  the  King's  grace,  but  the  indefinite  residue 
of  the  judicial  powers  of  the  king  was  administered  by  the 
Council.  There  is  a  gap  in  the  record  of  its  proceedings  £rom 
1435  to  1540,  and  at  the  latter  date  we  find  it  exercising  a 
jurisdiction  extraordinary^  both  in  compass  and  detail,  in 
comparison  with  that  which  it  had  exercised  at  the  earlier 
date.  Private  injuries  so  trifling  that  they  would  be  dealt 
with  at  the  present  day  by  a  county  court,  expressions  of 
political  opinion  adverse  to  the  government,  questions  as  to 
the  status  and  procedure  of  corporate  bodies,  as  to  defamatory 
words  and  writings,  as  to  disregard  of  royal  proclamations, — 
nothing  was  too  great  or  too  small  for  a  body  which  united  in 
itself  the  indefinite  judicial  powers  and  the  indefinite  executive 
powers  of  the  Crown. 
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These  i)owers  do  not  seem  at  first  to  have  been  desi^edly 
exercised  by  the  Crown  at  the  expense  of  the  liberties  of  the 
subject.  The  Common  Law  Courts  were  costly  and  difficult 
of  access  to  poor  men,  they  were  not  always  effective  against 
rich  or  powerful  wrong-doers  ^ ;  conspiracies  which  survived 
Irom  the  dynastic  wars  needed  to  be  met  by  prompt  and 
secret  action ;  new  questions  arose  out  of  ecclesiastical 
changes,  and  the  growth  of  a  Press,  to  which  existing 
rules  of  law  supplied  no  answer.  Petitions  for  redress  of 
grievances  were  laid  before  the  Council,  and  it  was  ofiben  a 
Court  in  which  justice  could  be  obtained  speedily  and  at  small 
cost  by  the  })Oor,  in  which  alone  justice  could  be  obtained  by 
the  weak.  It  was  only  by  degrees  that  the  Court  of  Star 
Chamber  became  a  Court  for  the  restraint  by  an  arbitmry 
procedure  of  the  free  expression  of  opinion  on  political  subjects, 
that  it  enforced  illegal  proclamations  by  unauthorized 
penalties,  that  it  no  longer  supplemented  but  interfered  with 
the  ordinary  course  of  justice  in  the  Courts  of  Common  Law. 

Thus  the  jurisdiction  of  the  Council,  dangerously  indefinite, 
but  on  the  whole  salutary  in  its  exercise  under  Henry  YII, 
had  become  a  formidable  engine  of  oppression  before  the  death 
of  Elizabeth. 

And,  secondly^  Henry  VIII  added  largely  to  the  constitu-  (h)  Addi- 
encies.     These  additions  were  reasonable,  but  his  policy  in  oonstituen- 
relation  to  Parliament  was  developed,  in  the  hands  of  his  °*^* 
successors,   by  a   free  use  of  the  prerogative  in  granting 
charters  to  towns. 

The  statutory  requirement  that  a  member  should  be  resident 
in  his  constituency  had  fallen  into  disuse^,  and  a  seat  in 
Parliament  had  not  yet  begun  to  be  an  object  of  ambition. 
Henry  VIII  had  therefore  no  great  difficulty  in  procuring 
the  election  to  the  House  of  Commons  of  many  members 
who  held  places  at  the  pleasure  of  the  Crown,  or  who  hoped 
to  obtain  such  places,  or  who  for  one  reason  or  another  were 

^  CoUectanea  Jaridica,  ii;  Hadflon  on  the  Goart  of  Star  Chamber,  p.  14. 
*  See  vol.  i.  Parliament,  pp.  83,  a86. 
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willing  to  vote  as  the  king  or  his  minister  might  direct. 
The  successors  of  Henry  VIII  ^  were  not  content  to  rely 
upon  influence  over  existing  constituencies ;  they  issued  writs 
of  summons  to  boroughs  which  had  never  heretofore  sent 
members,  a  process  followed  usually  by  a  charter  of  in- 
corporation, conferring  upon  the  borough  the  privilege  of 
sending  members,  and  regulating  the  rights  of  election.  In 
this  way  the  numbers  of  the  House  of  Commons  were 
increased  by  more  than  one  hundred  members  in  the  reigns  of 
Edward,  Mary,  and  Elizabeth,  and  the  growing  independence 
of  Parliament  was  sought  to  be  restrained  by  a  larger  infusion 
of  nominees  of  the  Crown. 
Preroga-         The  raising  of  loans  without  consent  of  Parliament,  the  ex- 

tive  under         ,  .  ,  ,  ,     ,  i  -n  ' 

Henry        ercise  of  a  wide  and  indefinite  jurisdiction  through  the  Pnvy 

VIII  .  ...  .  . 

Council,  and  the  acquisition   of  a  Parliamentary  influence 

by  an  increase  of  the  representation  and  by  the  introduction 
of  placemen  and  courtiers  into  the  House  of  Commons,  con- 
stitute the  chief  exercise  of  prerogative  in  the  reign  of  Henry 
VIII.  Many  deeds  were  done  undoubtedly  cruel  and  unjust, 
and  laws  were  passed  which  placed  a  dangerous  power  in 
the  hands  of  the  Crown;  but  to  these  matters  Parliament 
was  made  a  party,  and  the  blame  must  be  divided  in  such 
proportions  as  the  student  of  history  may  see  fit  between  a 
king  who  loved  his  own  way,  a  complaisant  legislature,  and  a 
people  which  was  vnilling  to  forego  some  measure  of  constitu- 
tional liberty  for  the  sake  of  order  and  peace. 
Under  his       Under  Edward  VI  and  the  Tudor  queens  the  lurisdiction  of 

succetBors.  xi.      n  n  i  i  .,  - 

the  Council  pressed  more  heavily  upon  freedom  of  opinion, 

and  the  franchise  was  conferred  upon  boroughs  which  were 

never  intended  to  be  other  than  corrupt.     Doubtless  each  one 

on*^?*!  ^^  ^^^  dynasty  exercised  an  exceptional  control  in  Council 

istmtive     and  in  Parliament,  and  yet  throughout  this  period,  as  regards 

j^tion  of    ^jjg  ^^^ji  ^f  administration,  the  king  distinctly  recedes  into 

^  The  oonstitnencies  added  by  Henry  VIII.  though  considerable  in  number, 
were  plaoee  which  might  reasonably  demand  representation :  Cheshire  and 
Chester,  Monmouthshire  and  Monmouth,  the  towns  and  counties  of  V^ales 
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the  background ;  his  will  i»  all-powerful,  but  it  must  be  ex* 
pressed  through  his  servants.  Edward  IV  had  been  told 
already  that  he  could  not  effect  an  arrest  in  person^,  and 
James  I  had  to  learn  that  the  king  could  not  sit  as  judge  in 
his  own  Courts  ^.     The  Act  of  Henry  VIII  as  to  the  use  of  ^7  Henry 

,    .  VIII  c.  II. 

the  royal  seals  interposes  three  different  ministers  between  the 
king  and  the  carrying  out  of  the  royal  pleasure,  and  it  was 
held  in  Elizabeth's  reign  that  a  royal  order  was  not  a  sufficient 
authority  for  the  issue  of  the  royal  treasure  \ 

§  4.     TAe  Stuarts. 

When  James  I  came  to  the  throne  it  was  no  longer  easy  to  The  ezer- 
manage  Parliament  as  it  had  been  managed  by  the  Tudors.  Preroga- 
The  House  of  Commons  had  questioned  some  of  the  additions  gV[^^  *^® 
made  by  Elizabeth  to  the  representation.  It  took  an  early 
opportunity  of  disputing  the  right  of  the  Crown  to  interfere 
in  elections  or  to  determine  disputed  returns.  The  Stuarts 
did  not  venture  to  use  to  any  extent  the  prerogative  which 
the  Tudors  had  so  freely  exercised  of  summoning  boroughs  by 
writ  or  conferring  the  right  to  representation  by  Charter. 
The  additions  to  the  representation  made  in  the  reign  of 
James  I  were  in  almost  all  cases  revivals  of  rights  fallen  into 
disuse.  But  James  I  and  Charles  I  raised  other  and  bolder 
issues.  The  judicial  powers  of  the  Privy  Council  exercised  in 
the  Star  Chamber^  and  the  power  of  appointing  and  dismissing 
at  pleasure  the  judges  of  the  superior  Courts,  enabled  the  Crown 
to  interfere  with  the  freedom  of  the  subject,  to  legislate  and 
to  tax  in  defiance  of  statutes  passed  in  earlier  times,  in  de- 
fiance even  of  the  Petition  of  Right,  which  was  aimed  at 
existing  encroachments  of  the  Prerogative. 

It  is  possible  that  the  difficulty  of  managing  Parliament  aided  by 
or  increasing  its  members  may  have  induced  the  Stuarts  to  divine 
fall  back  upon  imparliamentary  methods.     But  it  must  be  "^^*» 
remembered  also  that  the  decline  of  feudalism,  and  the  Re- 
formation, which  broke  up  the  unity  of  Western  Christendom, 

^  Coke,  Insi.  ii.  p.  186.     '  la  Coke,  Rep.  p.  64.     *  11  Coke,  Rep.  p.  9a. 
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left  men  in  want  of  some  theory  of  political  duty  which 
should  supply  the  place  of  the  feudal  bond,  and  meet  the  new 
conditions  of  a  national  Church.  The  divine  right  of  kings 
wafl  one  solution,  eagerly  embraced  by  the  Stuarts  and  ac- 
cepted by  many  of  their  subjects.  A  reluctance  to  resist 
encroachments  on  liberty  of  person  and  security  of  property 
enabled  the  royal  powers  to  be  used  with  freedom  and  boldness, 
but  baaed        B^^  those  powers  did  not  rest  on  imafirination  only :  they 

on  control  *  ^     ^  °  j  j 

of  judicUl  had  a  firm  basis  in  the  control  which  the  Crown  possessed 

Krdminifl-  .■,  » , 

tration.       over  the  course  oi  law. 

So  long  as  the  king  could  use  the  indefinite  jurisdic- 
tion of  the  Star  Chamber  for  the  infliction  of  punishments 
for  political  ofiences,  it  was  possible  for  him  to  issue  pro- 
clamations which  would  be  enforced  by  fine  or  imprisonment 

The  Star-    in  the  Star  Chamber,  although  disobedience  to  them  might 

Chamber.  •  /»  • 

not  constitute  any  onence  recognisable  by  the  Common  Law 
Courts  ^.  It  is  true  that  the  use  of  this  power  by  James  I  led 
to  a  precise  definition  by  Sir  E.  Coke  of  the  legal  effect  of  such 
proclamations,  a  definition  which,  as  I  have  elsewhere  pointed 
out,  is  the  locud  clasgicus  for  the  statement  of  the  relations  of 
Parliament  and  Crown  in  the  making  and  enforcement  of  law^. 
But  so  long  as  the  Star  Chamber  was  at  the  service  of  the 
Crown  it  represented  a  judicial  power  residing  in  the 
executive,  limited  by  no  settled  rules,  exerciseable  at  the 
royal  discretion,  and  alleging  the  interests  of  government  as 
the  ground  of  its  exercise. 
The  Bench.  Nor  did  the  king's  control  of  justice  stop  at  the  Star 
Chamber.  He  had  an  absolute  power  in  the  appointment 
and  dismissal  of  judges  :  the  judicial  bench  was^  as  to  tenure 
of  office,  at  his  mercy,  and  without  exaggerating  charges  of 
corruption  and  subserviency,  it  is  plain  that  self-interest  as  well 
as  the  traditions  of  a  hundred  years  would  lead  the  judges 
to  take  a  broad  view  of  the  extent  of  their  master's  prerogative. 
When  a  subject  refused  to  pay  a  duty  imposed  or  a  tax 

^  Gardiner,  Hutory  of  England,  viii.  71. 
'  VoL  i.  Parliament,  pp.  26a,  263. 
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levied  without  consent  of  Parliament,  the  Courts,  if  they  did  The  duty 
their  duty,  were  bound  only  to  consider  whether  there  was  judges, 
authority  by  Statute  or  at  Common  Law  for  the  demand 
made  by  the  Crown.  If  an  emergency  necessitated  the 
raising  of  money  without  the  consent  of  Parliament,  the 
Courts  were  not  concerned  with  the  existence  of  such  an 
emergency ;  their  business  was  to  interpret  Statute  and  Com- 
mon Law.  Imminent  peril  might  justify  the  Crown  in 
raising  money,  but  the  justification  should  be  recognized  in  an 
act  of  indemnity  passed  by  Parliament,  not  in  a  decision  by  the 
law  Courts  that  the  Crown  was  justified  in  overriding  the  law. 

Nevertheless,  the  judges  of  James  I  and  of  Charles  I  f'^^  their 
went  &T  in  the  direction  of  the  theory  held  by  Bacon  ^,  tion  of  it, 
that  their  business  was  not  merely  to  declare  the  law 
but  to  support  the  government ;  acting  on  this  theory 
they  developed  a  doctrine  of  the  prerogative  which  vir- 
tually set  the  king  above  the  law.  If,  whenever  a  subject 
resisted  an  illegal  demand,  the  Courts  held  that  it  was  made 
in  virtue  of  a  discretionary  power  resident  in  the  king,  they 
reduced  themselves  to  a  choice  of  difiiculties.  Either  they 
must  consider  the  circumstances  of  each  case  and  determine 
whether  it  called  for  the  use  oi  this  discretionary  power,  ana 
80  take  upon  themselves  the  deliberative  functions  of  a  Couja- 
ftil  of  thp  Crown,  or  they  must  leave  it  to  the  king:  to  say 
whether  or  no  the  occasion  required  the  use  of  this  power, 


"  »  -  •♦■ '  '^•« 


and  in  that  wav  must  set  the  Crown  above  the  law, 

last  was  the  course  which  the  judges  adopted^.     They 

^  Gardiner,  ii.  T91;  iii.  a-8. 

*  '  In  caseii  touching  the  prerogative,  the  judgment  shall  not  be  according  to 
the  rules  of  Common  Law.'  ■••""■w 

'The  king's  power  is  two-fold,  ordinary  and  absolute  .  .  .  The  ab-  / 
solute  power  of  the  king  is  applied  for  the  general  benefit  of  the  people,  and  is  f 
9aluM  popuHt  as  the  people  is  the  bodj  and  the  king  the  head ;  and  as  the  con-  1 
Btitution  of  the  body  varies  with  time,  so  varies  this  absolute  law,  according  to  \ 
the  wisdom  of  the  king,  for  the  common  good.'  Judgment  of  Court  of  Ex-  I 
chequer  in  JBate^s  case,  a  St.  Tr.  371.  1 

'  That  which  is  now  to  be  judged  by  us  is,  whether  one  committed  by  the  1 
king's  authority,  no  eatue  of  oommitmerU  being  set  forth^  ought  to  be  delivered  j 
on  bail,  or  to  be  remanded  to  prison.'  The  Court  of  King's  Bench  held  that  | 
one  so  committed  ought  fio<  to  be  delivered.    DameVs  case,  3  St  Tr.  i.       Mm^ 
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and  its       thereby  made  the  king  independent  of  Parliament  so  &r  as 

results. 

revenue  was  coneemed.  Nor  did  their  action  affect  revenne 
alone:  all  attempts  to  define  the  prerogative  were  ren- 
dered nugatory  when  the  Courts  held  that  it  was  of  the 
essence  of  prerogative  to  exercise  a  discretion  in  observing 
or  overriding  the  law  of  the  land.  What  the  Star  Chamber 
did  for  the  king  in  the  region  of  legislation,  the  Common  Law 
Courts  did  for  him  in  the  region  of  finance  and  in  his  dealings 
with  the  liberty  of  the  subject. 
EffJectof         The  Long  Parliament  took  away  the  jurisdiction  of  the 

the  Lon^ 

Parlia-  Privy  Council  in  civil  and  criminal  matters,  and  in  so  doing 
^^^  '  struck  off  a  formidable  branch  of  the  royal  prerogative.  But 
and  of  the  the  episode  of  the  Commonwealth  did  far  more  than  legisla- 
wealth,  tion  could  do  to  affect  the  powers  of  the  Crown  as  then 
existing. 

The  prerogative  of  the  English  king  had  not  rested 
on  an  armed  force  for  its  maintenance,  but  on  custom  and 
respect  for  law,  and  to  some  extent  on  imagination,  and 
an  acceptance  of  the  existing  order  of  things  as  a  part 
of  the  scheme  of  nature.  The  issue  of  the  war  between 
king  and  Parliament  showed  that  there  was  no  such 
miraculous  attribute  in  the  prerogative  as  would  enable  the 
king  and  his  followers  to  resist  superior  numbers  or  superior 
organisation.  The  nation  learned  that,  in  the  last  resort, 
in  raising    force  could  keep  the  kinff  within  the  bounds  of  law  unless  he 

the  ques-  /.  .  .  .        . 

tion  of  a     had  a  greater  force  at  his  back.     The  right  to  maintain  a 
army.  ^     standing  army  became  a  practical  question  from  the  time  of 

Cromwell, 
The  last  But   there   still   remained   within   the    limits    of   law  a 

formidable  weapon, — the  king  could  still  dismiss  the  judges 
at  pleasure.  No  attempt  was  made  by  Charles  II  to  use 
this  power  in  order  to  raise  money  :  the  stringent  legislation 
of  the  Long  Parliament  on  the  subject  would  have  been 
dangerous  to  override,  and  Charles,  alike  firom  levity  of  temper 
and  practical  cleverness,  was  disinclined  to  run  risks  or  to 
disturb  his  eiyoyment  of  life  for  a  mere  extension  of  the 
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powers  of  the  Crown.     He  was  content  to  revive  the  practice  Corruption 
of  Heniy  VIII,  and  by  establishing  a  system  of  influence  ment. 
and   corraption   of   members  to    induce   Parliament  to   do 
as  he   wished.     It  was  not  until   the  unhappy  James  II 
desired  to  get  rid  of  the  Statutes  passed  for  the  security 
of  the  English   Church   that    the    powers    of   the   Crown 
over  the  judges  were  again  used  to  obtain  a  judicial  sanction 
for  illegal  acts.    When  James  desired  to  dispense  with  the 
operation  of  a  Statute  and  to  do  so  with  the  sanction  of  the  Control  of 
Courts  of  law,  he  got  the  question  raised  by  a  suit  brought 
against  the  man  in  whose  favour  the  dispensation  was  given, 
and  secured,  by  pressure  brought  to  bear  upon  the  judges,  that 
the  decision  should  be  such  as  he  desired.     Nor  was  he  con- 
tented with  the  misuse  of  an  undoubtedly  legal  prerogative  ; 

he  had  learned  from  the  Commonwealth  the  importance  of  a  Th®  stand- 
ing army. 
standing  army,  and  was  creating  one  when  the  Revolution 

came  upon  him. 

The  Bill  of  Bights  recited  all  the  outstanding  points  of  The  Bill 
dispute  between  king  and  subject,  the  standing  army  among 
others,  and  decided  them  against  the  king ;  and  the  Act  of 
Settlement  took  from  the  king  the  last  of  the  prerogatives 
which  enabled  him  to  interfere  with  the  course  of  the  Com- 
mon Law,  or  to  override  Statute,  when  it  provided  that  the 
judges  should  hold  their  office  during  good  behaviour,  and 
could  only  be  dismissed  upon  address  of  both  Houses  of 
Parliament. 

Henceforth  the  theory  of  divine  hereditary  right  lived  on 
only  in  the  imaginations  of  those  who  mingled  politics  with 
romance.  The  Crown  becomes  the  official  representative  of 
the  community,  to  carry  out  its  wishes  so  far  as  they  are 
expressed  or  can  be  ascertained. 
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Section  IV. 

The  Pbeeogativb  since  1688. 

§  I.  Parliament  and  the  choice  of  the  Mhiisters  of  the  Cro%cn, 

ConBtita-        The  legislation  of  the  reign  of  William  III  had  done  two 

Monarcby.  ^^i^g^  ^  respect  of  the  royal  prerogative.     It  had  defined 

T  Will  and  ^^  ^^S^  rights  of  the  Crown,  and  it  had  taken  from  the 

Mary,  St.  3.  Crown  the  means  of  controlling  the  interpretation  of  those 

rights.     The  king  was  forbidden  by  Statute  to  raise  money 

or  keep  a  standing  army  in  time  of  peace  without  consent  of 

Parliament,  to  suspend  laws  or  to  dispense  with  their  operation 

as  James  had  done  ;  but  this  was  not  enough.     Judges  who 

owed  their  places  to  the  king*s  favour,  and  risked  them  by 

incurring   his  displeasure,  had  been  able  to  disr^^ard   the 

Petition  of  Bight  in  Hampden's  case  and  the  Test  Act  in 

13&13       Hale's.     From  the  day  that  the  Act  of  Settlement  e:ave  to 

\17'n    TTT 

c.  a/s.  3/   the  judges  security  of  tenure  and  made  them  ultimately  re- 
sponsible to  Parliament,  the  king's  Courts  existed  no  longer 
to  do  the  king's  pleasure,  but  to  interpret  and  enforce  the 
law  of  the  land. 
Depen-  The  risk  of  oppression  by  the   Crown  and  its   officers, 

Crown  on    whether  by  claim  of  legal  right  or  by  partial  interpretation 
ar  ament  ^£  j^^^  ^^^  ^^^  reduced  to  a  shadow.     In  all  administrative 

acts,  the  king's  pleasure  could  only  be  expressed  through 
officers  amenable  to  the  Courts  of  law.  In  the  choice  of  minis- 
ters and  the  determination  of  matters  of  general  policy,  two 
things  remained  to  be  done  in  order  to  bring  the  exercise  of 
the  prerogative  under  the  criticism  and  supervision  of  the 
estates  of  the  realm.  The  first  of  these  was  to  compel  the 
Crown  to  have  frequent  recourse  to  Parliament,  the  second 
was  to  bring  the  choice  and  the  action  of  the  king's  minis- 
ters under  some  sort  of  Parliamentary  control, 
for  money.  The  first  of  these  objects  was  attained  when  Parliament 
limited  the  revenue  given  to  the  king  for  life  to  such  a  sum 
as  would  barely  enable  him  to  conduct  the  civil  business  of 
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gOTemment,  when  it  annnallj  leg*alized  the  standing  army 
and  granted  the  supplies  for  the  armed  forces  of  the  nation. 

The  second  was  the  gradual  result  of  all  the  preceding  For  ap- 
limitations  whereby  the  King  was  made  dependent  upon  the  S^Ji^t  ° 
good-will  of  Parliament  for  money  and  for  legislation.  From 
the  Revolution  onwards  the  King  not  only  could  not  tax 
without  consent  of  Parliament,  but  he  was  not  entrusted  with 
more  than  would  suffice  to  conduct  the  business  of  the 
country  for  a  year  at  a  time.  Not  only  had  he  no  longer  a 
Court  of  Star  Chamber  to  enforce  his  Proclamations,  but  his 
power  to  suspend  and  dispense  with  Statutes  was  declared 
illegal.  From  the  date  of  the  Act  of  Settlement  he  could  no 
longer  rely  upon  a  packed  bench  of  judges  to  find  that  his 
breaches  of  Statute  were  covered  by  his  discretionary  prerogar 
tive,  nor  could  he  shelter  his  Ministers  firom  impeachment 
behind  his  own  irresponsibility  by  the  grant,  beforehand,  of  a 
pardon.  He  could  not  add  to  the  representation  by  granting 
charters  to  boroughs,  for  the  Commons  were  prepared  to  ques- 
tion his  right  to  add  to  their  number ;  he  could  not  tamper 
with  existing  boroughs  by  the  forfeiture  and  remodelling  of 
their  charters,  for  the  judges  before  whom  the  validity  of  such 
charters  would  be  contested  were  no  longer  under  his  control. 

Thus  he  was  compelled  to  have  recourse  continually  to  a  The  Com- 

..  ^  '.!''*'  muui  and 

House  of  Commons  whose  composition  he  could  not  alter  Ministers 


and  whose  members  he  could  not  intiimdate.  But  it  still  lay  ?^  *^® 
in  his  power  to  bring  influence  to  bear  on  the  members  them- 
selves by  means  of  places  and  pensions  held  during  the  pleasure 
of  the  Crown.  Hence  the  provision  of  the  Act  of  Settlement, 
which  never  came  into  force,  making  office  or  place  of  profit 
held  of  the  Crown  incompatible  with  a  seat  in  the  House  of 
CommonB,  and  hence  the  legislation  of  1707  and  the  official 
disqualifications  created  by  subsequent  Statutes  ^ 

The  House  of  Commons^  when  it  passed  the  clause  in  the  import- 
Act  of  Settlement,  failed  to  see  that  it  had  more  to  gain  by  their  pre- 
bringing  the  Ministers  of  the  Crown  into  dependence  upon  pj^*J|^!." 

'  Vol.  i.  Parliament,  pp.  85-87.  ™«°*- 

VOL.  II.  D 
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itself  than  by  cutting  itself  adrifb  from  the  executive  in  fear 
of  royal  influence  upon  legislation.  Through  Ministers  alone 
could  the  Crown  eflPectually  communicate  its  wants  to  Parlia- 
ment^ and  Parliament,  by  the  readiness  or  reluctance  with 
which  it  met  the  needs  of  the  Crown,  could  indicate  the 
amount  of  satis&ction  with  which  it  regarded  the  persons 
whom  the  Crown  employed  in  the  business  of  government. 
Parlia-  I  Since  the  Bill  of  Rights  and  the  Act  of  Settlement  have 
control  inibrought  the  prerogative  within  legal  bounds  which  the  King 
Ministers.  1^^^^*  transgress,  it  remains  to  ask.  What  is  the  discretionary 
[power  of  the  King,  as  the  executive  of  the  country,  within 
those  bounds.     And  the  questions  to  be  asked  are  three  : — 

(i)  Is  the  King  free  to  appoint  and  retain  such  Ministers 
as  he  chooses  ? 

(2)  What  is  the  influence  of  the  King  in  the  settlement  of 
general  policy  ? 

(3)  How  may  the  King  act  in  matters  of  administration  ? 
The  first  is  the  only  important  point  of  contention  between 

Crown  and  Parliament  since  the  Revolution.  The  Crown 
has  claimed  to  choose  its  Ministers,  irrespective  of  the  wishes 
of  the  House  of  Commons ;  the  Commons  have  insisted  that 
the  Ministers  of  the  Crown  shall  be  chosen  from  the  political 
party  which  is  in  a  majority  in  the  House,  and  that  their 
tenure  of  o£Sce  shall  depend  on  the  retention  of  the  con- 
fidence of  that  majority. 
Under  The  Composite  Ministries  of  1 689-1 696  gave  way  to  the 

III.  Whig  Ministry  of  i697,as  Sunderland  made  William  III  under* 

stand  that  he  must  rely  upon  one  party  or  another  if  he  wanted 
the  support  of  a  majority  of  the  House  of  Commons  for  his 
policy ;  the  Whig  Ministry  of  1697  passed  by  degrees  into  the 
Tory  Ministry  of  1 700,  as  William  perceived  that  a  change  of 
feeling  in  the  country,  represented  by  a  change  in  the  balance  of 
power  in  the  House  of  Commons,  necessitated  a  corresponding 
change  in  his  advisers.  But  it  was  in  the  reign  of  Anne  that  the 
necessary  dependence  of  the  Queen  and  her  advisers  upon  one  or 
other  of  the  two  great  political  parties  became  strongly  marked. 
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The   two   great  Ministers,  Marlborough   and    Godolphin,  Under 
Tories  by  policy,  found  themselves  committed  to   the  con- 
duet  of  a  war  of  which  they  approved,  while  the  majority  The  coali- 
of  their  party  were  desirous  of  peace.     They  tried  to  form  Godolphin 
a  party  of  their  own,  but  had  to  learn  that  it  is  diflScult  ^ Jj*  ^^ 
in  this  country  for  more  than  two  parties  to  exist,  and  at 
this  time  there  were  but  two.     They  had  to  deal  with  the 
Whigs,  a  party  in  favour  of  the  war,  in  favour  of  a  policy  of 
toleration  towards  Nonconformists,  and  firm  to  the  Hano- 
verian Succession,  and  with  the  Tories,  a  party  in  favour  of 
peace,  zealous  for  the  exclusive  privileges  of  the  Church,  and 
somewhat  lukewarm  in  its  sentiments  towards  the  Electress 
Sophia  and  her  title.     Out  of  these  elements  they  tried  to 
form  a  Tory  war  party;  they  found  that  it  was  a  hopeless 
task,  and  they  gradually  amalgamated  with  the  Whigs  ^.  But 
though  Godolphin  was  willing  to  ally  himself  with  his  former 
political  opponents  for  the  sake  of  a  cause  which  both  con- 
sidered to  be  superior  to  considerations  of  party,  the  Queen 
resented  the  i^ecessity  of  appointing  Ministers  with  whom  she 
was  not  in  sympathy.     When  Godolphin  and  Marlborough  The  Qtieen 
told  her  that  she  must  choose  between  them  and  Harley,  she  to?/^'' 
reluctantly    dismissed    Harley,   and  with    equal   reluctance '®**^*'^'^* 
allowed  the  great  offices  of  state  to  be  filled  by  Whigs.     It  is 
significant  that,  although  throughout  her  reign  her  personal 
prepossessions  exercised  an  immense  influence  in  the  appoint- 
ment and  dismissal  of  Ministers,  although  she  discarded  one  by 
one  and  with  little  ceremony  the  great  group  of  statesmen  who 
had  gathered  around  Godolphin,  she  did  not  venture  to  do  this 
until  she  was  assured  that  the  feeling  of  thecountry  was  changed, 
that  the  Whig  Ministera  had  become  unpopular,  and  that  Harley 
and  St.  John  were  certain  of  support  either  in  the  Parliament  as 
then  constituted  or  in  one  returned  after  a  general  election. 

To  trace  the  growth  of  the  recognition  by  the  King  that  his 

^  Their  position  might  have  been  exactly  reproduced  in  1886  if  Lord 
Hartington  and  Mr.  Goschen  had  endeavoured  to  form  a  Ministry  of  Liberal 
UmonistB  and  Inkewarm  Home  Bulers,  resting  on  Ck>nseryatiye  support. 
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The  Han-    choice  of  Ministers  must  be  subject  to  tbe  balance  of  parties  in 

overi&ns 

and  their  Parliament  and  in  the  country,  would  be  to  write  the  political 
history  of  the  last  two  centuries.  George  I  assented  without 
question  to  the  ascendancy  of  the  party  which  had  placed  him 
on  the  throne.  George  II  grumbled  from  time  to  time  at  the 
necessity  which  Parliamentary  majorities  laid  upon  him  of 
parting  with  a  favourite  Minister,  such  as  Carteret,  and 
accepting  a  Minister  disagreeable  to  him,  as  was  Newcastle  or 
The  Pitt.     George  III  tried,  and  with  some  success,  to  get  the 

Geof^III.  machinery  of  Parliamentary  corruption  into  his  hands,  to 
break  up  parties,  to  destroy  all  sense  of  loyalty  to  one  another 
in  his  Ministers,  and  to  confine  them  to  the  details  of  their 
respective  offices.  But  he  may  almost  be  said  to  have  created 
party  loyalty  in  opposition  to  his  intrigues,  and  the  joint 
responsibility  of  Ministers  in  opposition  to  his  attempts  at 
personal  government  through  departments.  In  his  reign, 
for  the  first  time  since  the  Jacobites  had  fallen  out  of  prac- 
tical politics,  we  find  a  party,  the  Rockingham  Whigs,  bound 
together,  not  as  interested  in  a  common  adventure  in  search  of 
office,  but  as  possessing  common  aspirations  for  the  better  govern- 
ment of  the  country.  Gradually  the  pressure  of  Parliamentary 
majorities  upon  the  choice  of  the  Crown  became  irresistible. 
Effect  of  In  proportion  to  the  greater  weight  which  a  wider  franchise 
franchise,  gives  to  a  Parliamentary  majority,  and  the  increased  interest 
in  politics  which  creates  and  enforces  party  loyalty  and  holds 
a  majority  together,  the  independence  of  the  King  in  the 
choice  of  his  Ministers  steadily  diminishes.  The  likes  or  dis- 
likes of  George  III  could  make  or  mar  the  fortunes  of  states- 
men. The  influence  of  the  royal  wishes,  though  waning,  was 
perceptible  in  the  reign  of  George  IV.  William  IV  was  on  the 
whole  very  loyal  to  his  Ministers :  the  charge,  so  long  believed, 
that  he  dismissed  Lord  Melbourne's  Ministry  in  1834  because 
he  disliked  them,  is  overthrown  by  the  testimony  of  Lord 
Melbourne  himself^.  Queen  Victoria  has  invariably  accepted 
the  decision  of  the  country  as  shown  by  a  general  election,  or 

^  Melbourne  Papers,  pp.  220-226. 
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a  vote  in  the  House  of  Commons.  Ministers  are  the  Qaeen's 
servants,  but  they  are  chosen  for  her  by  the  unmistakeable 
indication  of  the  popular  wishes  given  at  the  polling  booth 
or  in  the  division  lobby.  Legal  theory  and  actual  practice 
here,  as  elsewhere  in  onr  constitution,  are  divergent. 

§  2.  The  Crown  and  iU  Ministers  in  the  Determination  of  Policy, 

I  have  so  &r  endeavoured  to  trace  the  process  by  which  the  Policy 
Crown  has  lost  the  power,  first,  of  setting  its  individual  will  Ministers, 
above  the  law ;  secondly,  of  choosing  the  Ministers  through 
whom  its  will  can  alone  be  expressed. 

But  we  have  still  to  ascertain  the  modem  practice  of 
government,  to  try  to  see  what  actually  happens  in  the 
conduct  of  public  afiairs. 

The  business  of  government,  like  all  other  business,  falls 
into  two  great  divisions, — the  determination  of  policy  or 
principle,  and  the  working  out  of  detail ;  the  settlement  of 
what  is  to  be  done,  and  the  doing  of  it. 

The  general  policy  of  the  country,  its  foreign  relations,  pro-  Absence  of 
posed  legislation,  the  principles  of  departmental  management,  c^net"^ 
are  discussed  and  settled  at  the  meetings  of  those  great  officers  ^^^^^o^- 
of  state  who  are  at  the  same  time  leading  politicians  and 
party  leaders,  and  who  constitute  the  body  known  as  the 
Cabinet,  of  which  more  hereafter.  At  these  meetings  the 
Sovereign  has  ceased  to  be  present  since  the  death  of  Anne. 
At  meetings  of  the  Privy  Council  the  Sovereign  has  been  and 
is  personally  present,  but  the  business  at  such  meetings  is  of  a 
formal  character.  When  first  the  discussion  of  general  ques- 
tions of  policy  iMjflfiflfi  frtinff  ^V  Pin'YY  P/^iin/^il  to  that  inner 
dlplf  9^  f/^YJ^PI?^  ^'"^h  pa  'Satt  th0i^€dNiMtiK^  period  which 
we  may  fix  at  the  commencement  of  the  reigrn  of  Charles  IL 
the  Sovereign  presided  afite  in  tTaBirief'ana  Council :  the 
personal  opinion  and  wishes  of  Charles,  of  William  and  of 
Anne\  formed  an  important  factor  in  the  discussions  which 
took  place  and  in  the  conclusions  reached.     George  I  had 

*  See  a  curioas  note  by  the  editor  of  the  Hardwicke  Papers,  ii.  483 
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difficulties  in  understanding  our  lang^age^  which  made  his 
attendance  at  these  meetings  alike  useless  and  irksome.  He 
absented  himself,  and  his  example  has  been  so  consistently 
followed  as  to  have  become  a  settled  custom. 

There  are  but  three  instances  cited  ^  of  occasions  on  which 
the  King  has  been  present  at  a  Cabinet  meetiug  since  the 
accession  of  George  I.  Two  ^  of  these  are  formal  meetings  to 
lay  before  the  King  the  draught  of  the  speech  to  be  made  at 
the  opening  of  Parliament :  the  third  is  of  very  doubtful  au- 
thority^. As  exceptions  from  the  established  rule  they  are 
wholly  unimportant. 
Effect  of  But  the  custom  introduced  by  George  I  had  far-reaching 
Sj^nce  eflTects.  The  absence  of  the  Sovereign  from  the  meetings  of 
the  body  which  discusses  and  settles  the  general  policy  of 
government,  does  not  alter  the  legal  rights  of  the  Crown,  the 
legal  liabilities  of  its  Ministers,  or  their  legal  relations  to  one 
another,  but  it  necessarily  puts  the  Crown  somewhat  into  the 
background  so  far  as  influence  on  policy  is  concerned. 

Ministers  can  only  carry  their  policy  into  effect  through  the 
agency  of  the  Crown.  If  the  Queen  refuse  to  sign  the  neces- 
sary documents  or  give  the  necessary  assent,  the  thing  which 
the  Ministers  wish  to  be  done  cannot  be  done.  But  Ministers 
may  say  that  they  will  not  remain  Ministers  unless  their 
policy  is  carried  out;  and  Parliament  may  say,  and  the 
electorate  may  support  it  in  saying,  that  it  will  have  no  other 
Ministers  and  no  other  policy.  To  be  present  and  have  a 
voice  in  the  determination  of  that  policy  is  therefore  an 
additional  security  to  the  Sovereign  that  the  policy  will  be 
such  as  he  can  cheerfiiUy  carry  out.  There  is  a  great  and 
obvious  difference  in  the  influence  of  a  Sovereign  presiding  at 
a  discussion  upon  which  a  decision  is  formed^  and  that  of  a 
Sovereign  who  merely  receives  the  decision  of  his  Ministers 

^  Todd,  ParliAmentary  Government  in  England,  ii.  115. 

'  Hardwicke,  life,  iii.  231 ;  Hervey,  Conrt  of  George  II,  ii.  555. 

'  Waldegraye,  Memoirs,  66.  A  meeting  summoned  at  the  desire  of  Creoige  II 
to  consider  the  establishment  of  the  Princess  of  Wales.  The  words  certainlj 
do  not  suggest  that  the  King  was  pres^it. 
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as  the  result  of  their  collective  opinion.  The  position  of 
aflbirs  has  been  reversed  since  17 14.  Then  the  King  or 
Queen  governed  through  the  agency  of  Ministers,  now 
Ministers  govern  through  the  instrumentality  of  the  Crown. 

Another  result  of  this  retirement  of  the  Sovereign  from  His  free- 
meetings  of  the  Cabinet  has  been  to  make  him  as  free  from  t^^^!'" 
responsibility  in  the  determination  of  general  policy  as  he"^'^^^^' 
had  been  for  a  long  time  in  executive  action.  This  could 
not  be  while  the  King  took  an  active  part  in  the  discussions 
at  which  the  policy  of  the  country  was  settled.  He  was  not 
regarded  as  free  from  such  responsibility  by  his  Ministers,  nor 
did  he  so  regard  himself.  Danby,  in  1678,  formally  pleaded 
a  pardon  under  the  Great  Seal  in  bar  of  an  impeachment. 
Somers,  in  1701,  alleged  the  King's  command  as  his  warrant 
for  affixing  the  Great  Seal  to  powers  to  treat  and  ratifications 
of  treaties,  and  disavowed  all  responsibility  for  the  terms  of 
the  treaties  ^.  William  III  complained  that  the  hesitating 
advice  of  his  Ministers  threw  upon  him  the  responsibility  of 
directing  the  movements  of  the  fleet  ^.  Yet  he  was  not 
usually  wanting  in  self-reliance,  and  Sunderland  regretted 
that  he  did  not  ofbener  ^  bring  his  affairs  to  be  debated '  before 
the  Cabinet  K 

The  provision  of  the  Act  of  Settlement,  that  a  pardon 
should  not  be  pleaded  in  bar  of  an  impeachment,  would  seem 
to  have  been  designed  rather  to  secure  the  liability  of  the 
Minister  than  to  remove  that  of  the  King. 

The  beginning  of  the  change  is  noticeable  in  a  curious  de-  Gradu&lly 
bate^  in  1 71 1  on  a  motion  of  censure  on  the  Queen's  Ministers 
for  the  mode  in  which  they  had  carried  on  the  war.  '  For 
several  years  past^'  said  Lord  Rochester,  *  they  had  been  told 
the  Queen  was  to  answer  for  everything ;  but  he  hoped  that 
time  was  over ;  that  according  to  the  fundamental  constitution 
of  this  kingdom  Ministers  are  accountable  for  all,* 

It  is  not  only  in  the  settlement  of  general  policy,  but  in 

*  Pari.  Hi«t.  v.  127a.  *  Shrewebury  Ck)rre8poiidence  (Coxe),  68. 

'  Hardwicke  State  Papers,  ii.  461.  *  Pari.  Hist.  vi.  97  a. 
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the  whole  character  of  the  relations  of  the  Crown  to  its 
Ministers,  that  we  note  a  change  since  the  reign  of  Anne. 
Nothing  that  can  be  regarded  as  an  act  of  State  can  even  be 
approached,  much  less  resolved  upon  or  done,  by  the  Queen 
without  the  inevitable  intervention  of  the  responsible  Minister. 

Independ-       Henry  VIII  gave  instructions  to  envoys  and  entered  into 

politicftl      negotiations  without  informing  any  Minister  of  his  action  ^. 

actit  ji.  William  III  arranged  the  terms  of  the  first  Partition  Treaty 
and  induced  Somers  and  Vernon  to  send  him  powers  in  blank, 
to  enable  him  to  conclude  a  peace  with  France  on  terms  to 
which  they  were  only  permitted  to  g^ve  a  hurried  and  formal 
approval.     Anne  wrote  despatches  and  interviewed  foreign 

ceases  Ministers^.  At  the  present  day  the  Queen,  as  we  know  from 
the  episode  of  Lord  Palmerston  s  dismissal  in  1851,  desires  to 
be  informed  of  all  important  communications  with  foreign 
powers,  and  to  have  an  opportunity  of  expressing  an  opinion 
upon  them  ;  but  it  is  the  modem  practice  uniformly  observed 
by  George  III,  and  only  for  a  short  time  broken  by  George 

in  foreign  IV,  that  the  Secretary  of  State  for  Foreign  Affairs  should 
be  present  at  every  interview  between  the  Sovereign  and  a 
foreign  Minister  ^,  and  so  far  is  the  Crown  from  taking  inde- 
pendent action  in  foreign  affairs  that  all  letters  addressed  to 
the  Queen  and  the  late  Prince  Consort  by  foreign  princes,  or 
received  from  them,  were  shown  to  the  Foreign  Secretary  or 
Prime  Minister  *. 

in  domestic      Again,  when  George  IV  desired  that  the  prerogative  of 

tration.  mercy  should  be  exercised  in  the  case  of  a  person  sentenced  to 
death  in  Ireland,  and  wrote  privately  to  that  effect  to  the 
Lord  Lieutenant,  Sir  Robert  Peel  remonstrated  with  him 
strongly,  not  merely  on  the  impolicy  of  his  action  in  the 
particular  case,  but  because  he  had  acted  without  the  advice 
of  a  responsible  Minister  ^. 

*  NicolAS,  Proceedings  of  Privy  Council,  vii.  p.  xii. 
'  Bolingbroke  Letters,  a6  Dec.  1710-23  Oct.  171 1. 
'  Stapylton,  Life  of  Canning,  433. 

*  Martin,  Life  of  the  Prince  Conaort,  iv.  32. 

^  Wellington  Despatches,  Civil  S.  vi.  313,  319. 
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§  3.    The  Crown  and  U%  Ministers  in  Action. 

So  far  we  have  dealt  with  the  practical  irresponsibility  of 
the  King.  If  the  policy  of  the  Government  is  shortsighted 
or  disastrous,  if  negotiations  with  a  foreign  power  break 
down,  or  if  the  prerogative  of  mercy  is  unwisely  exerted, 
no  one  can  attribute  blame  to  the  Sovereign. 

The  legal  irresponsibility  as  distinct  from  the  moral  or  Legal  irre- 
practical  irresponsibility  of  the  Crown  must  be  taken  to  ^^l 
mean  that  the  Sovereign  is  as  free  from  responsibility  in 
action  as  he  is  in  the  conception  of  the  policy  which  results  in 
action.  This  legal  irresponsibility,  which  finds  expression  in 
the  maxim  '  the  King  can  do  no  wrong,'  does  not  mean  that 
the  King  is  above  the  law,  but  that  the  law  presumes  that  he 
would  never  willingly  infringe  its  provisions.  The  result  is  a 
curious  instance  of  conflicting  practice  and  theory.  The 
Sovereign  is  a  party  to  every  important  act  of  State.  He 
opens  and  prorogues,  summons  and  dissolves  Parliament; 
appoints  to  all  the  great  executive,  judicial,  and  spiritual 
offices ;  makes  peace,  war,  and  treaties ;  confers  dignities, 
grants  charters,  authorizes  the  spending  of  public  money,  sets 
in  motion  the  judicial  circuits.  For  every  act  which  the 
King  must  do  in  respect  of  these  functions  he  is  legally 
irresponsible.     The  result  would  seem  to  point  to  a  grinding  how  it  acts 

as  a  coock 

and  unmitigated  despotism :  in  fact  it  effects  a  strict  restraint  on  the 
upon  the  royal  power.  For  some  one  must  be  responsible  and  "^* 
the  servants  of  the  Crown  are  liable  as  well  for  advice  given 
as  for  acts  done.  They  suffer  by  loss  of  place  and  power  for 
unwise  advice ;  they  may  suffer  at  the  hands  of  the  law  for 
unlawful  acts.  So  this  combination  of  irresponsibility  in 
the  King  and  responsibility  in  his  Ministers  has  a  curious 
effect  in  crippling  his  independent  action. 

In  the  first  place  the  King  is  not  legally  liable  for  his  (a)  Beluct- 
actions,  and  subordinates  who  are  so  liable  may  feel  a  reason-  f^^  j^. 
able  reluctance  to  obey,  in  matters  of  doubtful  legality,  the  spoMible 
commands  of  a  master  to  whom  the  maxim  respondeat  superior 
does  not  apply. 
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(b)  Kiiig*8  Secondly,  the  King's  command  is  no  excuse  for  a  wrongful 
no  excufle.  act.     For  a  civil  wrong  or  crime  the  person  acting  upon  such 

command  would  be  amenable  to  the  ordinary  Courts  of  law. 
Nor  does  the  fact  that  he  was  a  Minister  of  the  Crown  or  an 
officer  of  any  department  of  Grovemment  remove  him  from 
the  jurisdiction  of  the  Courts,  for  our  constitution  has  never 
recognised  any  distinction  between  those  citizens  who  are  and 
those  who  are  not  officers  of  the  State  in  respect  of  the  law 
which  governs  their  conduct  or  the  jurisdiction  which  deals 
with  them  ^.  To  proceedings  for  a  wrong  or  a  crime  it  is  no 
answer  that  the  offence  was  committed  at  the  request  of 
another.  And  the  same  rule  applies  to  those  offences  against 
the  State  which  have  led  to  the  impeachment  by  the 
Commons  at  the  bar  of  the  Lords.  Not  only  is  the  King's 
command  of  no  avail,  but  a  pardon  however  formally  expressed 
is  no  defence  at  the  bar  of  the  House  of  Lords.  A  pardon  is 
inapplicable  to  proceedings  for  a  civil  wrong,  and  though  the 
Crown  has  the  power  to  pardon  for  all  manner  of  offences, 
it  is  a  power  which  must  be  exercised  through  a  responsible 
Minister.  Nor  must  the  pardon  be  anticipatory  of  the  com- 
mission of  the  offence  ^. 

(c)  For-  Thirdly,  custom  or  Statute  require  that  most  executive  acts 
exprweing  to  which  the  Sovereign  is  of  necessity  a  party  should  be 
royal  will,  ^q^^q  j^  certain  forms,  or  authenticated  by  certain  signatures 

or  seals.     It  will  be  well  to  consider  these  forms.     Some  of 
them  used  till  lately  to  be  extremely  prolix,  they  are  now 
comparatively  simple. 
Informal         We  will  begin  by  dismissing  those  acts  of  State  which  the 
I^,  Sovereign  can  do   in   person   without  written   forms.     The 

appointment  of  Ministers  is,  in  the  case  of  many  of  the 
great  offices  of  State,  an  act  which  the  Sovereign  performs 
by  the  delivery  of  the  insignia  of  office,  seals,  a  key^  or  a  staff. 
In  some  cases  a  formal  document  is  necessary  to  perfect  the 
title  of  the  person  appointed,  involving  the  use  of  the  sign 

'  Dicey,  Law  of  the  ConBtitution,  ed.  3,  ch.  12. 
'  Chitty  on  the  Prerogatiye  of  the  Crown,  90. 
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manual  and  counter  signature  of  one  or  more  Ministers  \ 
with  the  addition,  in  the  case  of  great  offices  held  in  com* 
mission,  of  the  Great  Seal  ^. 

Bat  the  great  political  offices  are  held  during  pleasure, 
and  the  formal  dismissal  may  take  place  hy  surrender  of  the 
inngnia  of  office  or  the  cancelling  of  the  instrument  of  appoint- 
ment. The  appointment  and  dismissal  of  members  of  the 
Privy  Council  is  also  a  personal  act  of  the  Sovereign,  so  too 
is  the  prorogation  or  dissolution  of  Parliament.  The  notable 
feature  of  these  acts  is  that  they  relate  to  matters  in 
which  the  Queen's  pleasure  is  subject  to  no  legal  limitations ; 
hence  no  legal  liability  could  attach  to  the  person  who 
obeyed  the  Queen's  commands  ;  therefore  where  the  interven- 
tion of  an  officer  is  required,  disobedience  could  not  be  justified 
on  the  ground  of  legal  consequences.  There  are,  as  we  have 
seen,  practical  checks  on  a  capricious  use  of  these  powers. 

We  will  next  dismiss  those  orders  more  or  less  formal  which  Depart- 
proceed  from  the  judicial  or  administrative  departments  of  procedure, 
government,  and  the  acts  done  by  such  departments^  in  virtue 
of  a  delegated  authority  from  the  Crown,  often  regulated  by 
Statute. 

There  remain  numerous  acts  of  State  to  which  the  Sovereign  Formal  ex- 
is  an  immediate  party,  varying  greatly  in  their  importance,  j^^^^ 
from  a  proclamation  for  the  summons  of  a  Parliament  or 
the  ratification  of  a  treaty,  to  a  license  for  a  theatre.    These 
fonnal  expressions  of  the  royal  will  are  made  on  the  responsi- 
bility of  various  persons  and  in  various  forms. 

Persons  responsible /or  the  Expression  of  the  Uoyal  Pleasure. 
The  Queen's  pleasure  is  expressed  for  administrative  pur-  inatru^'^ 
po6es  in  one  of  three  ways :-  S^IL) 

I.  By  order  in  Council.  •c*^ 

%,  By  order,  commission,  or  warrant  under  the  sign  manual. 

'  The  first  Comminioiier  of  Works  is  appointed  by  sign  manual  warrant 
coonterrigned  by  two  Lords  of  the  Treasury. 

'  The  Postmaster-€reneral  is  appointed,  and  the  Commissions  of  the  Treasury 
ud  Admiralty  constituted,  by  Letters  Patent  under  the  Great  Seal. 
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3.  By  Writs,  Letteis  Patent,  or  other  documents  under 
the  Great  Seal. 
Iieflponsi-        Jq  ^^^  fiyg^  ^f  these  cases  the  Privy  Council,  or  those  mem- 

bilityof  .  "^  '   . 

MiiiiHtei-s.  bers  who  are  present,  are  parties  to  the  transaction. 

In  the  second,  the  sign  manual  is  always  countersigned  by 
one  or  more  of  the  Queen's  responsible  Ministers^. 

In  the  third,  the  responsibility  ultimately  rests  with  the 

Chancellor. 

The  Great       The  Great  Seal,  when  used,  is  always  the  final  authentic 

expression  of  the  royal  will.     Of  the  other  royal  seals,  the 

Privy  Seal,  is  no   longer  in  use,  and  neither  the   Signet 

nor  the  other  two  seals  held  by  a  Secretary  of  State  are 

necessary  as  authority  for  affixing  the  Great  Seal  ^. 

History  of       The  formalities  which  until  lately  accompanied  the  affixing 

authorizing  o^  ^^^  Great  Seal  for  most  purposes  were  due  to  the  desire  of 

Its  use.       ^^Q  Kings  of  the  14th  and  15th  centuries  to  order  the  use  of 

the  seal,  without  the  intervention  of  any  responsible  Minister 

but  the  Chancellor.     Council  and  Parliament  desired  that  at 

least  one  other  officer  of  State,  the  keeper  of  the  Privy  Seal, 

should  be   a  party  to   the  transaction^.     The   matter  was 

settled,  as  to  the  most  important  purposes  for  which  the  seal 

could  be  employed,  by  27  Hen.  VIII.  c.  11.  in  1535. 

Every  gift,  grant,  or  writing  signed  with  the  sign  manual, 
and  intended  to  pass  under  any  of  the  Great  Seals  ^,  was  to  be 
brought  to  the  King's  principal  secretary,  or  to  one  of  the 
clerks  of  the  Signet :  a  warrant  under  the  Signet  was  then  to 
accompany  the  document  to  the  Lord  Keeper  of  the  Privy 
Seal,  who  in  turn  transmitted  it  with  a  like  warrant  under 
the  Privy  Seal  to  the  Chancellor  or  other  officer,  in  order  that 
27  Hen.      effect  might  be  given  in  due  form  to  the  King's  pleasure  as 

VIII,  c.  II. 

^  But  Bee  note  to  p.  47. 

'  For  the  use  of  the  Signet  see  poet,  p.  47,  note ;  for  this  and  the  other  seals 
of  a  Secretary  of  State  see  pp.  160,  161. 

'  See  Proceedings  of  Privy  Council,  vol.  vi,  preCace  hy  H.  Nicolas,  pp. 
clxxziv,  clzxxviii,  oxcii,  czovi. 

*  It  appears  from  the  Statute  that  there  were  Great  Seals  not  only  for 
England  and  Ireland,  but  for  the  Duchy  of  Lancaster,  the  counties  Palatine  of 
Durham  and  Chester,  and  the  Principality  of  Wales. 
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expressed  in  '  gift,  grant,  or  writing.'  At  some  date  subse- 
qnent  to  1689  the  Law  Officers  of  the  Crown  were  introduced 
into  the  transaction  at  its  earliest  stage.  Legislation  of  the 
present  reign  has  reduced  these  forms  to  reasonable  limits^.      Existing 

We  can  therefore  consider,  within  these  limits,  the  modes  giving 
in  which  authority  is  given  for  affixing  the  Great  Seal.  authonty. 

They  are  four : — 

A  fiat  of  the  ChanceUor  or  Attorney-General,  or  warrant 
of  the  Speaker  of  the  House  of  Commons. 
An  order  in  Council. 
A  sign  manual  warrant '. 

A  sign  manual  warrant  preceded  by  an  Order  in  Council. 
For  certain  purposes  the  Chancellor  may  order  the  use  of 

^  Before  1851  a  patent  under  the  authority  of  a  Secretary  of  State  might 
pass  through  the  following  forms  : — 

1.  Warrant,  signed  by  King  and  countersigned  by  Secretary  of  State  to 
Attorney-  or  Solicitor-General  to  prepare  a  BiU. 

2.  Bill  prepared,  signed  by  Attorney-General  and  taken  to  Secretary  of 
State's  office  for  the  Sling's  signature.  There  called  the  Attorney- 
General's  Bill. 

3.  BIU  signed  by  the  King,  taken  to  Signet  Office,  there  called  the 
King's  BiU,  and  there  deposited. 

4.  An  attested  transcript  sealed  with  Signet,  handed  on  to  Lord  Privy 
Seal's  Office,  bidding  him  direct  ChanceUor  to  make  Letters  Patent  in 
prescribed  form,  taken  to  Privy  Seal  Office,  and  there  deposited. 

5.  An  attested  transcript  of  the  above,  sealed  with  Privy  Seal,  with  re- 
quest for  direction  was  lodged  at  Crown  or  Patent  Office  in  Chancery. 
There  an  engrossment  was  made  of  it,  and  the  Privy  Seal  and  en- 
grossment left  at  the  Lord  ChanceUor 's. 

6.  If  Lord  Chancellor  saw  no  objection,  he  wrote  his  name  under  the 
grant,  and  the  Great  Seal  was  then  affixed.     (Nicolas  vi.  ocviii-ocx.) 

The  changes  are  as  follows  : — 

14,  15  Vic.  c  83.    Necessity  for  Signet  aboUshed. 

43,  44  Vic.  3.  10.    Attorney-  and  SoUcitor-General  not  to  prepare  warrants 

for  Letters  Patent. 
47,  48  Vic.  c.  30.    NecesKity  for  Privy  Seal  abolished ;  and  a  warrant  under 
H.M.  sign  manual,  prepared  by  the  Clerk  of  the  Crown,  countersigned 
by  Lord  ChanceUor,  one  of  the  principal  Secretaries  of  State,  the  Lord 
High  Treasurer,   or  two  of  the  Commissioners  of  the  Treasury,  in 
authority  for  affixing  the  Great  Seal. 
This  not  to  affect  cases  where  the  fiat,  authority,  or  direction  of  ChanceUor 
lA  sufficient. 

'  In  the  case  of  Letters  Patent  empowering  Commissioners  to  open  Parlia- 
ment, or  to  give  the  royal  assent  to  BiUs,  the  sign  manual  warrant  is  a  part 
of  the  document,  or  rather,  the  Queen's  signature,  as  well  as  the  Great  Seal,  is 
affixed  to  the  Letters  Patent.    This  is  under  3a  Henry  YIII,  c.  ai,  s.  5. 
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the  Seal  without  any  previoas  signification  of  the  Qaeen^s 
pleasure.  This  is  done  in  the  case  of  some  of  the  Commis- 
sions for  holding  circuits  in  England  and  Wales  \  of  Com- 
missions of  the  Peace,  of  writs  of  sumnvpns  to  peers  to  attend 
Parliament  on  succeeding  to  the  Peerage,  of  writs  of  dedimtt^, 
supersedeas,  mittimus^. 

Writs  for  bye-elections  to  fill  vacancies  in  the  House  of 
Commons  are  issued  from  the  Crown  Ofiice  on  the  authority 
of  a  warrant  from  the  Speaker,  Commissions  of  Escheat  on 
^efiat  of  the  Attorney- General. 

In  certain  cases  the  authority  of  an  Order  in  Council  is 
sufficient.  A  royal  proclamation  passes  the  Great  Seal  in 
virtue  of  such  an  order,  and  though  writs  for  a  new  Parlia- 
ment are  in  practise  issued  on  the  authority  of  the  proclama- 
tion for  the  summons  of  a  Parliament,  an  Order  in  CouncO  is 
usually  made,  directing  the  Chancellors  of  England  and  Ireland 
to  issue  the  necessary  writs. 

In  the  great  majority  of  cases  the  mode  in  which  the 
authority  is  given  is  by  a  sign  manual  wammt  counter- 
signed by  one  of  the  principal  Secretaries  of  State,  when 
Letters  Patent  are  used  to  signify  the  royal  pleasure,  or  when 
powers  are  given  to  conclude  or  ratify  a  treaty.  On  certain 
occasions  the  Lord  Chancellor  countersigns  the  warrant.  The 
Lords  of  the  Treasury  might  do  so,  but  do  not  in  practice. 

In  a  few  cases  an  Order  in  Council  is  required  to  precede 
the  issue  of  the  sign  manual  warrant.  These  occur  in  the 
grant  of  charters  to  towns  or  other  corporate  bodies,  and  also 
in  certain  cases  when  the  warrant  proceeds  from  the  Colonial 
Office.     For  the  Privy  Council  advises  the  Crown  before  a 


^  This  is  true  of  the  autumn  aanzes,  and  of  the  intermediate  assize  after 
Easter  in  Lancashire  and  Yorkshire.  For  the  purpose  of  other  circuits,  the 
Queen  signs  two  warrants,  one  to  assign  the  judges  to  their  respective  circuits, 
the  other  containing  the  names  of  the  Queen's  counsel  and  of  others  who  are 
to  be  put  into  the  Commission. 

'  Writ  of  dedimtu  to  empower  a  justice  to  take  the  oaths  of  persons  newly 
placed  on  the  Commission  of  the  Peace. 

Of  tupersedeoi  to  stay  the  exercise  of  a  jurisdiction. 

Of  mittimus  to  authorise  the  remoyal  of  records  from  one  Court  to  another. 
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corporation  is  created  and  invested  with  privileges,  and  a 
colony  in  default  of  any  other  provision  for  its  government 
is  governed  by  the  Crown  in  Council. 

But  the  Queen's  pleasure  may  be  expressed  without  the  Order  in 
instrumentality  of  the   Great   Seal,   through   an  Order   in  sign  Man- 
Council,  or  by  means  of  a  sign  manual  warrant,  or  other  g^^*^^"* 
order  eoantersigned  by  one  or  more  of  her  responsible  Minis- 
ters^.    Certain  appointments  to  offices  are  made  by  Order  in 
Council,  certain  others  by  sign  manual,  warrant,  or  commission ; 
the   expenditure    of   money   granted   and    appropriated    in 
Parliament  is  initiated  by  a  royal  order  countersigned  by  two 
Lords  Commissioners  of  the  Treasury. 

Form9  of  Expression. 

At  this  point,  having  considered  the  channels  through  Forms  of 
which  the  royal  will  is  expressed  it  will  be  well  to  consider  gion!^ 
the  forms  which  its  expression  may  assume. 

An  Order  in  Council  is  practically  a  resolution  passed  by  (D  Order 
the  Queen  in  Council,  communicated  by  publication  or  other- 
wise to  those  whom  it  may  concern.     It  runs  thus  : — 

At  the  Court  at ,  the  loth  day  of  February,  1891. 

Present, — 
The  Queen's  most  excellent  Majesty  in  Council. 
Her  Majesty,  by  and  with  the  advice  of  her  Privy  Council,  doth 
order  and  it  is  hereby  ordered     .     .     . 

Then  the  substance  of  the  order  follows. 

A  royal  proclamation  is  a  formal  announcement  of  an  Proclama- 
executive  act,  such  as  a  dissolution  or  summons  to  Parlia- 
ment, a  declaration  of  war  or  peace,  the  enforcement  of  the 
provisions  of  a  statute,  the  operation  of  which  is  lefb  to  the 
discretion  of  the  Crown  in  Council.  It  passes  the  Great  Seal 
on  the  authority  of  the  Council  at  which  its  publication  is 
determined  ^. 

'  InstruciioiiB  to  a  Colonial  Governor  are  an  exceptional  document.    The 
Qneen  signs  them  at  the  head  and  initials  them  at  foot,  and  they  are  the 
sealed  with  the  Signet,  bnt  not  countersigned  by  a  Secretary  of  State. 

'  I  haye  set  fortii  the  form  of  a  Proclamation  in  vol.  i.  ch.  iv.  §  4. 
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Passing  on  to  those  documents  which  do  not  proceed  from 
the  Privy  Council,  but  from  the  department  of  a  responsible 
Minister  or  Ministers,  we  find  that  they  consist  of  sign 
manual  warrants,  commissions  and  royal  orders. 

A  sign  manual  warrant  may  be  an  executive  act,  or  may  be 
merely  an  authority  for  affixing  the  Great  Seal. 

Under  the  first  head  fall  appointments  to  various  offices. 
In  the  case  of  stipendiary  magistrates  the  sign  manual 
warrant  is  countei*signed  by  the  Home  Secretary.  In  the 
case  of  the  Paj'^master-General,  the  First  Commissioner  of 
Works,  and  the  Commissioner  of  Woods  and  Forests,  the 
warrant  is  countersigned  by  two  Lords  of  the  Treasury. 

Under  the  same  head  falls  the  exercise  of  various  statutory 
powers  by  the  Crown.  The  Queen  abolished  purchase  in 
the  army  by  royal  warrant,  acting  under  the  provisions  of 
49  Geo.  III.  c.  126.  Since  the  passing  of  5  Geo.  IV.  c.  84, 
the  prerogative  of  pardon  may  be  exercised  in  this  form. 

But  a  very  frequent  use  of  the  sign  manual  warrant  is  to 
authorize  the  affixing  of  the  Great  Seal  to  Letters  Patent. 
The  document,  as  transmitted  by  the  Crown  office  through 
a  responsible  Minister  to  the  Queen,  then  consists  of  three 
parts,  the  authority  for  affixing  the  seal,  the  patent,  to  which 
the  seal  is  to  be  affixed,  and  the  docket. 

The  docket"^  is  a  short  note  for  the  information  of  the 
Queen  of  the  purport  of  the  Letters  Patent,  and  the  name  of 
the  Secretary  of  State,  by  whose  order  they  are  prepared.  Ifc 
runs  thus : — 

May  it  please  your  most  excellent  Majesty. 
This  contains  a  warrant  to  the  Lord  High  Chancellor  to 
pass  letters  patent,  [the  object  is  here  shortly  stated.] 

And  this  warrant  is  prepared  according  to  your  Majesty's 

command,  signified  by  Mr.  Secretaiy . 

J.  M.  Clerk  of  the  Crown. 

*  There  is  another  sort  of  docket,  which  is  a  separate  inetmment,  accom- 
panyiDg  all  Letters  Patent  and  descriptive  of  their  tenour.  It  is  not  sent  to 
the  Queen,  bqt  is  stamped  as  required  by  the  Stamp  Acts,  and  is  kept  by  the 
sealer  as  an  authority  for  sealing.  For  forms  of  letters  patent  and  sign 
manual  warrant,  see  Appendix  i. 
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A  royal  order  under  the  sign  manual,  as  distinct  from 
a  sign  manual  warrant,  seems  to  occur  only  in  the  case  of  an 
order  for  the  expenditure  of  public  money,  as  appropriated  for 
the  service  of  the  year.  It  has  taken  the  place  of  a  number 
of  sealings  and  wairants  which  were  once  required  \ 

An  appointment  to  office  by  commission  where  the  com- 
mission is  not  conferred  by  letters  patent  under  the  Great 
Seal,  differs  but  little  from  an  appointment  by  sign  manual 
warrant.  The  Viceroy  of  India  is  appointed  by  warrant  under 
the  sign  manual,  the  governor  of  a  colony  by  commission  under 
the  sign  manual  and  siffnet ;  the  first  appointment  of  an 
officer  in  the  army  is  by  commission  under  the  sign  manual 
and  the  second  secretarial  seal. 

I  have  already  spoken  of  the  nature  of  the  authority  given  (3)  In^tru- 
for  the  use  of  the  Great  Seal,  and  the  documents  to  which  the  ^^er 
Great  Seal  is  affixed ;  and  I  then  described  one  sort,  Proclama-  ^^^^  '^**- 
tions,  which  take  their  origin  in  the  Privy  Council. 

Besides  Proclamations,  the  Great  Seal  is  affixed  to  Writs,  Proclama- 
Letters  Patent,  and  the  documents  which  give  power  to  sign 
and  ratify  treaties. 

A  Writ  is  a  mandate  addressed  by  the  executive  to  an  Writs. 
individual  requiring  him  to  do,  or  forbear  from  doing,  some 
act.  The  great  majority  of  writs  issue  from  the  High  Court 
of  Justice,  or  from  inferior  Courts,  in  virtue  of  the  delegated 
judicial  power  of  the  Crown.  But  certain  writs  pass  the  Great 
Seal,  and  are  a  more  direct  expression  of  the  royal  will. 

Write  for  the  election  of  members,  addressed  to  the 
returning  officers  of  boroughs  and  counties,  and  writs  of 
summons  to  individual  peers,  pass  under  the  Great  Seal,  and 
in  case  of  a  new  Parliament  are  issued  under  the  authority  of 
a  royal  Proclamation.  A  writ  for  a  bye-election  is  issued 
upon  the  receipt  of  a  warrant  from  the  Speaker  ;  a  writ  for  the 
summons  of  a  peer,  who  succeeds  to  the  peerage  during  the 
continuance  of  a  Parliament,  upon  the  fiat  of  the  Chancellor. 

^  29  &  30  Vict,  c  39,  s.  4.     For  the  old  practice,  see  ch.  vi.  sect.  ii.  §  a  ; 
for  the  form  of  such  an  order  see  Appendix  iii. 

VOL.  n.  B 
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LetterB  Patent  are  an  open  document  to  which  the  Great 
Seal  is  afiixed  ;  such  a  document  is  used  for  various  purposes. 
It  may  be  used  to  put  into  Commission  powers  of  various  sorts 
inherent  in  the  Crown — legislative  powers,  as  when  the 
Queen  entrusts  to  others  the  opening  of  Parliament,  or  the 
duty  of  assenting  to  Bills ;  judicial  powers,  as  when  the  judges 
are  sent  upon  circuit,  to  clear  the  gaols,  to  hear  and  determine 
felonies  and  the  like,  or  to  take  assizes  ;  executive  powers,  as 
when  the  duties  of  Treasurer  and  Lord  High  Admiral  are 
assigned  to  commissioners  of  the  Treasury  and  Admiralty. 
It  is  used  to  constitute  a  corporate  body  by  charter,  to  confer 
offices,  as  judgeships  of  the  High  Court,  or  professorships  of 
Civil  Law  or  Divinity  at  Oxford,  or  places  in  the  College  of 
Arms,  or  to  confer  dignities  as  for  the  creation  of  peers ;  or  to 
pardon  one  charged  with  crime  who  is  required  as  a  witness 
for  the  Crown.  It  is  used  to  grant  to  a  Dean  and  Chapter  a 
license  to  elect  a  bishop,  or  to  Convocation  a  license  to  confer 
for  the  purpose  of  amending  or  altering  canons. 

For  the  purpose  of  making  a  treaty,  the  first  stage  in  the 
proceedings  is  the  grant  of  powers  to  representatives  of  the 
Crown  to  negotiate  and  conclude  the  treaty.  For  this  pur- 
pose an  instrument  is  prepared  containing  a  fall  power  to  the 
Minister  representing  the  Crown  to  negotiate  or  conclude 
a  treaty,  or  convention,  with  the  Minister  who  is  invested 
with  similar  powers  to  act  for  the  State,  which  is  the  other 
party  to  the  transaction.  To  this  instrument  the  Great  Seal 
is  affixed  on  the  authority  of  a  Sign  Manual  warrant  counter- 
signed by  the  Secretary  of  State  for  foreign  aflbirs. 

When  a  treaty  is  concluded  it  is  signed  and  sealed  in  dupli- 
cate by  the  Ministers  representing  their  respective  countries 
with  their  own  seals.  If  the  treaty  contains,  as  is  usual, 
a  clause  providing  that  it  shall  be  ratified  and  ratifications 
exchanged  at  some  future  date  and  specified  place,  then  until 
ratification  neither  side  is  bound  by  it.  If  there  is  no  such 
clause,  the  treaty  takes  effect  in  accordance  with  the  terms 
therein  contained.     The  power  to  ratify  or  reject  is  vested  in 
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different  parts  of  the  Sovereign  power,  according  to  the  con- 
stitution of  different  countries,  in  a  popular  assembly,  as  the 
Cortes  in  Portugal ;  in  a  second  chamber^  as  the  Senate  in  the 
United  States  ;  in  the  Executive,  as  the  Crown  in  England. 

And  so  a  warrant  is  again  issued  under  the  Sign  Manual,  Katifica- 
conntersigned  by  the  Secretary  of  State,  for  affixing  the  Great 
Seal  to  an  instrument  ratifying  the  treaty.  The  instrument 
of  ratification,  which  is  in  fact  the  treaty  with  the  Great 
Seal  affixed  to  it,  is  then  exchanged  by  the  Minister  em- 
powered to  do  so  for  a  ratification  with  corresponding  forms 
from  the  other  side.  The  Ministers  who  exchange  ratifica- 
tions execute  at  the  same  time  in  duplicate  a  document  of 
a  less  formal,  but  very  important  character,  a  statement  sealed 
with  their  respective  seals  that  the  ratifications  have  been 
exchanged.  The  document  of  ratification  of  the  treaty  by 
the  foreign  power  with  whom  we  are  dealing,  and  the  docu- 
ment attesting  the  fact  that  ratifications  have  been  exchanged, 
are  then  deposited  in  the  Foreign  Office. 

It  is  possible  that  a  treaty  may  require  legislation  in  order 
to  bring  it  into  effect.  Such  is  the  ease  with  treaties  in* 
volving  fiscal  changes  which  cannot  be  brought  about  without 
the  consent  of  Parliament.  The  ratification  is  then  postponed 
till  the  required  legislation  has  taken  place,  or  the  treaty  must 
contain,  express  or  implied,  a  condition  subsequent  that  its 
operation  is  dependent  on  the  action  of  Parliament. 

The  forms  above  stated  seem  to  comprise  all  the  modes  in 
which  the  royal  will  is  expressed  for  executive  purposes,  and 
they  show  how  many  restraints  are  imposed  on  its  expression 
by  the  interposition  of  responsible  Ministers. 

Nor  is  any  choice  aUowed  to  the  Crown  as  to  the  necessity  Necessity 
for  an  individual  expression  of  consent,  or  as  to  the  form  in  yan-e  of 
which  it  should  be  expressed  if  custom  or  rules  of  law  require  ^'^'°'** 
that  the  assent  should  be  given  in  a  particular  form. 

In  cases  of  illness  or  of  absence  from  the  kingdom,  the  use  Exceptions. 
of  the  Sign  Manual  has  been  dispensed  with.     A  stamp  has 
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(i)  iiiue»8.  been  allowed  to  be  affixed  under  certain  conditions  when 
a  King  or  Qneen  has,  from  weakness  or  pain,  been  unable  to 
sign  in  person ;   and  a  Commission  has  from  time  to  time 

(2)  Ab-      heen  issued  under  tlie  Ghreat  Seal  to  enable  Lords  Justices  to 

kingdom,  sigu  ou  behalf  of  the  King  when  he  has  been  absent  from 
the  kingdom  ^. 

Modem  fitcilities  of  communication  have  made  the  appoint- 
ment of  Lords  Justices  unnecessary.  The  last  four  reigns 
have  produced  but  one  such  Commission,  in  1821.  And  the 
number  of  cases  in  which  the  Sign  Manual  is  now  required 
by  Statute  seems  in  the  course  of  the  present  century  to  have 
made  Parliament  more  scrupulous  as  to  the  delegation  of  this 
royal  function. 

Henry  VIII,  Mary  Tudor,  and,  it  is  said,  William  III,  is- 
sued Commissions  giving  power  to  certain  persons  to  apply 
a  stamp  of  a  certain  form  to  such  documents  as  should  pass 
the  Sign  Manual. 

Htatutory  In  the  last  weeks  of  the  life  of  George  IV  his  infirmities 
made  it  difficult  and  painM  for  him  to  affix  his  signature  to 
documents  for  which  the  Sign  Manual  was  necessary.  It  was 
then  considered  that  neither  the  King  of  his  own  authority, 
nor  the  King  in  Council,  could  make  valid  the  expression  of 
the  royal  will  in  any  other  way  than  hy  actual  signature,  and 

In  illness  of  80  a  Statute  *  had  to  be  passed  providing  that  a  stamp  might 

'  be  affixed  in  lieu  of  the  Sign  Manual,  but  the  King  was 

required  to  express  his  consent  to  each  separate  use  of  the 

^  The  following  is  the  form  in  which  that  part  of  the  Commission  runs  which 
gives  authority  to  sign  for  the  King.     It  is  taken  from  the  Commission  of  171 9. 

'And  our  Will  and  Pleasure  is,  that  the  said  William  Archbishop  of 
Canterbury,  &c.,  by  virtue  of  the  authority  granted  by  these  pn  sents,  be,  and 
shall  be  known,  named  and  called  by  the  name,  Title,  or  Stile  of  Guardians  and 
Justices  of  our  said  Kingdom,  or  our  Lieutenants  in  the  same ;  and  that  all 
Writs,  Letters  Patent,  Commissions  and  other  instruments  or  writings  what- 
soever, which  should  or  ought  to  have  or  bear  Teste  by  or  under  ourselves, 
shall  bear  Teste  in  and  under  the  name  of  the  ist  for  the  time  being  and  the 
Stile  of  other  Guardians  and  Justices  of  our  said  Kingdom,  and  of  our  Lieutenants 
in  the  same,  in  the  form  following,  viz.  :  Witnesses,  William  Archbishop  of 
Canterbury  and  other  Guardians  and  Justices  of  the  Kingdom.  44  Com. 
Journals,  p.  40.  '11  Geo.  IV.  c.  23. 
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stamp  ^,  and  the  docoment  bo   stamped   was  attested  by  a 
confidential  servant  and  a  number  of  high  Officers  of  State. 

Again,  until  1862,  it  was  the  practice  that  all  commissions  in  case  of 
in  the  army  should  pass  under  the  royal  Sign  Manual.     The  ^m^J^ 
accumulation  of  commissions  awaiting  signature  had  reached  "^^"^* 
15,000.     An  Act  was  passed  to  enable  the  Queen,  by  Order 
in  Council,  to  &ee  herself  &om  the  duty  of  signing  such 
commissions.     It  was  argued  in  debate,  on  the  authority  of 
the  precedent  of  Mary's  reign,  and  of  the  commissions  to  the 
Lords  Justices  in  the  reigns  of  George  I  and  George  II,  that 
the  Queen  could  by  virtue  of  her  prerogative  depute  others 
to  sign  for  her ;  but  Sir  G.  C.  Lewis  pointed  out  that  com- 
missions had  always  passed  the  Sign  Manual,  that  this  practice 
had  been  recognised  by  various  Statutes,  including  that  of 
George  IV  just  referred  to,  and  that  it  could  not  safely  be 
abandoned  except  on  statutory  authority. 

Enough  has  been  said  to  show  the  limitations  which  law  Summary. 
and  custom  have  laid  upon  the  exercise  by  the  Crown  of  its 
executive  powers,  whether  those  powers  are  used  in  the  choice 
of  Ministers,  the  determination  of  policy,  or  the  doing  of  acts 
of  State. 

In  theory  the  Crown  chooses  its  Ministers;  in  practice 
they  are  chosen  for  it  by  the  electorate.  In  theory  the 
Crown  does  every  important  act  of  executive  government ;  in 
practice  every  such  act  must  be  done  in  conjunction  with  a 
Minister,  responsible  for  the  act  done  and  its  consequences, 
and  must  be  done  in  a  particular  way,  so  as  to  ensure  that 
responsibility. 

^  Stanhope,  ConveraationB  with  the  Duke  of  Wellington,  p.  257  : — 
'  The  King  was  rather  irritable  firom  the  effect  of  a  clause  which  Lord  Grey 
had  introduced  into  the  Bill  for  the  Stamp,  that  his  assent  should  be  spoken 
separately  to  each  paper  requiring  signature.  Keppel,  who  was  always  about 
him,  was  very  careful  as  to  the  due  observance  of  this  rule ;  once  or  twice, 
when  the  King  had  only  nodded,  instead  of  repeating  the  same  words,  Keppel 
reminded  the  Duke,  and  the  Duke  then  reminded  the  King.  His  Majesty 
said,  with  some  impatience,  **  Danm  it  I  what  can  It  signify  ? "  But  the  Duke 
answered,  "  Only,  Sir,  that  the  law  requires  it ;"  upon  which  he  complied.' 
>  Hansard  CLXV.  1483. 
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And  yet  although  the  discretionazy  exercise  of  its  legal 
powers  has  passed  out  of  the  hands  of  the  Crown,  though  it 
has  become  the  instrument  through  which  its  Ministers  give 
effect  to  the  policy  which  they  believe  to  be  approved  by  the 
country,  the  real  influence  of  the  holder  of  the  Crown  is  not* 
to  be  estimated  by  its  legal  or  its  actual  powers  as  the  executive 
of  the  State.  The  Kiug  or  Queen  for  the  time  being  is  not  a 
mere  piece  of  mechanism,  but  a  human  being,  careAilly  trained 
under  circumstances  which  afford  exceptional  chances  of 
learning  the  business  of  politics.  Nor  is  the  holder  of  the 
Crown  treated  or  regarded  as  a  mere  instrument :  it  is  evident 
that  on  matters  of  State,  and  especially  matters  which  con- 
cern the  relations  of  our  own  with  other  States,  he  receives 
full  information,  and  is  enabled  to  express  if  not  to  enforce  an 
opinion.  And  this  opinion  may,  in  the  course  of  a  long  reign, 
become  a  thing  of  great  weight  and  value.  It  is  impossible 
to  be  constantly  consulted  and  concerned  for  years  together  in 
matters  of  great  moment  without  acquiring  experience,  if  not 
wisdom.  Ministers  come  and  go,  and  the  policy  of  one  group 
of  Ministers  may  not  be  the  policy  of  the  next^  but  all 
Ministers  in  turn  must  explain  their  policy  to  the  holder  of 
the  Crown,  must  effect  it  through  his  instrumentality,  must 
leave  upon  his  mind  a  recollection  of  its  method  and  of  its 
results,  which  may  be  used  to  inform  and  influence  the  action 
of  their  successors.  It  is  true  that  a  King  of  this  country  can 
no  longer  exercise  at  his  pleasure  the  executive  powers  of  the 
State,  nor  has  he  a  free  choice  of  the  Ministers  who  are 
to  exercise  those  powers.  He  still  remains  the  instrument 
without  whose  intervention  his  Ministers  cannot  act;  he 
still  remains  an  adviser  who  may  be  possessed  of  more  than 
ordinary  experience,  whose  warnings  must  be  listened  to 
with  more  than  ordinary  courtesy. 


CHAPTER  11. 

THE   TITLE   TO  THE   CBOWN  AND   THE   RELATION   OP 

SOVEREIGN  AND   SUBJECT. 

§  1.     TAe  History  of  the  Title  to  the  Crown. 

The  title  to  the  Crown  of  this  country  has  been  a  very 
simple  matter  for  a  long  time  past,  owing  to  the  constitution 
of  a  Parliamentary  entail  by  the  Act  of  Settlement^  and  to 
the  fsiet  that  the  royal  line  has  never  failed  since  the  House 
of  Brunswick  succeeded  under  the  provisions  of  that  Act. 

Sut  inasmuch  as  disputed  titles  have  played  a  large  part  in 
our  history,  and  since  the  forms  of  the  coronation  recall  the 
k  elements  which  went  to  make  up  the  title  to  the  Crown,  it  is 

worth  while  to  review  the  history  of  the  matter. 

The  Saxon  King  was  the  elect  of  the  Witan,  but,  as  in 
many  other  cases  of  seemingly  free  choice,  the  Witan  were 
practically  bound  by  conventions  to  choose  from  within 
a  narrow  circle.  Outside  the  royal  family  they  did  not  go, 
till  conquest  put  constraint  upon  them,  and  Canute  was 
chosen  King.  But  within  the  royal  family  they  were  not 
limited  by  the  modem  rules  of  hereditary  succession.  Thus 
the  title  was  made  up  of  various  elements.  Birth  went  for 
something,  the  election  by  the  Witan  gave  the  royal  sanction 
to  a  claim  which  could  never  have  been  made  if  the  elected 
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Title  by  had  not  been  bom  in  the  royal  line ;  the  ceremony  of  corona- 
tion  backed  the  election  with  the  support  of  the  Church,  and 
the  oath  of  fidelity  Bwom  by  the  noblea  gave  substantial  force 
to  hereditary,  legal,  and  religious  claims.  From  the  time  that 
Canute's  line  failed  no  King  reigned  who  could  show  a  good 
hereditary  right  till  Henry  II.  Edward  the  Confessor  was 
the  eldest  surviving  son  of  Ethelred,  but  the  son  of  his  elder 
brother,  Edmund  Ironside,  was  still  living.  Harold's  con- 
nection •  with  the  house  of  Cerdic,  was  remote  if  not  im- 
aginary, and  here  again  Edgar,  the  grandson  of  Edmund, 
was  the  heir.  "William  I  claimed  partly  as  next  of  kin, 
which  was  absurd,  for  he  was  a  bastard:  partly  under  the 
recommendation  of  Edward  the  Confessor,  who  certainly  had 
established  no  right  to  the  regard  of  the  English  people.  But 
each  of  these  Kings  established  a  good  legal  title  in  election 
by  the  Witan,  a  title  which  was  good  enough  so  long  as  the 
holder  had  physical  force  at  his  command  to  maintain  it. 
The  first  four  Norman  Kings,  whatever  their  claims  may  have 
been  apart  from  election,  showed  the  utmost  respect  for  an 
election  by  that  body  which  corresponded  to  the  Witan,  the 
Commune  Concilium. 

Title  by  Gradually  the  notion  of  hereditary  right  grew  stronger. 

ance.  This  arose  in  part  because  the  feudal  land  law,  resting  on 

the  teriitorial  character  of  kingship,  assimilated  the  descent 
of  the  Crown  to  the  descent  of  an  estate  in  fee  simple. 
Hence  it  is  that  so  many  medieval  wars  and  dynastic  quarrels 
bear  so  strong  a  resemblance  to  litigation  of  that  tedious 
sort  in  which  pedigrees  are  in  question.  In  the  endeavour 
to  show  that  might  is  right  the  learning  and  arts  of  the 
conveyancer  are  called  into  play. 

Causes  And  the  rule  of  hereditary  succession  received  readier  ac- 

acceptance,  ceptance  in  the  more  settled  state  of  society.  The  fact  that 
the  Witan  or  Commune  Concilium  passed  over  the  infant 
children  of  a  deceased  King  in  favour  of  a  more  vigorous 
member  of  the  royal  house,  showed  that  besides  hereditary 
right,  popular  election,  and   religious  ceremonial,  a  strong 
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arm  was  needed  to  maintain  the  right  they  conferred.  The 
Buceession  of  Henry  III  and  Bichard  II,  eepecially  the  latter, 
who  had  uncles  living  of  full  age  and  experience  in  affairs, 
shows  that  society  so  fiir  recognises  legal  right  as  to  make  an 
invasion  of  that  legal  right  a  difficult  matter  for  an  aggressor. 

Meantime  the  legal  strength  of  the  title  of  our  earlier  Kings  Election. 
lay,  not  so  much  in  such  hereditary  right  as  they  might  be  able 
to  assert,  as  in  the  solemnity  of  election  and  coronation.  The 
election  by  Witan  or  Great  Council  of  the  realm  gave  the 
preliminary  right  to  demand  that  the  subsequent  stages  of  the 
ceremonial  which  perfected  the  title  should  be  gone  through. 

The  coronation,  which  gave  religious  sanction  to  the  title  by  Coronation, 
election,  contained  also  the  formal  compact  between  King  and 
people  that  the  King  should  govern  well,  and  that  the  people 
should  obey.  The  King's  promise  made  by  oath  or  charter,  or 
both,  was  to  keep  Church  and  People  in  peace,  to  forbid 
wrong  and  rapine  in  all  degrees  of  men,  and  to  do  justice  with 
mercy :  the  people  by  acclamation  and  the  great  men  by  oath 
promised  him  their  fealty  and  allegiance,  and  the  coronation 
gave  a  religious  sanction  to  the  title  of  the  new  King. 

That  these  ceremonials  were  no  mere  form  is  plain  from  the  The  inter- 
fact  that  there  was  a  real  interregnum  between  the  death  ^^ 
of  one  King  and  the  election  and  coronation  of  another ;  that 
until  the  new  King  was  crowned  the  King's  peace  was  in 
abeyance ;  the  maintenance  of  order  was  the  business  of  no 
one,  while  the  State  had  no  one  to  represent  it  for  the  pur-  Its  incon- 

A      /»       .        .1  venience. 

pose  of  enforcing  the  peace. 

As  the  conception  of  hereditary  right  strengthened,  the 
importance  of  the  election  and  coronation  dwindled,  and  the 
practical  inconvenience  of  the  interregnum  was  curtailed. 

The  reign  of  Edward  I  began  before  his  coronation.  He  How  ob- 
was  absent  in  Palestine  when  his  father  died.  Four  days  after 
his  lather's  death  the  Barons  swore  fealty  to  him  in  his 
absence,  and  three  days  later  the  royal  council  put  forth 
a  proclamation  in  his  name,  announcing  that  he  reigned  by 
hereditary  right  and  the  will  of  the  magnates,  and  that  he 
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I 
enjoined  the  peace.    The  formal  coronation  did  not  take  place 

for  nearly  two  years.    Edward  II  dated  his  reign  from  the 
day  after  his  &ther'B  death.     Edward  III  proclaimed  the 
peace  before  he  was  crowned. 
Deposi-  The  depositions  of  Edward  II  and  Richard  II  bring  Parlia- 

ParliamezL-  i^^i^t  into  the  place  occnpied  by  the  Witan  and  the  Commune 
tary  title.    Concilium.     The  popnlar  acclamation  necessarily  sinks  into 
a  mere  form  when  the  representatives  of  the  Commons  in 
Parliament  become  parties  to  the  choice  of  a  King.     The 
accession  of  Henry  IV  is  the  best  illustration  of  all  the  safe- 
Henry  IV.  guards  by  which  a  medieval  King  could  fence  about  his  title 
to  the  throne.     He  was  not  satisfied  with  his  election  by  the 
estates  of  the  realm,  with  the  resignation  by  Richard  II  of  the 
fealty  and  allegiance  of  his  barons,  and  the  transfer  of  that 
fealty  to  himself.    He  claimed  the  Crown  as  descended  from 
Henry  III,  reviving  thus  a  tradition  that  Edmund  Crouch- 
back,  the  second  son  of  Henry  III,  was  really  the  elder.     His 
title  thus  based  on  election,  on  feudal  recognition  by  the 
vassals  of  the  Crown,  on  alleged  hereditary  right,  was  fiirther 
confirmed  by  Parliament,  and  the  Crown  entailed  by  Statute 
on  him  and  the  heirs  of  his  body.     But  hereditary  right, 
supported  by  force,  broke  through  these  carefully  constructed 
defences. 
Edward IV.      Edward  IV  was  proclaimed  King  as  soon  as  he  had  success- 
fully asserted  his  title  by  force  and  arms.     His  right  to  be 
proclaimed  King  was  based  not  on  election  by  estates  of  the 
realm,  nor  upon  fealty  sworn  by  the  magnates,  nor  upon  the 
formalities  of  the  coronation.      It  was  a  mere  question  of 
pedigree.     Edward  IV_was  the  nearest  male  representative  of 
Title  by     the  eldest  surviving  line  of  Edward  III,  and  on  that  ground 
uice.  he  claimed  to  set  aside  not  only  the   proceedings,  regular 

otherwise  and  valid,  which  had  placed  Henry  VI  on  the 
throne,  but  the  Act  of  Parliament  which  had  entailed  the 
Crown  upon  the  line  of  Henry  IV. 

From  this  time  forth  our  history  illustrates  the  conflict 
between  two  views  of  kingship,  the  one  based  on  title  by 
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Parliamentary  choice,  the  other  on  title  by  inheritance.     The 
orms  of  election  give  way  to  rarliamentary  title. 


Henry  VII  claimed  the  Crown  by  hereditary  right,  bnwombina-;. 
gave  his  assent  to  a  Bill  which  settled  the  Crown  on  himse^  titles.     J^ 
and  the  heirs  of  his  body.     Henry  VIII  obtained  from  Parlia-  ^  ^7 
ment  a  power  to  dispose  of  the  Crown  by  will,  and  devised  it, 
failing  issue  of  Edward,  Mary  or  Elizabeth,  to  the  grand- 
children of  his  younger  sister  ^,  thus  disinheriting  his  elder 
sister  Margaret  and  her  issue.     But  when  James,  the  great-  y 
grandson  of  Margaret,  succeeded   to  Elizabeth  in  spite  of 
the  Parliamentary  entail  created  by  the  will  of  Henry  VIII, 
he   claimed  to  reign  by  hereditary  right,  and  Parliament,  «  J^c.  i. 
though  it  fortified  his  title  by  an  Act  of  Recognition,  recited 
in  the  Act  that  he  was  entitled  to  reign  by  descent. 

Title  by  descent,  and  title  by  choice  of  Parliament,  came  to  Theyrepre- 

BCllt*  two 

express  two  difierent  views  of  kingship.  But  the  force  of  views  of 
either  ground  of  claim  was  always  recognised.  The  King  who  ^^^  ^^' 
claimed  by  hereditary  right  fortified  his  title  by  an  Act  of 
Parliament.  The  King  who  rested  his  title  on  an  Act  of 
Parliament  recited  in  it  his  hereditary  claims.  The  theory  of 
hereditary  right  had  in  the  middle  ages  possessed  this  ad- 
vantage, that  it  dispensed  with  the  interregnum  which  had 
prevailed  when  the  title  of  the  new  King  depended  on  his 
election.  When  feudalism  broke  up,  and  the  feudal  bond 
ceased  to  furnish  the  ground  of  political  obligation,  heredi- 
tary right  supplied  the  want,  and  was  enhanced  with  divine 
sanction.  Throughout  the  seventeenth  century  it  was  main- 
tained by  the  opponents  of  popular  rights,  not  only  that 
the  throne  was  never  vacant  and  that  the  feudal  rules  of 
succession  at  once  indicated  an  heir,  but  that  the  heir  reigned 
by  divine  right,  and  that  resistance  to  his  rule  or  recognition 
of  any  other  title  was  not  merely  unlawful  but  sinful.  The 
official  representative  of  his  people  was  lost  sight  of  in  the 
ruler  chosen  by  God. 

The  two  theories  came  to  a  practical  issue  in  the  reign  The  issue 

in  1688. 
'  Bailey,  Soooession  to  the  English  Crown,  p.  135. 
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The  pro-     of  James  II.     James  II  left  his  kingdom  and  his  subjects  to 

c^ciurc  of 

1 688.  take  care  of  themselves :  during  his  short  reign  he  had  not 
merely  strained  his  indefinite  prerogative  in  order  to  do 
violence  to  the  spirit  of  the  constitution,  but  had  again  and 
again  broken  the  law  of  the  land.  The  Prince  of  Orange,  on 
arriving  in  London,  summoned  the  Peers,  as  many  of  the 
members  of  the  Parliament  of  Charles  II  as  were  in  town, 
and  some  of  the  citizens.  By  their  advice  he  issued  letters  to 
the  same  effect  as  writs  to  the  Lords  Spiritual  and  Temporal, 
and  to  certain  officers  in  counties  and  boroughs  for  the  sum- 
mons of  a  convention.  The  estates  of  the  realm  were  thus 
brought  together  to  settle  the  affairs  of  the  nation.  The 
convention  was  a  Parliament  in  every  respect  except  the 
form  of  summons,  and  consisted  of  all  the  persons  who  would 
have  been  summoned  to  a  regular  Parliament.  The  want  of 
formality  in  the  summons  arose  from  the  fact  that  the  King 
had  fled,  and  the  first  business  of  the  convention  was  to 
supply  the  place  of  an  ofiScial,  whose  existence  was  necessary, 
not  only  for  the  conduct  of  the  business  of  government,  but 
for  the  legal  summons  of  Parliament. 
Difficulties  The  Upholders  of  the  divine  hereditary  right  were  placed  in 
stunrt  *  difl[iculty.  To  invite  James  to  return  without  conditions  was 
party.         impossible,  but  to  negotiate  with  a  divinely  appointed  ruler  was 

Di  vine 

light.  contrary  to  the  principles  of  their  political  feith.  "What  was  to 
happen  if  King  and  subjects  could  not  come  to  terms  ?  Either 
the  subjects  must  resist  the  King's  return,  or  they  must  receive 
him  back  on  his  own  terms.  Still  less  logical  was  the  middle 
course  proposed,  of  appointing  a  Regent  to  act  on  behalf  of 
James,  assuming  that  his  unfortunate  malady  of  misgovem- 
ment  reduced  him  to  the  position  of  an  infant  or  lunatic,  and 
that  his  rights  remained  to  him,  though  they  must  be  exercised 
by  a  representative.  If  the  people  could  judge  when  the  King's 
conduct  justified  his  supersession  they  might  as  well  assign 
the  government  to  a  new  King  at  once,  instead  of  to  a  Regent. 
There  was  also  the  practical  difficulty,  that  a  King  de  facto 
would  coexist  with  a  ELing  de  jure^  neither  of  whom  would 
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acknowledge  the  rights  of  the  other,  while  the  Ministers 
would,  in  a  sense,  have  to  acknowledge  both. 

On  the  other  side  it  was  said  that  the  relation  of  King  and  Practical 
subjects  had  always  been  one  of  mutual  obligations,  that  ^^,^^^ 
Kings  had  before  now  been  deposed  for  misgovemment,  and 
that  James  had  not  only  committed  divers  acts  of  misgovem- 
ment and  illegality,  but  had  deserted  his  people  and  taken 
refuge  with  a  foreign  power. 

gpmmon  ^senseJriumpheAaliJcg^  Ove;r  ^^ejj^ij^^i jyg^d  t^^^      The     '^\ 
calRy!     James  II  was  alleged  in  the  Declaration  of  Rights  to  ^^^  *P' 
Save*  abdicated' :  it  was  left  open  to  the  one  side  or  the  other  Rig^t»- 
to  interpret  this  as  a  voluntary  or  an  involuntary  retirement 
from  the  throne.     More  important  were  the  next  words,  *  the 
throne  being  thereby  vacant.'     It  was  thus  declared  by  the 
assembly  of  the  estates  of  tTie  realm  that  the  throne,  unlike  a 
piece  of  real  property,  might  be  without  an  owner,  that  its 
occupant   was   not  necessarily   designated   by   the   rules   of 
succession  to  an  estate  in  land,  that  the  King  might  die  in  the 
sense  that  royalty  might  for  the  moment  fall  into  abeyance :  ii 

and  that  this  might  happen  not  through  some  catastrophe,  i 

which  extinguished  the  royal  line  by  the  death  of  all  its  1 

representatives,  but  by  the  misconduct  of  a  King,  who  having  \ 

occupied  the  throne  with  an  unimpeachable  title  had  been  v 

adjudged  by  his  people  to  be  unfit  to  reign.  ^"''^ 

When  therefore  it  is  said,  as  it  often  is  said,  that  the  preroga-  a  re- 
tive  of  the  Crown  was  very  greatly  affected  by  what  happened  "f^^nc'/^ut 
in  1 688  and  1689,  it  is  well  to  bear  in  mind  that  the  changes  rules, 
which  then  took  place  were  either  declarations  of  principle,  or 
changes  of  practice,  and  that  of  actual  legal  limitation  there 
was  but  little.     Parliament  had  settled  the  succession  to  the 
Crown  before,  and  it  settled  the  succession  again,  only  since 
4he  last  occasion  of  a  Parliamentary  settlement  the  theory  of 
divine  right  had  arisen  to  enhance  the  hereditary  claim,  and 
the  conception  of  a  royal  prerogative  superior  to  all  the  rules  of 
law  had  survived  the  catastrophe  of  the  Rebellion. 

To  this  the  action  of  the  convention  was  a  final  answer^ 


J- 

"1 
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The  Settle-  and  an  assertion  that  the  nation  could  depose  a  Kinff  for 

ment  of  ,  .  *  o 

1689.         misgovemment,  could  give  the  Crown  to  another^  and  could 
determine  the  course  of  succession,  and  forther,  that  the  Crown 
Feb.  1689.  could  be  given  upon  conditions.   The  Declaration  of  Bights  de- 
clared that  James  had  abdicated,  that  the  throne  was  vacant.  As 
James  did  not  admit  this,  he  must  be  regarded  as  having  been 
deposed.     The  Crown  was  then  offered  to  William  and  Maiy, 
during  their  lives  and  the  life  of  the  survivor,  providing  that 
the  sole  and  full  exercise  of  the  royal  power  should  be  only  iu 
and  executed  by  the  said  Prince  of  Orange,  in  the  names  of 
Oct.  1689.  the  said  Prince  and  Princess,  during  their  joint  lives.      By 
the  Bill  of  Bights  the  limitations  after  the  death  of  the  sur- 
vivor were  to  the  heirs  of  the  body  of  Mary,  fidling  them  to 
the  heirs  of  the  body  of  Anne,  and  failing  them  to  the  heirs  of 
The  Settle-  the  body  of  William.     Such  was  the  Settlement  of  1689,  but 
i;oo.         ii^  the  year  1700  a  further  limitation   of  the  Crown  had 
become  necessary.     For  Mary  had  died,  and  William  was 
dying,  and  Anne  had  survived  her  numerous  offspring,  and 
had  reached  a  childless  middle  age.     It  became  necessary 
then  to  look  for  a  Protestant,  of  kin  to  the  royal  line,  who 
could  be  brought  into  the  succession,  and  the  nearest  so 
qualified   was    Sophia,  widow   of  the   Elector  of   Hanover, 
daughter  of  Elizabeth^  Queen  of  Bohemia,  the  daughter  of 
James   I.      The   Crown,   then,   failing  heirs  of  Anne   and 
William,  w^as  settled  on  the  heirs  of  the  body  of  Sophia,  and 
under  this  Parliamentary  Settlement  the  Crown  is  now  held. 
Conditions  |    But  the  riffht  to   the  Crown   under  this  Settlement  is 
Settlementftubj^ect  to  conditions,  for: — 

I  Will.  &  ^i)  Every  person  who  is  or  shall  be  reconciled  to  the 

c.  3. 8.  9.  "'^TJhurch  of  Bome,  or  shall  hold  communion  with  the 

Securitiea  Church  of  Bome,  or  shall  profess  the  Popish  Beligion, 

^IJ^n  or  shall  marry  a  Papist^,  shall  be  subject  to  the  follow- 

kfng.''^'''  ing  disabilities :— 

^  Mftcanlfty,  Hist.  c.  15,  comments  on  the  vagueness  of  this  provision.  Tlie 
Sovereign  is  subject  to  certain  tests ;  no  test  is  prescribed  by  which  to  ascer- 
tain the  religious  denomination  of  the  person  whom  the  Sovereign  may  marry. 
The  words  which  follow  as  to  the  people  being  absolved  from  their  allegiance 
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Exclusion  from  and  perpetual  incapacity  to  inherit   ^ 
the  Crown  and  government  of  the  realm,  of  Ireland, 
of  the  dominions  of  the  same,  or  any  part  of  them : 
and  a  like  incapacity  for  exercising  any  regal  power, 
authority,  or  jurisdiction  in  the  same : 

The  people  are  absolved  from  their  allegiance  in 
such  a  case :  the  Crown  goes  to  the  next  in  succession 
being  Protestant,  as  if  the  person  who  incurred  the 
disability  was  dead. 

(2)  Every  King  or  Queen  succeeding  to  the  throne  by  '  Will.  & 

*^^^  3f  ftry  st.  2. 

#^^rtue  of  the  Act  of  Settlement  is  to  make  declaration  c.  a.  b.  10. 
against  transubstantiation   at   the   first   day   of  the 
meeting  of  the  first  Parliament,  or  at  the  Coronation. 

(3)  Every  King  or  Queen   shall  have  the  Coronation  la  &  13 
*"*Gath  administered  at  his  or  her  Coronation,  according  c.  a.  g.  2. 

to  the  provisions  of  i  Will.  &  Mary,  c.  6. 

(4)  Every  person  who  shall  come  into  possession  of  the  Ibid.  b.  3. 
'•^'tJrown  shall  join  in  communion  with  the  Church  of 

England. 

The  Act  of  Union  with  Scotland  in  1707  provided  that  the  The  Union 
succession  to  the  Crown  of  Great  Britain  should  be  the  same  land, 
as  the  succession  provided  for  the  Crown  of  England  by  the 
Act  of  Settlement^  and  a  similar  provision  was  inserted  in  the 
Act  of  Union  with  Ireland  in  1800. 

The  title  to  the  Crown  of  the  United  Kingdom  of  Great  With 
Britain  and  Ireland  is  vested  by  statute  in  the  heirs  of  the 
body  of  Princess  Sophia,  who  is  the  stock  of  descent,  whose 
lineal  heir  must  be  sought  on  each  occasion  of  the  demise  of 
the  Crown  ^. 

hAve  the  same  vague  character ;  bat  this  must  needs  be  in  attempting  to  make 
Btatntoiy  proyision  for  a  reyolntion. 

^  Mr.  Bailey  points  out  (Saocession  to  the  English  Crown,  p.  253),  in  illns- 
tzation  of  this,  that  the  heir  to  the  throne  might  not  be  the  same  person  as 
the  heir  to  the  private  estates  of  the  last  king.  A  king  dies,  leaving  a  son  (A) 
and  a  daughter  (X)  by  a  first  wife,  and  a  son  (H)  by  a  second  wife.  A  suc- 
ceeds, and  dies  childless.  X  would  succeed  to  his  private  estates  under  the 
Inheritance  Act,  3  &  4  Will.  IV.  c.  106.  s.  9,  but  H  would  succeed  to  the 
Crown,  as  the  eldest  lineal  male  descendant  of  the  Electress  Sophia. 
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§  2.     Modern  Form9. 
The  The  forms  which  took  place  on  the  acpession  and  coronation 

ftCCCSSIOQ 

of  the         of  the  Queen  are  worth  noticing,  as  illustrating  some  state- 
Queen,        ments  which  have  gone  before, 

William  IV  died  on  the  aoth  June,  1837,  in  the  early 
morning,  and  before  midday  the  Lords  of  the  Privy  Council 
and  others  ^  assembled  at  Kensington  Palace  to  proclaim  the 
Queen,  which  was  done  in  the  following  form  : — 

The  Pro-  '  Whereas  it  has  pleased  Almighty  Qod  to  call  to  his  mercy  our 
late  Sovereign  Lord  King  William  IV  of  blessed  and  glorious 
memory,  by  whose  decease  the  Imperial  Crown  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  is  solely  and  rightfully 
come  to  the  High  and  Mighty  Princess  Alexandrina  Victoria, 
saving  the  rights  of  any  issue  of  his  late  Majesty  King  William  IV 
which  may  be  borne  of  his  late  Majesty's  Consort.  We  therefore, 
the  Lords  Spiritual  and  Temporal  of  this  realm,  being  here  assisted 
with  these  of  his  late  Majesty's  Privy  Council,  with  numbers  of 
others  principal  gentlemen  of  quality,  with  the  Lord  Mayor, 
Aldermen,  and  Citizens  of  London,  do  now  hereby  with  one  voice  and 
consent  of  tongue  and  heart  publish  and  proclaim  that  the  High 
and  Mighty  Princess  Alexandrina  Victoria  is  now  by  the  death  of 
our  late  Sovereign  of  happy  memory  become  our  only  lawful  and 
rightful  Liege  Lady  Victoria,  by  the  Grace  of  God  Queen  of  the 
United  Kingdoms  of  Great  Britain  and  Ireland,  Defender  of  the 
Faith,  saving  as  aforesaid.  To  whom,  saving  as  aforesaid,  we  do 
acknowledge  all  faith  and  constant  obedience  with  all  hearty  and 
humble  affection,  beseeching  God,  by  whom  Kings  and  Queens  do 
reign,  to  bless  the  Royal  Princess  Victoria  with  long  and  happy 
years  to  reign  over  us.' 

It  should  be  noticed  that  the  Queen  was  proclaimed,  not 
by  the  Privy  Council  but  by  the  Lords  Spiritual  and  Tem- 
poral, and  others.  This  body  is  something  more  than  the 
Privy  Council.      It  represents  a  more   ancient  assemblage, 

^  The  Lord  Mayor  of  London  is  summoned  to  the  meeting  at  which  a  new 
Sovereign  is  proclaimed,  but  retires  immediately  after.  He  has  no  rights  as 
a  Privy  Councillor  (Greville  Memoirs,  iv.  79-82).  But  I  doubt  if  Greville 
took  note  of  the  differences  in  character,  as  apparent  from  the  Proclamation, 
between  the  meeting  at  which  the  Queen  was  proclaimed  and  the  meeting  of 
the  Privy  Council  held  immediately  after.  See  the  London  Gazette  for  June 
29,  1837,  where  the  names  of  those  present  are  set  out. 
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the  Witan  or  Commune  Concilium  meeting  to  choose  and  pro- 
claim the  new  King^ 

The  Queen  then  entered  the  room,  addressed  the  Council,  Eequire- 
and  took  and  subscribed  the  oath  for  the  security  of  the  form. 
Church  of  Scotland,  as  required  by  the  Act  of  Union;'  The 
late  King's  Privy  Council  were  then  sworn  2,  and  the  Queen 
issued  a  proclamation  continuing  in  their  offices  all  who,  on 
the  death  of  William  IV,  were  *  duly  and  lawfully  possessed 
of  or  fully  invested  in  any  office,  place,  or  employment,  civil 
or  military,'  within  the  dominions  of  the  Crown.  On  the 
20th  November  the  Queen  made  the  declaration  against 
transubstantiation  in  the  presence  of  both  Houses,  as  re- 
quired by  the  Bill  of  Eighta 

The  coronation  of  the  Queen  did  not  take  place  for  more  The  Com- 
than  a  year.  The  ceremonial  illustrates  some  features  of  the 
ancient  practice  in  a  curious  way^  The  first  portion  of  the 
ceremony  after  the  Queen's  entrance  was  the  Recognition. 
The  Archbishop,  accompanied  by  the  great  hereditary  officers 
of  State,  turning  in  succession  to  the  four  points  of  the  com- 
pass, addresses  the  assemblage  in  these  words  : — 

*  Sirs,  I  here  present  unto  you  Queen  Victoria,  the  undoubted  The  Recog- 
Queen  of  this  realm:  Wherefore  all  you  who  are  come  this  day 

to  do  your  Homage,  are  you  willing  to  do  the  same  V 

The  people  *  signify  their  willingness  and  joy  by  loud  and 
repeated  acclamations^  all  with  one  voice  crying  out,  "  God 
save  Queen  Victoria  "  *.' 

After  some  fiirther  ceremonials  comes  the  Coronation  Oath,  The  Oath, 
administered  by  the  Archbishop. 

*  Will  you  solemnly  promise  and  swear  to  govern  the  people  of 
this  United  Kingdom  of  Great  Britain  and  Ireland,  and  the 
Dominions  thereto  belonging,  according  to  the  Statutes  in  Far- 

^  Hansard,  zzxix.  13.  '  Greville  Memoin,  iii.  407. 

'  Fonn  and  order  of  the  Qaeen's  Coronation.  See  reprint  of  the  service  in 
Sir  B.  Phillimore'8  Ecolesiaatical  Law,  p.  1054. 

*  The  people  are  for  this  purpose  represented  by  the  boys  of  Westminster 
School,  who  rehearse  beforehand  the  part  played  by  the  crowd  at  a  medieval 
coronation. 

VOL.  IT.  P 
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liament  agreed  on,  and  the  respective  laws  and  customs  of  the 
same) 

'  I  solemnly  promise  so  to  do. 

*  Will  you  to  your  power  cause  Law  and  Justice,  in  mercy,  to  be 
executed  in  all  your  judgments  ? 

'  I  will. 
As  to  IriBh  *  "Will  you,  to  the  utmost  of  your  power,  maintain  the  Laws  of 
God,  the  true  profession  of  the  Gospel,  and  the  Protestant  reformed 
religion  established  by  law  ?  And  will  you  maintain  and  preserve 
inviolably  the  Settlement  of  the  United  Church  of  England  and 
Ireland,  and  the  doctrine,  worship,  discipline  and  government 
thereof,  as  by  the  Law  established  within  England  and  Ireland 
and  the  Territories  thereunto  belonging*!  And  will  you  preserve 
unto  the  Bishops  and  Clergy  of  England  and  Ireland,  and  to  the 
Churches  there  committed  to  their  charge,  all  such  rights  and  pri- 
vileges, as  by  Law  do,  or  shall  appertain  to  them,  or  any  of  them) 

*  All  this  I  promise  to  do/ 

The  The  Anointing  follows,  and,  lastly,  the  Homage  of  the 

Anointinff 

and  Horn-   Peers,  which,  in  the  case  of  a  spiritual  peer,  runs :  *  I 

*^®'  will  be  faithfiil  and  true,  and  Faith  and  Truth  will  bear,  unto 

our  Sovereign  Lady,  and  your  Heirs,  Kings  or  Queens  of  the 
United  Kingdom  of  Great  Britain  and  Ireland.  And  I  will 
do,  and  truly  acknowledge,  the  Service  of  the  Lands  which 
I  claim  to  hold  of  you,  as  in  right  of  the  Church.  So  help 
jne  God.' 

And  in  the  case  of  a  temporal  peer  runs : — '  I  ■  do 
become  your  Liegeman  of  Life  and  Limb,  and  of  earthly 
worship,  and  Faith  and  Truth  I  will  bear  unto  you  to  live 
and  die  against  all  manner  of  Folks.     Sp  help  me  God.' 

The  four  portions  of  the  ceremonial  to  which  I  have  called 
attention  seem  each  to  possess  a  special  historical  interest. 
The  Recognition  represents  the  great  officers  of  the  Witan 
or  Council  presenting  the  Sovereign  of  their  choice  to  the 
assembled  people,  who  are  asked  to  record  the  national 
approval  of  the  chosen  King. 

^  The  disestablishment  of  the  Irish  Church  by  33  &  33  Yict.  c.  42,  involves 
the  omission  of  this  clause  and  the  substitution  of  the  words  '  this  realm ' 
for  '  England  and  Ireland '  in  the  clause  next  ensuing. 
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The  Coronation  Oath  indicates  the  contractual  character  of 
English  Sovereignty,  a  character  which  was  common  as  well 
to  the  official  chief  of  Saxon  times  as  to  the  territorial  lord  of 
feudalism.  The  form  survived  the  high  prerogative  days  of  S"'^^^*l 
the  Tudors  and  Stuarts  and  the  theory  of  Divine  Right.  The  reqmre- 
form  of  the  oath  was  settled  immediately  after  the  Revo- 
lution ^.  Its  substance — to  keep  the  Church  and  all  Christian 
people  in  peace — to  restrain  rapine  and  wrong — to  temper 
justice  with  mercy — ^is  as  old  as  Egbert  ^. 

The  Anointing  is  that  which  would  have  seemed  to  confer 
upon  royalty  its  sacred  character,  and  to  give  the  sanction  of 
the  Church  to  the  choice  of  the  people. 

The  Homage  of  the  Peers  represents  the  taking  of  the  oath 
of  fidelity  by  the  Ministri  of  Saxon  times,  later  by  the  great 
vassals  of  the  Crown,  which  gave  practical  security  to  the  new 
reign. 

The  counterpart  to  the  Coronation  Oath  is  the  Oath  of 
Allegiance,  which  represents  the  undertaking  of  the  subject 
to  be  loyal  in  return  for  the  promise  of  the  Sovereign  to 
govern  well ;  but  of  this  presently, 

§  3.     Allegiance^ 

We  may  now  pass  to  the  relation  of  Sovereign  and  Subject.  The 
The  subject  owes  allegiance  to  the  Sovereign,  as  the  Sovereign  Allegiance. 
owes  good  government  to  the  subject.      Thft  govprg'gn  ip  ^ 
required  to  promise  this  in  the  Coronation  Oath,  but  the  subject  I  * 
is  not,  except  for  certain  purposes,  required  to  take  the  Oath 
of  Allegiance. 

The  form  of  this  is  now  settled  by  31  and  ^2,  Vict.  c.  72 : 
an  affirmation  to  the  same  effect  may  be  made  under  the  Oaths 
Act,  1888^.  But  allegiance  is  due  whether  oath  or  declara- 
tion of  allegiance  has  or  has  not  been  taken  or  made  :  and  it  is 
due  from  resident  aliens,  as  well  as  from  citizens ;  in  the  first 
it  is  locals  in  the  second  it  is  natural  allegiance.     It  was  once, 

*  William  and  Mary,  »t/i,  c.  6.        •  Stubbs'  Select  Charters,  p.  63. 

*  51  and  52  Vict.  c.  46. 

P  a 
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no  donbt,  a  personal  tie,  binding  two  individuals  by  mntual 
assurances  of  fidelity  and  protection ;  it  is  now  a  test  of  citizen- 
ship, a  mode  of  ascertaining  to  what  country  a  man  belongs. 
Nature  of       Allegiance  or  liege  homage  differs  from  homage  and  from 

Allegiance.  .  . 

fealty.     TValty  is  the  simple  undertaking  to  be  faithful,  an 


undertaking  fortified  by  an  oath.     Hpmageis  the  undertaking 

to  be  faithful  in  respect  of  land,  binding  the  vassal  to  the  lord 

of  whom  he  holds  lands.    Allegiance  is  the  duty,  which  every 

man  owed,  to  be  fedthful  to  the  head  of  the  nation,  land  or  no 

J  land.  ^Bgt^s  the  King  was  supreme  landowner  and  judge, 

I  the  ideas  of  homage  and  lealty  were  merged  in  allegiance. 

The  territonaT  character  of  T^lSaT  sovereignty  made  a  man's 

allegiance  depend,  not  on  his  own  parentage,  but  on  the  place 

of  his  birth.     A  Frenchman,  bom  in  the  dominions  of  the 

Teat  of       Crown,  could  not  escape  the  liabilities,  nor  could  a  man  bora 

nationality. 

of  English  parents  abroad  acquire  the  rights,  of  an  English 
citizen.     Nemo  potest  exuere  patriam. 

But  a  man  may  be  a  citizen  of  two  countries  if  both 
are  in  allegiance  to  the  same  King.  Calvin's'^  case  de- 
cided that  Scotchmen  bom  after  James  I  succeeded  to  the 
English  Crown  were  bom  in  the  allegiance  of  the  King  of 
England,  and  were  consequently  citizens  of  England  as  well 
as  Scotland,  and  in  like  manner  the  English  jaost  nati  were 
citizens  of  Scotland,  as  well  as  England.     But  if  the  Crowns 

^i2,^?y.ered^ch,pjijflu^^  original  allegiance. 

Hanoverians  bom  while  William  IV  was  king  of  Hanover 

were  citizens  of  the  United  Kingdom,  but  they  became  aliens 

upon  the  succession  of  Queen  Victoria  *. 

Change  of       The  Common  Law  rule  on  the  subject  is  clear.    A  person 

y         bom  in  the  dominions  of  the  Queen  is  a  natural  bom  British 

■;^         subject ;   a  person  bom  beyond  the   limits   of  the   Queen's 

I. ,  y  -V       di^^nions  is  an  alien.      A  man  might  be  made  a  citizen 
f  /  J^  by  statute,  or  a  denizen  by  prerogative,  but  the  Act  of  Settle- 

ment  forbad  such  a  pei'son  from  holding  office  or  a  place  in 
the   Privy  Council  or  either  House   of  Parliament,  or  re- 

*  St.  Tr.  559  (e).  «  Stepney  Election  Petition,  i;  Q.  B.  D.  54. 
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ceiving  lands  from  the  Crown.     But  statute  has  engrailed         *'  % 
on  these  roles  the  following  exceptions. 

1.  Persons  bom  abroad  whose  fathers  or  grandfiEithers  were 
natural  bom  British  subjects  are  themselves,  to  all  intents, 
constructions  and  purposes,  natural  bom  British  subjects. 
This  is  enacted  by  13  Geo.  Ill,  c.  21. 

But  this  statutory  exemption  is  construed  strictly.    If  a  Natural- 
natural  bom  British  subject  settles  in  France,  his  son  and  his  ^  ^^ 
grandson  (assuming  the  fitmily  to  continue   to  reside    in 
France)  are  natural  bom  British  subjects.     But  his  great- 
grandson  is  an  alien  ^. 

2.  An  alien  may  obtain  a  certificate  of  naturalisation  under 
the  Naturalisation  Act,  1870,  after  five  years'  residence  in 
England,  and  may  then  acquire  all  the  political  and  other 
rights  and  obligations  of  a  natural  bom  British  subject  ^. 

3.  K  the  person  who  has  obtained  such  a  certificate  of 
naturalisation  be  the  father  or  widowed  mother  of  a  child, 
who  at  the  date  of  the  certificate  is  an  infant,  and  who 
becomes  resident  with  the  father  or  mother  in  the  United 
Kingdom,  such  a  child  becomes  a  naturalised  British  subject  \ 

But  here  again  the  statutory  exemption  must  be  construed 
strictly.  The  child  of  a  naturalised  alien,  if  of  full  age  at  the 
date  of  the  naturalisation,  is  unaffected  by  it.  If  bom  abroad 
afier  the  naturalisation  he  would  seem  not  to  come  under  the 
provisions  of  13  Geo.  Ill,  c.  21  K  In  fact  the  child  of  a 
naturalised  British  subject  is  only  a  British  subject  if  (i)  he 
is  bom  in  the  Queen's  dominions,  or  (2)  he  be  an  infant  at 
the  date  of  his  parents'  naturalisation  and  become  a  resident  in  ; 

the  United  Kingdom  after  it. 

4.  A  foreigner  born  in  the  United  Kingdom  may  under  Alienage. 
the  Naturalisation  Act  make  a  declaration  of  alienage  and 

so  divest  himself  of  the  allegiance  which  the  locality  of  his 
birth  imposed  upon   him.      And  a  British   subject  of  the         ; 

^  De  Geer  ▼.  Stone,  aa  Ch.  Div.  a43.  \ 

'  NataTaliflatioii  Act,  1870,  33  A;  34  Yict.  0.  14,  Bee.  7.         *  Ibid.  88.  10.  4.  ^* 

*  In  re  Booigeoise,  41  Ch.  Diy.  31a  V 
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Queen  may  do  what  is  equivalent  to  a  declaration  of  alienage, 
and  divest  himself  of  his  British  nationality  by  becoming  a 
naturalised  citizen  of  a  foreign  state. 

5*  An  Act  of  Parliament  can  do  anything,  and  a  foreigner 

may  be  naturalised  by  statute,  so  as  to  make  his  children 

under  all  circumstances  citizens  of  this  country  ^. 

TJsabilities      The  disabilities  of  aliens  have  been  greatly  diminished  by 

:  the  Naturalisation  Act,  1 870.    Formerly  they  could  not  acquire 


i 


laDds ;  now  an  alien  is  under  no  disabilities,  proprietary  or 
contractual,  save  that  he  cannot  own  the  whole  or  any  part 


\  of  a  British  ship.    But  he  enjoys  no  political  privileges.     He 

cannot  vote  at  any  parliamentary  or  municipal  election,  nor 
is  he  qualified  to  hold  any  office  ^. 

Allegiance  may  be  natural  or  local.  One  who  is  a  natural 
bom  subject  of  the  Crown,  whether  at  Common  Law  or  by 
statute,  owes  allegiance  to  the  Crown  wheresoever  he  may  be. 
Local  allegiance  is  due  &om  an  alien  resident  in  the  Queen's 
dominions,  during  the  period  of  his  residence.  During  such 
period  he  is  bound  to  observe  those  rules  of  conduct  which  the 
State  enjoins  for  the  maintenance  of  order,  and  to  respect  the 
institutions  under  which  he  is  living  for  the  time  by  refrain- 
ing from  any  such  attempt  to  change  them  by  violence  as  the 
law  considers  to  be  treason. 


\ 

I 

i 


*"*^  §  4.    Treason. 

Connection      The  law  relating   to  treason  is  connected  with  the  law 
and  relating  to  allegiance  in  two  ways.     Treason  committed  by 

a  egianoe.  ^  person  in  allegiance,  wheresoever  he  may  be,  is  triable  in  the 
English  Courts,  whensoever  the  offender  can  be  brought  within 
their  jurisdiction.  The  liability  to  be  dealt  with  for  treason- 
able practices  by  the  Courts  of  this  country  adheres  to  the 
British  subject,  and  is  personal,  not  local.  Only  in  the 
cases  of  murder  and  manslaughter  and   that  by  a  recent 

^  Co.  Litt.  129  a.    See  post,  p.  135. 

'  The  Crown  can  confer  a  ^ua«t-naturalization  by  letters  patent.      The 
\      person  so  privileged  is  called  a  denizen.    Blackstone,  Comm.  i.  374.    He  is, 
since  1870,  in  no  better  position  practically  than  an  alien. 


-  .'»■ 
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Statute  ^  can  an  Englishman  who  commits  a  crime  abroad  be 
tried  for  it  in  England :  an  Englishman  who,  when  resident 
abroad,  did  acts  amounting  to  treason,  misprision,  or  conceal- 
ment of  treason,  could  \>e  tried  by  the  Courts  of  this  country, 
if  at  any  time  he  Tentured  within  their  jurisdiction  ^. 

And,  again,  treason,  Uke  allegiance,  originally  depended  upon 
the  personal  character  of  the  feudal  relations.     Treason  was  an 
offence  against  the  person,  the  representatives,  or  the  personal 
rights  of  the  King :  it  was  a  breach  of  the  feudal  relation.  Definition 
a  betrayal  in  one  form  or  other  of  a  lord.     The  vague  character  ^  *^®*»<*^ 
of  the  early  law  on  this  subject  led  to  a  request   by  the 
Commons  in  1352  that  the  King  would  legislate  on  the 
subject  of  treason,  and  the  answer  to  their  request  was  the 
statute  OD  which  the  law  of  treason  is  still  founded^.      It   C^^/ 
names  seven  distinct  offences.  ^      ^  .  ^ 

I   j^  Compassing  or  imagining  the  King's  death,  the  Queen's,     '^        ^"^^ 

lor  that  of  the  heir  of  the  throne. 

■    2.  Levying  war  against  the  King. 
I   3.  Adhering  to  the  King's  enemies. 

4.  Violating  the  King's  wife,  the  wife  of  his  eldest  son,  or 
his  eldest  daughter,  being  unmarried. 

5.  Counterfeiting  the  Great  Seal,  the  Privy  Seal,  or  coin. 

6.  Issuing  false  money. 

7.  Killing  the  Chancellor,  Treasurer,  King's  Justices  of 
either  bench,  or  of  assize,  in  the  discharge  of  his  office. 

It  is  impossible  not  to  notice  the  personal  character  of  all 
these  offences.  The  King  and  not  the  Crown  in  Parliament, 
or  the  State  as  embodied  in  the  existing  constitution,  is  the 
object  which  the  statute  designs  to  protect.  The  King's 
person  ;  the  King's  sovereignty ;  the  King's  family  relations ; 
the  itidicia  of  the  royal  will  in  administration,  the  seals ;  the 

^  34  &  25  Vict.  c.  100, 8.  9. 

'  The  Act  35  Henry  YIII,  s.  a,  Trhich  lays  down  this  rule,  is  declaratory,  and 
passed  to  allay  doubts.  *  Misprision '  means  failure  to  give  information  within 
a  reasonable  time. 

'  25  Edward  III,  stat.  5. 
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the  capacity  for  his  office  by  reason  of  his  insanity.  The 
King  may  prove  that  he  does  not  possess  the  capacity  for  his 
office  from  neglect  of  or  contempt  for  the  conditions  under 
which  it  most  be  held. 

In  the  first  three  cases  the  question  arises  of  the  constitution 

in  one  form  or  another  of  a  Regency ;  in  all  four,  difficulties 

t  may  arise  which  are  essentially  similar  in  character. 

(a)Ab8ence.     The  absence  of  the  King,  until  recent  times,  was  met  by  the 

ippointment  of  one  or  more  persons  to  tiansact  the  formal 

business  of  government  in  his  absence.     Until  the  office  of 

iw  Justiciar  fell  into  disuse  in  the  reign  of  Henry  III  it  had 

;en  customary  that  the  Justiciar  should  discharge  the  duties 

of  royalty  during  the  absence  of  the  King. 

Represen- /    From  this  time  it  seems  to  have  been  most  usual  to  appoint 

King  in      custodes  regnjy  or  locum  tenentes,  the  first  instance  of  such  an 

abaence.     appomtment  being  in  the  thirty -seventh  year  of  Henry  III, 

when  the  Queen  and  the  Earl  of  Cornwall  were  made  guardians 

of  the  realm  during  the  King's  absence  in  Gascony^.     For 

the  absence  of  Edward  I  at  the  time  of  his  father's  death 

special  arrangements  appear  to  have  been  made^  and  a  small 

council  of  Regency  settled  upon  a  year  beforehand,  but  the 

arrangements  were  confirmed  by  a  council  of  the  magnates 

held  shortly  after  the  commencement  of  the  reign  \ 

j^        The  appointment  of  Lord  Justices  undei:Jihfi.,.ISBeaiL.S£aI 

began  with  the  absence  of  William  III  after  the  death  of 

Mary,  who,  during  her  short  reign,  had  been  given  power  by 

statute  to  exercise  royal  prerogative  whenever  William  was  out 

Post,  p.  79.  of  England.    The  last  instances  of  the  appointment  of  Regents 

were  in  17 16,  when  the  Prince  of  Wales  was  made  Guardian 

and  Lieutenant  of  the  Kingdom,  and  in  j  y^z,  when  Queen 

Caroline   occupied  the   same  position.     On  other  occasions 

^  Stubbs,  Const.  Hist.  ii.  67.  For  a  list  of  such  appointments  see  Report  of 
Committee  appointed  in  1 788  to  inquire  into  preoedents  in  cases  of  the  royal 
authority  being  interrupted  by  sickness,  &c.  Pari.  Papers,  1787-1791. 
Beports  of  Committees,  iii.  p.  80.    Comm.  Journ.  44,  pp.  11-42. 

'  Stubbsy  Const.  Hist.  ii.  104. 
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since  1695  Lords  Justices  have  been  appointed  under  the 
Great  Seal  with  powers  specified  in  the  Letters  Patent,  which 
gave  them  their  commission:  bat  the  modem  facility  of 
communication  has  removed  the  necessity  for  a  delegation  of 
the  royal  prerogative  during  the  present  reign.  Supra,p.52. 

The  Infancy  of  the  Sovereign  raises  other  questions.  The  (b)  Infancy. 
fiction  of  law  is  that  the  King  must  always  be  in  the 
fiiU  maturity  of  intellectual  power,  and  so  would  be  exempt 
from  the  ordinary  disabilities  and  immunities  of  infancy. 
Testamentary  guardianship  is  the  creation  of  statute,  nor  has 
it  ever  been  suggested  that  the  prerogative  enables  a  King 
to  appoint  a  guardian  to  his  successor. 

In  our  early  history  the  case  of  an  infant  sovereign  was 
variously  met.     The  Barons  appointed  a  Rector  Regis  et  Regni  . 
during  the  minority  of  Henry  III,  and  a  small  Council  with 
whom   he  should  act:   in  the  cases    of   Edward  III   and 
Henry  VI  Parliament  made  the  nomination :  the  King  him-  Eegencies 
self  and  the  magnates  appointed  a  Council  of  Regency  during  i^S^y. 
the  youth  of  Richard  II :  but  Edward  III  and  Richard  II 
were  both  capable  of  executing  some  of  the  formalities  of 
government,  and  opened  the  Parliaments  at  which  the  Councils 
of  Regency  were  chosen.   The  Privy  Council  made  Richard  of 
Gloucester  protector  of  the  realm  during  the  brief  reign  of 
Edward  V.     In  the  reign  of  Henry  VIII  we  come  upon  thfiaSHen. 
first  Regency  Act,  and  the  only  one  of  the  kind  that  evep*g^'^ 
took  ettect.     Parliament  gave  to  Henry  the  power  of  nomina- 
ting a  Council  of  Regency,  by  Letters  Patent  or  by  will.   This 
Council  was  to  act  in  case  the  successor  was  a  male  and  less 
than  18,  or  a  female  and  less  than  16  years  of  age.     The  King 
made  the  appointment,  and  though  the  Council  exceeded  its 
powers  by  making  Somerset  protector  of  the  realm,  its  action 
was  confirmed  by  the  Lords  and  by  Letters  Patent  issued 
by  the  young  King  himself. 

On  other  occasions  since  the  reign  of  Henry  VIII  Regency 
Acts  have  been  passed,  nominating^  or  giving  to  the  King 
the  power  of  nominating,  a  Regent  or  a  Council.     But  the 
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duties  of  royalty  have   never   since   been  discharged  by  a 
Regent  in  consequence  of  the  infancy  of  the  King. 
(c)  Insanity .     The  insanity  of  the  Sovereign  is  not  a  matter  which  can  be 
Regencies   provided  for  beforehand,  as  is  possible  in  the  case  of  a  minority. 

duiinj? 

Insanity.  Happily  the  difficulty  which  it  occasions  has  only  arisen  in 
two  reigns,  those  of  Henry  VI  and  George  III.  The  pro- 
Henry  VI.  ceedings  in  the  reign  of  Henry  VI  are  marked  with  much 
simplicity  and  common  sense,  as  compared  with  those  of  the 
later  reign.  Early  in  1454  the  insanity  of  the  King  was 
attested  by  a  committee  of  the  lords,  and  the  Duke  of 
York  was  chosen  by  the  Lords  to  be  protector  and  defender 
of  the  realm.  He  accepted  the  appointment,  the  proceeding 
was  thrown  into  the  form  of  an  Act  which  received  the 
assent  of  the  Commons,  and  the  Duke  was  Regent  until 
the  King  recovered  ten  months  later  \  At  the  end  of  his 
year  of  recovery  Henry  VI  became  once  more  insane,  Par- 
liament, which  had  been  prorogued,  met,  and  at  the  request 
of  the  Commons  the  Lords  nominated  a  Protector,  their  choice 
iigain  falling  on  the  Duke  of  York.  This  time  the  King 
seems  to  have  been  able  to  go  through  some  formalities,  and 
to  appoint  the  Duke  by  Letters  Patent.  In  a  few  months 
he  recovered. 
Georgelll.  In  the  reign  of  Georgelll  Parliamentary  procedure  had 
become  settled  so  as  to  raise  technical  difficulties  which  had 
not  occurred  to  the  Lords  and  Commons  of  the  fifteenth 
century.  And  yet,  when  George  III  became  insane,  the 
Houses  had  the  precedents  of  1688  before  them,  and  might 
have  followed  the  procedure  of  the  Convention  Parliament, 
with  this  advantage,  that  Parliament  in  1688  had  been 
dissolved  at  the  time  of  James'  flight,  while  in  1 788  a  Parlia- 
ment was  in  existence,  though  not  sitting. 

The  Convention  Parliament  had  proceeded  by  Address, 
requesting  William  and  Mary  to  undertake  the  kingly  office. 
It  would  have  seemed  obvious  that  the  same  course  should  be 
followed  in  1788,  that  the  two  Houses  should  present  an 

'  Stabbs,  Const.  Hist  iii.  166,  167. 
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address  to  the  Prince  of  Wales  requesting  him  to  discharge 
the  duties  of  royalty  during  the  insanity  of  the  King. 

The  dispute  between  Pitt  and  Fox  as  to  the  rights  of  the  The  dis- 
Prince  of  Wales  was  really  immaterial,  for  while  Fox  maintained  ?^88.  ^ 
that  the  Prince  had  a  right  to  the  Regency,  which  Parliament 
was  bound  to  bring  into  effect,  Pitt  maintained  that  the  Prince 
had  no  right  in  the  matter,  but  that  he  was  the  most  proper 
person  to  be  invited  to  become  Regent.  That  which  really 
exercised  the  two  parties  in  the  State  was  the  extent  of  the 
restriction  which  should  be  laid  on  the  exercise  of  the  preroga- 
tive by  the  Regent.  Pitt  wished  to  impose  restraints,  Fox 
wished  to  minimise  their  imposition — and  this  because  the 
Prince  favoured  the  Whigs.  To  impose  restrictions  and  pro- 
ceed by  address  was  difficult,  if  not  impossible.  It  followed 
that  a  Regency  must  be  created  by  statute:  but  a  statute 
needed  the  royal  assent :  the  King  could  not  give  the  royal 
assent  in  person,  nor  could  he  authorise  by  sign  manual  the 
affixing  of  the  Great  Seal  to  a  Commission,  which  should 
enable  others  to  give  his  assent. 

The  difficulty  was  overcome  by  a  fiction  which  would  seem  Theficticms 
to  enable  two  branches  of  the  legislature  to  dispense  with  the  and  1810. 
concurrence  of  the  third.  The  two  Houses  were  invited  by 
Ministers  to  concur  in  directing  the  Chancellor  to  put  the 
Great  Seal  to  a  Commission  for  opening  Parliament,  and 
subsequently  to  another  Commission  for  giving  assent  to  the 
Regency  Bill  when  it  had  passed  the  two  Houses.  Before 
the  Bill  passed  the  King  had  recovered,  but  the  same  pro- 
cedure was  employed  when  in  1810  it  became  necessary  to 
create  a  Regency. 

It  is  to  be  observed  that  the  Irish  Parliament^  being  un- 
affected by  the  considerations  of  English  parties,  proceeded  by 
address,  and  thus  avoided  the  use  of  a  fiction  at  once  grotesque 
and  dangerous  \ 

^  For  a  clear  aocount  of  tbe  Regency  question  aa  it  presented  itself  to  the 
BritiBh  and  Irish  Parliaments  see  Lecky,  Hist,  of  England  in  the  Eighteenth 
Century,  -n.  pp.  416-427. 


■    ;  '    >  1  ^ 
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7*"'  (d)  Moral       The  last  fonn  of  royal  incapacity  for  ffovemment  is  illus- 
'  I  ■•  "w«  Littted  in  Edward  II,  Richard  II,  and  James  II.    The  cases 


differ,  since  the  tirst  two  were  cases  of  tormai,  it  involuntary, 
Edward  II.  resignation,  the  last  was  a  flight.  The  deposition  of  Edward  II 
was  marked  by  forms  which  do  not  conceal  the  violence  of  the 
transaction.  Parliament  was  summoned  by  writs  issued  in 
the  King's  name  by  the  younger  Edward,  who  had  been  pro- 
claimed guardian  of  the  kingdom  on  the  assumption  that  the 
King  had  fled.  Before  Parliament  met  the  Great  Seal  had 
been  obtained  from  Edward  II,  and  the  writs  were  issued 
in  proper  form.  When  Parliament  met  it  accepted  the 
younger  Edward  as  King,  drew  up  reasons  for  the  deposition 
of  Edward  II,  and  when  the  deposed  King  would  not  meet  the 
Houses,  they,  by  their  procurator,  renounced  their  homage 
and  fealty. 
Richard  II.  In  the  case  of  Richard  II  a  deed  of  resignation  was  executed 
by  the  King,  and  presented  to  the  Parliament  summoned  to 
receive  it.  A  statement  of  reasons  for  his  deposition  was 
drawn  up,  as  in  the  case  of  Edward  II ;  these  were  voted  to 
be  sufficient,  Richard  was  deposed,  and  the  sentence  was  com- 
municated to  him  by  Commissioners,  who  bore  at  the  same 
time  the  renunciation  of  homage  and  fealty.  It  was  not  till 
then  that  Henry  IV  came  forward  to  state  to  Parliament 
his  claim  to  the  throne;  this  was  admitted,  the  assembly 
accepted  him  as  King,  and  he  was  led  to  the  throne. 
James  II.  The  case  of  James  II  has  been  fully  treated  earlier  in  this 
chapter.  It  differs  from  the  other  cases  mainly  in  two  points, 
James  did  not  resign  but  fled,  and  the  members  of  the  Con- 
vention Parliament  treated  this  flight  as  a  constructive 
abdication,  while  they  added  in  the  Petition  of  Right  such 
a  list  of  misdeeds  on  the  part  of  James  as  made  the  con-* 
struction  which  they  put  on  his  flight  amount  to  a  formal 
deposition.  And  secondly  the  question  was  complicated  by 
the  political  theories  and  Parliamentary  forms  with  which 
a  medieval  Parliament  did  not  allow  itself  to  be  embarrassed  ; 
while  the  religious  questions  unknown  to  the  13th  and  14th 
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centuries  caused  religious  disabilities  to  be  attached  to  the 
Crown  and  gave  a  distinctly  conditional  character  to  its 
tenure. 

§  6.     The  K'mg^s  Family, 

We  must,  in  conclusion,  consider  what  are  the  relations  of 
the  King  or  Queen  Regnant  to  the  royal  family,  and  wherein 
the  family  relations  of  the  sovereign  differ  from  those  of 
a  subject. 

The  Queen  Consort  is  a  subject,  though  privileged  in  A  King's 
certain  ways.  Her  life  and  chastity  are  protected  by  the  law 
of  treason.  She  has  always  been  regarded  as  free  from  the 
disabilities  of  married  women  in  matters  of  property,  contract, 
and  procedure.  She  could  and  can  acquire  and  deal  with 
property,  incur  rights  and  liabilities  under  contract,  sue  and 
be  sued,  as  though  she  were  feme  sol€.  She  has  her  separate 
officers,  and  legal  advisers.  But  in  all  other  respects  she 
is  a  subject  and  amenable  to  the  law  of  the  land,  save  in 
respect  of  some  small  privileges  which  are  not  in  use.  At 
one  time  she  had  a  revenue  from  the  demesne  lands  of  the 
Crown,  and  a  portion  of  any  sum  paid  by  a  subject  to  the 
Eling,  in  return  for  a  grant  of  any  office  or  franchise.  This  was 
the^anrum  repfiae  or  queen-gold  ^.  Provision  is  now  made  by 
statute  for  the  maintenance  of  a  queen  consort. 

A  Queen  Dowager  ceases  to  be  under  the  protection  of  the 
law  of  treason.  It  is  said  by  Coke  that  she  may  not  marry 
again  without  the  King's  licence,  but  this  is  questioned  ^. 

A  Queen  Begnant  holding  the  crown  in  her  own  right  has  i  Mary  i. 
aU  the  prerogatives  of  a  King.     The  position  of  the  husband  a  Queen's 
of  a  Queen  Begnant.lta8  varied  in  eachcase  that  lias  ansen^     husband. 

On  the  marriage  of  Mary  Tudor  with  Philip  of  Spain,  it  Philip  of 
was  provided  that  the  Queen  should  enjoy  all  the  prerogatives 
and  possessions  and  exercise  all  the  powers  of  the  Crown  as 

^  Blackstone,  Coxmnentaries,  L  a  20.   Queen-gold  is  the  subject  of  a  learned 
treatise  by  Pxynne. 
'  Blackstone,  Ckimm.  L  222. 
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Bole  Queen,  thoogh  official  doenments  should  issue  in  their 
joint  names :  that  Philip  should  not  alter  the  laws,  nor  compel 
the  Queen  to  leave  England,  nor  introduce  aliens  into  office, 
nor  if  he  survived  his  wife  set  up  any  claim  to  power  or 

1  &  2  Ph.   property.     A  later  Act  made  it  treason  to  compass  his  death  ^. 
lo.  B.'5.      I^  ^  impossible  to  read  the  first  of  these  Statutes  without 

being  struck  by  the  difficulties  which  must  have  arisen  if 
Philip  had  wished  to  reside  in  England  or  had  taken  an 
active  interest  either  in  his  wife  or  her  kingdom. 
William  of      William  III  declined  to  be  a  King  Consort :  and  the  Bill 

Orange.  ,  .  , 

of  Rights  provided  that '  entire,  perfect,  and  fuU  exercise  of  the 
regal  power  should  be  only  in  and  executed  by  his  Majesty  in 
the  names  of  both  their  Majesties  during  their  joint  lives.' 
When  William  was  absent  from  the  kingdom,  Mary  was  given 
a  general  power  to  '  exercise  and  administer  the  regal  powers 
and  government,'  saving  the  validity  of  acts  of  State  done  by 

2  Will.  &   William  during  his  absence  abroad. 

M    st   I  • 

c.  6.  George  of  Denmark  did  not  occupy  so  favourable  a  position. 

George  of  He  had  been  introduced  into  the  Privy 'Council,  though  not 
enmar  .  g^^^j^^  ^  1 685,  and  he  was  naturalized  by  Act  of  Parliament 
in  1689.  But  by  the  time  that  Anne  succeeded  to  the 
throne,  the  Act  of  Settlement  had  been  passed,  and  he  would 
have  fallen  under  the  disqualifications  as  to  property  and 
office  which  attached  to  aliens  as  soon  as  that  Act  came  into 
force  by  the  death  of  Anne.  This  disability  was  cured  by 
a  clause  in  an  Act  which  enabled  the  Queen  to  grant  him 
a  revenue  if  he  survived  her^  but  he  died  before  his  wife. 
George  was  therefore  a  subject  of  the  Queen,  difiering  from 
others  only  in  the  conditions  of  his  naturalization. 

Albert  of        When  Queen  Victoria  had  declared  her  intention  to  ally 

CI  i^ 

burg  and    herself  in   marriage  with    Prince    Albert    of    Saxe-Coburg 
and  Gotha,  the  Prince  was    given    by   Statutes^   the  fall 

*  Blacketone,  Comm.  i.  223.  •  I  Anne,  c.  2. 

'  3  &  4  Vict.  c.  I.  c.  a.  The  first  of  these  Acts  set  aside  the  effect  of  i  Geo.  I, 
Stat.  2,  a  4i  which  forbade  the  passing  of  any  naturalization  bill  without  a 
clause  confirming  the  political  incapacities  imposed  by  the  Act  of  Settlement. 
This  Act  was  repealed  in  1867. 


Gotha. 
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rights  of  a  citizen  of  the  United  Kingdom  when  and  so 
soon  as  he  had  taken  the  oaths  of  allegiance  and  supremacy. 
The  Prince  was  therefore  a  subject  of  the  Queen.  Like 
Geoige  of  Denmark  he  was  introduced  into  the  Privy  Council 
but  not  sworn  ^,  unlike  him  he  was  never  a  Peer  of  Parliament. 
His  precedence  waa  determined  by  an  exercise  of  the  pre- 
rogative to  be  next  to  that  of  the  Queen,  and  in  1857  the 
title  of  Prince  Consort  was  conferred  upon  him  by  Letters 
Patent.  As  a  matter  of  law  he  differed  only  in  title  and 
precedence  from  any  other  subject  of  the  Queen. 

Of  the  children  of  a  reigning  Sovereign,  the  eldest  son,  and 
daughter,  and  the  eldest  son's  wife  alone  have  any  special  pri- 
vilege. The  eldest  son  is  Duke  of  Cornwall  by  birth,  and  is  The  eldest 
created  Prince  of  Wales  and  Earl  of  Chester  by  Letters  Patent  '^^^' 
It  is  treason  to  compass  his  death,  or  to  violate  the  chastity  of 
his  wife,  or  of  the  eldest  daughter,  unmarried,  of  the  King  or 
Queen.  But  the  royal  children  have  only  such  precedence  as 
is  conferred  upon  them  in  the  Parliament  and  Council  Cham-  ^'  H^^i- 

11  A      .        n-r-r  tr-r-r-r  VIII,  C.  lO. 

ber  by  an  Act  of  Henry  VIIL 

In  1718  the  judges  by  a  majority  of  10  to  2  advised  that  The 
the  care  and  education  of  the  King's  grandchildren,  being  the  roytd 
minors,  belonged  to  the  King,  the  rights  of  the  fether  being  ^^l<^"- 
to  this  extent  superseded.     The  question  arose  in  the  quarrels 
of  George  I  and  his  son.     No  such  point  was  raised  in  the 
disputes  between  George  II  and  Frederick,  Prince  of  Wales ; 
but  George  III,  early  in  his  reign,  quarrelled  with  his  brothers  Their 
for  marrying  subjects,  and  obtained  the  passing  of  the  Boyal 
Marriage  Act.     No  descendant  of  the  body  of  George  Hj  "Jj^^^"^^^' 
except  the  issue  of  princesses  married  into  foreign  families, 
can  make  a  valid  marriage  unless  the  King  or  Queen  Regnant 
has  given  consent  under  the  Great  Seal.    But  such  descendants 
at  the  age  of  25  may  marry  without  the  royal  sanction,  after 
giving  1%  months*  notice  to  the  Privy  Council,  unless  during 
that  time  the  two   Houses   of  Parliament  have  expressed 
disapproval. 

^  Greville  Memoirs,  it.  374,  and  Appendix. 
VOL.  II.  G 


CHAPTER    III. 

THE   COUNCILS   OP  THE   OEOWN. 

Section  L 

The  Coukcils  befobe  1660. 

§  1.  TAe  growth  of  the  Council. 

The  King,  as  we  have  seen,  never  acts  alone.    That  which 
he  does  in  the  department  of  judieatore  he  does  through  his 
representatives  in  the  Courts.   That  which  he  does  in  adminis- 
tration he  does  through  the  intervention  of  a  Minister  or 
Ministers,  or  of  the  Privy  Council.    The  general  policy  of 
his  government  is  determined  by  the  advice  of  the  Cabinet. 
CoundlT        "^  ^^  dismiss,  for  the  moment,  the  King  as  judge.     I  will 
dismiss  too  the  detail  of  administration  as  conducted  by  a 
Minister  or  his  subordinates  in  the  department  over  which 
he  presides.     For  the  purposes  of  the  present  chapter  I  would 
ask  what  has  been  the  history  and  whatare   the  present 
circumstances  yf  ^^e  three   yrpat   Connfiils    of  tlie   Crosqi : 
#    the  Hous^jj^J^jjj^/with  the  judges  and  law  officers  who 
•J,   share  in  its  summons/  the  Privy  Council/which  is  necessary 
J   for  the  transaction  of  certain  formal  acts  of  statej  the^abinet, 
which  settles  questions  of  general  policy  and  determines  the 
action  which  shall  be  taken  by  the  departments. 

The  history  is  ample  enough,  and  can  only  be  dealt  with 
in   a  sketch.     It  is   convenient  to   take   the  four  councils 
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described  hj  Hale  ^  as  giving  a  plan  fco  work  apon.     They  The 

.  •■  Coanoils  of 

are  these : —  Hale. 

The  Commune  Conciliom. 
The  Magnum  Concilium. 
The  Concilium  Ordinarium. 
The  Concilium  Privatum. 

It  might  be  possible  to  give  a  modem  name  to  each  of 
these,  and  to  say  that  the  Commune  Concilium  is  Parliament, 
and  the  Magnum  Concilium  the  House  of  Lords  with  the 
judges  and  law  officers  of  the  Crown,  that  the  Concilium 
Ordinarium  is  the  Privy  Council,  and  the  Concilium  Privatum 
the  Cabinet.  In  a  sense  the  Councils  of  Hale  find  their 
modem  counterpart  in  these  institutions.  But  we  must  try 
to  see  what  they  really  mean^  noting  a  tendency  in  every 
successive  Council,  first  to  increase  in  size,  then  to  form  within 
it  a  nucleus  of  advisers  wbo  transact  the  more  important 
business,  then  to  become  two  bodies  in  all  but  name,  the 
real  and  the  titular  councillors,  lastly  to  part  in  name  as  well 
as  in  £eu^,  whereupon  the  smaller  council  in  turn  developes 
and  runs  the  same  course. 

We  can  trace  this  process  soon  after  the  transformation  of  ^® 

•  .    Commune 

the  Witan  into  the  Commune  Concilium^  wherem  the  quali-  Concilium. 
fication  for  membership  rested  on  the  tenure  of  lands  from 
the  Crown.  Within  this  assembly  of  magnates  developed 
the  group  of  great  officers  of  the  household  and  of  State,  who 
sitting  with  their  staff  of  subordinates  in  Curia  or  in  Ex- 
chequer transacted  the  judicial  and  financial  business  of 
government.  The  Curia  ia  the  executive,  the  Coficilium  the 
legislative  and  deliberative  body,  and  on  this  latter  side  it 
expanded  from  an  assembly  of  magnates  into  an  assembly  of 
tenants-in-chief,  the  Commune  Concilium  of  the  Charter, 
containing  within  it  the  germ  of  the  distinction  between 
baronage  and  commons  in  the  special  and  general  writs  of 
summons. 

^  Hale,  JnriBdiction  of  Lords'  House,  0.  ii. 

G  2 
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Gives  way       This  assembly  of  tenants-in-chief  in  its  turn  gave  way  to 

inent.         the  assembly  of  estates^  the  clergy,  baronage,  and  commons, 

summoned  in  person  or  by  their  representatives  to  advise  and 

assist  the  Crown  in  Parliament.     Here,  if  anywhere,  is  the 

Commune  Concilium  of  Hale. 

^®  Of  these  estates  one,  the  baronage  or  Magnates,  &om  its 

Concilium,  composition,  was  more  easily  brought  together  for  purposes 

of  consultation,  and,  from  its  power,  was  more  necessary  for 

purposes   of  consent.     It  represented  the  Concilium  of  the 

Norman  kings  before   that   assembly  was   afforced  by  the 

summons  of  the  tenants-in-chief.      Hence  it  remained  and 

still  is  a  council  of  the  Crown,  the  Magnum  Concilium   of 

Hale. 

The  Meanwhile  the  Curia  as  a  body  existing  for  the  combined 

Council,      purposes  of  council  and  administration  gradually  disappeared 

as  the  departments  of  government  became  defined. 

The  Chancery  parted  from  the  Exchequer  in  the  end  of  the 
twelfth  century ;  the  Common  Law  Courts  with  their  special 
jurisdictions  became  distinct  in  the  course  of  the  thirteenth. 
And  for  purposes  of  council  there  comes  into  existence  a  body 
of  advisers  of  the  Crown,  including  the  great  officers  of  State, 
but  having  duties  as  councillors  distinct  from  such  depart- 
mental duties  as  any  of  them  might  discharge. 

This  body,  ill-defined  as  to  constitution  and  powers,  but 
always  in  immediate  attendance  upon  the  King,  appears  first 
during  the  minority  of  Henry  III,  distinct  alike  from  the 
larger  deliberative  assembly,  the  Commune  Concilium,  from 
the  more  frequently  summoned  assembly  of  the  Magnates^ 
and  from  the  judicial  and  financial  staff  which  transacted  the 
business  of  the  Courts,  the  Chancery,  and  the  Exchequer. 

By  the  middle  of  the  thirteenth  century  it  had  assumed  so 
definite  an  existence  that  the  mode  of  its  selection  forms  an 
important  feature  in  the  Provisions  of  Oxford*.  From  the 
reign  of  Henry  III  we  may  venture  to  say  that  it  was  an 
assembly  of  a  coi*porate  character  :  its  members  were  sworn  as 

^  Provliions  of  Oxford.    Stubbs,  Documents,  396. 
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councillors  of  the  Crown :  general  qneBtions  of  policy  were 
deliberated  by  it,  and  prepared,  if  necessary,  for  the  con- 
sideration of  the  estates  of  the  realm:  finally  it  was  the 
medium  through  which  the  King,  himself  irresponsible,  per- 
formed acts  of  State.     It  is  the  Continual  Council. 

We  should  note  an  uncertainty  which  existed  for  some  time  Confusion 
after  Parliament  had  come  into  existence,  as  to  the  legislative  ®' ^"^^* 
powers  of  the  Crown  when  acting  with  a  body  which  was 
neither  the  Ejng's  Council  nor  the  National  Council,  but  the 
King's  Council  j)lus  the  estate  of  the  baronage.     Edward  I 
used  such  an  assembly  for  purposes  of  legislation  ^.    Edward 
III  tried  to  obtain  grants  of  money  from  a  body  which  con- 
sisted of  Council,  Baronage,  and  a  selected  representation  of 
the  Commons  \    Yet  it  is  possible  to  distinguish  the  Great 
or  General  Councils  of  the  Magnates,  summoned  from  time  to 
time  to  advise  the  King,  from  Parliament  on  the  one  hand 
and  the  Continual  Council  on  the  other.     And  gradually  the  gntdaailj 
confusion  clears  away.     The  Great  Councils  were  summoned    "^PP®*"* 
from  time  to  time  on  special  occasions  throughout  the  four- 
teenth and  fifteenth  centuries  ;  the  seventeenth  furnishes  two 
instances  ^  But  the  baronage  assumes  its  position  as  an  estate  Poet,  p. 
of  the  realm  and  a  House  of  Parliament.      The  Magnum  '^^' 
Concilium   survives  in  certain  privileges  of  the   House  of 
Lords  and  duties  of  the  judges  and  law  officers  of  the  Crown. 

So  we  may  leave  the  first  two  of  Hale's  Councils  and  look 
for   the   other  two   in  the  developments  of  the  Continual  Powers  of 
Council.     If  the  minority  of  Henry  III  first  gave  a  definite  council. 
existence  to  this  Council  as  a  group  of  responsible  advisers, 
the  minority  of  Richard  II  was  the  time  when  its  powers 
were  defined  as  practically  co-extensive  with  the  prerogative  ^. 

The  business  of  the  Council  covered  the  whole   field   of 

^  Notably  in  the  passing  of  Quia  fimptores,  and  see  Stubbs,  Const.  Hist.  ii.  26. 

'  Bot.  Pari.  ii.  353,  357,  and  see  vol.  i.  Parliament,  aia,  123. 

'  Such  CouDcils  were  mimmoned  by  Charles  I  in  1640,  and  by  James  II  in 
1688.  Clarendon,  EebelUon,  ii.  s.  34.  Macaulay,  History  of  England,  ch.  ix. 
rol.  iii.  36J. 

*  Stubbs,  Const.  Hist,  iii 
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executive  action :  its  members  were  appointed  for  a  year,  but 

were  usnallj  re-cbosen  ;  they  were  paid  for  their  seryices  and 

were  bound  to  attend  meetings^. 

Its  relation      I  have  already  spoken  of  the  attempts  of  the  Commons  to 

Commona.  Control  the  appointment  of  the  Council,  of  their  moderate  success 

Ante         between  1377  and  1422,  of  their  cessation  after  the  latter  date ; 

pp.  19, 23.  f^}^QgQ  matters,  together  with  the  changes  in  the  composition 

of  the  Council  during  the  fifteenth  and  sixteenth  centuries, 

relate  to  the  limitations  on  the  power  of  the  King  rather  than 

to  the  constitutional  history  of  the  Council,     Whether  the 

Council  was  made  up  of  great  feudal  lords,  as  in  the  later 

period  of  the  Lancastrians,  or  of  men  of  business  of  no  great 

birth  or  estate,  as  under  the  first  Tudors,  or  whether,  as  in  the 

earlier  part  of  the  fifbeenth  century,  both  these  elements  were 

present,  the  powers  of  the  Council  were  much  the  same; 

only  in  the  first  case  they  might  be  used  as  a  check  upon  the 

King ;  in  the  second,  the  King,  himself  irresponsible,  might  use 

the  Council  and  its  powers  with  formidable  effect. 

But  assuming  that  from  the  end  of  the  fourteenth  century 
the  Council  was  admitted  to  be, — with  the  King,  and  subject 
to  his  initiative, — the  executive  of  the  country,  there  are  three 
points  to  be  noted  in  its  history  between  this  date  and  the 
Rebellion.  They  are  (i)  the  judicial  powers  of  the  Council; 
(2)  the  development  of  an  outer  and  an  inner  Council;  (3) 
the  closer  relations  of  Council  and  Parliament. 

§  2,     l^e  judicial  powers  of  the  Council* 

Nature  of  The  Severance  of  the  Common  Law  Courts  fix)m  the  Cmria 
powers.^*  had  not  exhausted  the  judicial  powers  of  the  Crown.  Those 
who  wanted  remedies  for  which  the  Common  Law  Courts  had 
no  rules  applicable,  and  those  who  wanted  redress  which  the 
procedure  of  the  Courts  was  not  strong  enough  to  furnish, 
came  to  the  Crown  as  to  the  fountain  of  justice,  and  the 
Crown  in  Council  did  for  the  suitor  what  the  King's  grace 

'  Nicolas,  Proceedings  of  Priyy  Council,  1.  p.  y  ;  and  see  lists  of  members 
of  the  Council,  ibid.  237,  295. 


.^ 
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might  prompt.  The  Chancellor,  who  was  generallj  a  lawyer 
as  well  as  an  administrator,  carried  into  the  Chancery  a  good 
deal  of  the  judicial  work  of  the  Council;  but  successive 
Chancellors  gradually  confined  their  jurisdiction  to  cases  in 
which  they  supplemented  the  Common  Law,  and  built  up  a 
body  of  equitable  rules  respecting  uses,  fraud,  and  the  en- 
forcement of  contracts. 

The  Council,  on  the  other  hand,  in  spite  of  remonstrance  Ante, 
on  the  part  of  the  Commons,  retained  and  exercised  a  coercive  ^'  ^^' 
jurisdiction,  which   grew  more  necessary  as   the  numerous 
householders  and  retainers  of  the  great  lords  ^  spread  disorder 
for  which  the  ordinary  litigant  had  no  remedy. 


U 


The  jurisdiction  thus  exercised  had  two  objects,  the  assist-  A  poor 
ance  of  the  weak  or  thepoor,  and  the  mamtenance  of  order.  f*« 


n  the  first  of  these  cases  it  appears  to  have  acted  as  did 
the  Chancellor,  upon  the  receipt  of  a  bill  or  petition.  In  rules 
made  for  its  governance  in  1390  the  Lord  Privy  Seal  and 
others  were  to  deal  at  once  with  the  bills  of  persons  of  small 
importance,  again  in  1424,  its  members  were  enjoined  in  deal- 
ing with  petitions  not  to  meddle  with  such  matters  as  were 
determinable  at  the  Common  Law,  unless  they  should  '  feel  too 
great  might  on  the  one  side^  and  unmight  on  the  other^  or  else 
other  reasonable  cause  that  should  move  them  ^.  Similar  in 
tenor  is  an  ordinance  of  1443.  With  the  same  object  we  find 
it  provided  in  the  ordinance  for  the  household  of  Henry  V 
that  of  those  members  of  the  Council  who  were  in  constant 
attendance  on  the  King,f  two  /hould  sit  daily  in  the  Council  *'  » 
Chamber  at  certain  hours  to  hear  *  poor  men's  complaints  ^.'  i 

We  may  follow  this  jurisdiction  to  its  close.  It  became  the  The  : 
Court  of  Requests,  sitting  in  the  WhitehaJl^consisting  of  *  ; 
certain  members  of  the  Council  and  some  lawyers, '  Masters 

^  The  great  lords  had  ooimoils  of  their  own.  See  Forteeone,  ed.  Pltunmer, 
pp.  308-310.  16  Ric.  II.  c.  3,  forbidi  lords  or  ladies  to  compel  appearance 
before  their  cooncils  on  any  disputed  right  to  real  or  personal  property  under 
penalty  of  £20. 

*  Nicolas,  Proceedings  of  Priyy  Council,  i.  18 :  iii.  149. 

*  Ordinances  for  regulation  of  Koyal  Household,  T59,  160,  and  see  Nicolas, 

.*  ••• 

Til.  p.  vm. 
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and  the      of  Beqnests/  to  hear  matters  referred  to  it  hj  the  Coaneil. 

Kequesu.    One  of  the  Committees  of  Council  constituted  by  Edward  VI 

was  *  for  hearing  of  those  suits  which  were  brought  before  the 

whole  Board/    The  Lord  Privy  Seal  and  two  Masters  of  Re- 

•  quests  were  among  the  members  of  this  Committee^  which,  we 

I  must  suppose,  determined  what  cases  should  go  to  the  Court  of 

\  Bequests.    The  Court  exercised  a  useful  function  as  a  cheap 

and  prompt  dispenser  of  justice.     Its  sanction  was  a  writ  of 

attachment  under  the  Privy  Seal  for  disobedience  to  its  orders 

As  to  the  validity  of  such  a  writ  a  question  v^as  raised  m  the 

\  Common  Pleas  in  1598,  and  it  was  adjudged  that  the  '  Court 

i    of  Bequests  or  the  Whitehall  was  no  Court  that  had  power 

/-/  i'*tr    "  of  judicature^.*     So  fell  the  CcflUrt-oL-I^^es^  lamented  by 

-^      -  ■'  many,  inclnding  CokT 

A  (/ourt  to      This  was  one  aspect  of  the  Council's  jurisdiction ;  on  the 
orcferT       other  it  dealt  with  offences  against  order,  disregard  of  procla- 
mations,  fraud,  forgery  and   the   mutilation   of  docum£Q]&^ 
perjury,  conspiracy,  and  it  punished  these  with  fine^  imprison- 
ment, the  pHIory,  loss  of  ears,  and  whipping  '. 

This  seems  to  have  been  an  original  juiisdiction  of  the 
/'s  [Hen.\      King's  Council,  sometimes,  but  not  necessarily,  exercised  in 

VII       ' 

ell.'  the  Star  Chamber.      The  often  cited  Act  of  Henry  VII 

;...  .      constituted    a   committee   of  the   Council,   the   Chancellor, 

i^e  Star- )  Treasurer,  Lord   Privy  Seal,  or  any  two  of  them,  with  a 

>  spiritual  and  a  lay  member  of  the  Council,  and  with  the 

addition  of  the  two  Chief  Justices,  or  other  two  judges,  to 

21  Hen.      deal  with  cases  of  livery  and   maintenance,  misconduct  of 

Q  20.         sheriffs,  and  other  specified  offences  against  order.     A  later 

Act  added  the  President  of  the  Council  to  this  Court. 

The  object  of  this  Act  was,  probably,  to  impose  a  special 
duty  on  certain  members  of  the  Council,  which  might  equally 
well  be  discharged  by  the  whole  Council,  and  to  require  two 
judges  to  assist  this  Committee.  The  Council  did  not  cease 
to  exercise  its  criminal  jurisdiction  throughout  the  reign  of 

*  Coke,  Inat.  iv.  p.  97. 

'  Acta  of  the  Priyy  Cooncil,  ed.  DaBeut,  I,  39,  105,  124,  209. 
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Heniy  VIII,  and  in  1540  took  power  to  compel  those  whom 
it  summoned  to  enter  into  recognizances  to  attend  its  pleasnre 
until  they  were  dismissed,  a  power  constantly  exercised,  and, 
one  must  suppose,  in  a  manner  very  irksome  to  the  subject  \ 

But  the  Act  of  Henry  YII  is  not  noticed  when  Edward  YI 
re-arranged  the  business  of  the  Council^  dealing  with  its  civil 
and  criminal  jurisdiction.  Among  the  Committees  which  he 
appointed,  one  was  to  deal  with  offences  against  order,  the 
disregard  of  Reclamations,  and  the  infliction  of  the  necessary 
punishmenl^^^ 

Henceforward    the  jurisdiction    of  the    Council    becomes  A  bo<iy 
obscure,  nor  can  we  trace  the  stages  by  which,  at  the  end  of  f^^  the 
the  reign   of  Elizabeth,  the  Star  Chamber  had  become  a^^"'**^^*' 
judicial  body  distinct  from  the  Council. 

For  there  is  a  manifest  distinction.  The  members  of  the 
Privy  Council  are  members  of  tlie  Star  Chamber,  but  the 
Star  Chamber  is  afforced  by  the  presence  of  two  judges  ^,  and 
there  seems  to  have  been  some  dispute  whether  it  was  not 
co-extensive  not  merely  with  the  Privy  Council,  but  with  the 
older  Magnum  Concilium,  to  which  the  presence  of  the  judges 
may  have  suggested  a  resemblance.  Lords  of  Parliament 
who  were  not  members  of  the  Privy  Council  claimed,  and  in 
some  cases  exercised,  the  right  to  sit  and  give  judgment  ^ ;  7et  using 
a  bill  which  prayed  process  against  the  defendant  to  appear 
before  the  King  and  his  Privy  Council  was  held  on  this 
ground  to  be  bad  in  point  of  form  \  On  the  other  hand  the 
Privy  Council  has  ceased  to  do  more  than  summon  before  it 
persons  against  whom  it  had  cause  of  offence ;  these  were  some- 

^  Nicolas,  vii.  2J,  and  see  Acts  of  the  Council,  ed.  Dasent.  Between  April 
154a  and  the  end  of  December  1546  no  less  than  158  such  recognizances  are 
recorded.  -^ 

*  Bnmety  History  of  Reformation,  vol.  r.  p.  117.  There  were  six  Com- 
mittees :  one  to  deal  with  the  civil,  one  with  the  criminal  jarisdGction  of  tKe 
vouncu  :  others  for  the  State,  for  the  reY$AP®>  ^o'  ^^  collection  of  debts  due 
to  the  king,  and  for  th^-twiffWfllrks.  '"  '  "'"*'"'  **      ^■ 

'  Coke,  Fourth  Institate,  p.  62. 

*  Hadson,  Collectanea  Juridlca,  25. 

*  Ibid.  34. 
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times  committed  to  prison  or  bound  over  in  recognizances  to 
attend  when  wanted,  sometimes  only  rebuked,  sometimes 
handed  over  to  the  Star  Chamber  as  to  a  distinct  tribunal. 

Yet  the  jurisdiction  of  the  Star  Chamber  would  seem  to 
have  been  the  jurisdiction  of  the  Council  defined  in  some 
points  rather  than  extended  by  3  Hen.  VII,  c.  i.  For 
Bacon  says,  '  in  the  Star  Chamber  a  sentence  may  be  good, 
grounded  in  part  upon  the  authority  given  the  Court  by  the 
Statute  3  Hen.  VII,  and  in  part  upon  that  ancient  authority 
which  the  Court  hath  by  the  Common  Law  ^.' 

It  becomes      It  is  enough  for  our  present  purpose  to  note  the  develop- 

court.  ment  out  of  the  Council  of  this  distinct  judicial  department, 
and  the  change  in  the  character  of  the  Court.  By  the  end  of 
Elizabeth's  reign  it  had  ceased  to  render  help  to  the  poor  or 
the  weak,  or  to  remedy  the  uncertainties  ^  or  inadequacy  of 
the  Common  Law.  When  in  1641  the  jurisdiction  of  the 
Council  was  taken  away,  the  Crown  lost  a  formidable  weapon 
for  the  suppression  of  free  speech  and  writing  ^,  and  for  the 
enforcement  of  proclamations  which  the  King  had  no  right 
to  make. 

Its  The  Long  Parliament  by  16  Car.  I,  c.  10,  took  away  in 

1640  all  jurisdiction  from  the  Court  of  Star  Chamber,  recit- 
ing that  all  matter  examinable  or  determinable  in  the  Star 
Chamber  might  be  examined  or  determined  at  Common  Law, 
and  then  enacting  that '  the  Court  commonly  called  the  Court 
of  Star  Chamber,  and  all  jurisdiction,  power  and  authority 
belonging  unto  or  exercised  by  the  said  Court,'  should  be 
'  clearly  and  absolutely  dissolved,  taken  away,  and  determined.' 
The  same  statute  enacts  that  neither  the  King  nor  his  Council 
have  any  jurisdiction  outside  the  '  ordinary  Courts  of  Justice ' 
over  any  man's  estate ;  and  further,  that  persons  committed 

16  Car.  I,   by  the  King  in  person,  or  by  the  command  of  the  CouncU, 

Ibid.'  8.  6.   should  have  a  writ  of  habeas  corpus. 

^  Bacon^B  Works,  ed.  Spedding,  vii.  379. 

'  The  difficult  J  of  ensming  a  fair  trial  by  a  jury  in  some  parts  of  the 
country  is  dwelt  on  by  Hudson,  Collectanea  Juridioa,  i»  14. 
*  Hallam,  Hist,  of  England,  i.  239. 


Sect  i.  §  3.]  THE   PEIVY   COUNCIL.  91 

« 

§  3.    Tie  Development  of  an  Outer  and  Inner  Council. 

The  history  of  the  Star  Chamber  illustrates  a  tendency  Formation 
observable  throughout  the  history  of  the  Council.  Com-  cou^cUs. 
mittees  were  formed  within  it  for  the  transaction  of  special 
business,  and  these  grow  into  departments  more  or  less  distinct 
from  the  Council  and  independent  of  it.  And  this  tendency 
is  more  noticeable  when  the  change  in  the  composition  of  the 
Council,  which  began  with  Edward  IV,  was  fully  carried  out 
by  the  Tudors.  New  men,  devoted  to  the  business  of  official 
life  and  otherwise  of  no  great  weight  in  the  country,  were 
introduced  by  Edward  IV,  and  gradually  filled  the  Councils 
of  the  Tudors  ^.  This  had  been  the  advice  of  Fortescue,  who 
thought  that  the  King's  business  suffered  by  the  inattention 
of  the  great  lords  of  the  Council,  engrossed  in  their  own 
affairs  and  the  advancement  of  their  families  and  dependants^. 
The  term  Privv  Council  dates  from  the  reign  of  Henry  VI  ^  but  The  Privy 
under  the  Tudors  arises  a  further  development  of  the  Council 
in  the  Concilium  Ordinarium^  as  distinct  from  the  Concilium 
Privatum,  of  Hale. 

There  was  a  body  of  Councillors  in  constant  attendance  on 
the  King  when  he  moved  about  the  country,  and  another 
portion  of  the  same  body  whose  duties  required  them  to  be 
constantly  in  London,  the  Chancellor,  one  of  the  Secretaries, 
and  some  other  officials.  Of  the  separate  meetings  of  this 
latter  portion  we  have  no  record:  the  Calendar  of  Proceedings 
only  tells  us  of  what  passed  at  the  Council  which  was  with  the 
King,  or  of  business  transacted  when  the  Council  met  in  its 
entirety  *. 

Sut  outside  this  Council  was  a  group  of  persons,  sworn  of 

^  In  1536  ^e  Yorkshire  rebels  complained  tlutt  there  were  too  many 
persons  of  humble  birth  in  the  Council :  Henry  YIII  replied  that  it  contained 
more  of  the  nobility  than  when  he  came  to  the  throne,  but  added  that  '  it 
appertaineth  nothing  to  any  of  our  subjects  to  choose  our  Council.*  Nicolas, 
Proceedings  of  Privy  Council,  vii,  p.  iv. 

'  Fortescue,  Governance  of  England,  ch.  xv,  ed.  Plnmmer,  p.  145. 

'  Nicolas,  i.  p.  Izzii. 

*  Nicolas,  vii.  p.  ix. 
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the  Council,  but  not  habitually  summoned  to  its  meetings. 
At  a  meeting  held  on  the  nth  November,  1541,  the  King 
The  desired  that  the  Lord  Chancellor  should  assemble  his  conn- 

Coui^'^    sellors  cf  all  sarts^  spiritual  and  temporal,  mth  the  Judges  and 
learned  men  of  his  Council,     The  ordinary  Councillors,  as  op- 
posed to  the  Privy  Councillors,  appeared  from  time  to  time  to 
make  reports,  or  to  supply  advice  on   matters  within  their 
the  Privy   special  knowledge^.     The  presence  of  the  Judges  seems  to 
'      connect  the  Concilium  Ordinarium  with  the  old  Magnum  Con-- 
cilium^.     The  learned  men  of  the  Council  survive  in  the 
modem  King's  or  Queen's  Counsel  learned  in  the  law^,  of 
whom  the  first  was  Francis  Bacon, 
and  the  Besides  the  two  classes  of  Councillors  constituting   the 

Cabinet.  Concilium  Ordinarium  and  the  Concilium  Privatum,  the 
division  of  the  Council  into  Committees  would  seem  to  have 
led  to  important  business  being  specially  entrusted  to  one  of 
these.  In  the  division  of  business  arranged  by  Edward  VI  in 
1553,  business  of  this  nature  was  assigned  to  a  body  called  the 
.  QpiUI&^itl^S^ .  <>.f  State  ^.  The  formal  division  of  the  Council 
arranged  by  Edward  VI  may  or  may  not  have  continued,  but 
the  practice  of  discussing  matters  of  moment  in  an  interior 
Council  became  permanent ;  how  far  such  discussion  was 
preparatory  to  a  formal  meeting  of  the  Council,  how  far  it  led 
to  prompt  action  on  the  part  of  the  Executive,  may  not 
be  clear.  This  much  is  certain,  that  the  Committee  of  State 
of  1553  reappears  under  that  title  in  1640,  when  it  is  also 
called  *  Cabinet  Council '  by  way  of  reproach  ^. 

It  seems   almost  inevitable  that  unless   the  entire  Privy 

'  Nicolas,  vi.  p.  xvii. 

'  Heame,  Grorernmenfe  of  England,  296. 

'  A  Queen*B  ConnBel  may  not  appear  against  the  Crown  (e.  g.  to  defend  a 
prisoner)  without  a  licence  from  the  Home  OflSoe.  Formerly  this  licence  was 
given  under  the  sign  manual.     It  may  be  and  has  been  refused. 

*  The  Committee  of  State  was  twenty  in  number.  The  King  sat  with  them 
once  a  week  '  to  hear  the  debating  of  things  of  most  importance.'  Burnet, 
Hist,  of  Reformation,  y.  119. 

*  The  Hardwicke  Papers,  ii.  147,  contain  the  minutes  of  a  Cabinet  Council 
of  i6th  Aug.  1640.     See  too  Clarendon,  History  of  Rebellion,  bk.  ii.  s.  1x8. 
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Coancil  was  very  frequently  reconstituted  the  treatment  of 
important  matters  must  pass  into  the  hands  of  a  few.  The 
Council  must  always  have  contained  persons  well  entitled  for 
one  cause  or  another  to  be  Councillors  of  the  Crown,  but  not 
possessed  of  the  practical  sagacity  and  promptitude  of  judg- 
ment which  would  make  them  useful  at  a  crisis,  when 
something  had  to  be  done  and  nothing  that  could  be  done 
was  unattended  with  risk.  And  the  men  who  possessed  these 
qualities  would  be  the  men  who  formed  the  '  Committee  of 
State,'  the  'Junto.'  the  *  Cabinet.' 


§  4.     The  closer  Relations  of  Council  and  Parliament. 

The  Commons  had  ceased,  from  1422^  onwards,  to  demand  Nomina- 
the  nomination  in  Parliament  of  the  King's  Council.     It  does  Parlia- 
not  seem  certain  when  the  Council  ceased  to  be  appointed  for  a  ^^^^' 
year,  and  held  office  during  the  King's  pleasure;  nor  when 
they  ceased  to  be  paid  for  their  services.     Probably  the  Council 
of  Regency  which  managed  affairs  in  the  minority  of  Henry  VI 
set  the  example  of  an  indefinite  tenure  of  office  ;  and  the 
great  lords  who  composed  the  later  Lancastrian  Councils  were 
able  to  take  care  of  themselves  without  payment. 

From  1459  to  1 62 1  there  is  no  instance  of  an  impeachment 
by  the  Commons.  It  would  seem  as  though  they  had  alto- 
gether relaxed  their  hold  on  the  Executive. 

And  yet  the  connection  between  Council  and  Parliament  grew  The. 

placing  of 

closer  under  the  Tudors.  In  the  House  of  Lords  the  dignity  %  Lords, 
of  the  Council  was  enhanced  by  the  *  Act  for  placing  of  the 
Lords'^.'  The  Chancellor,  the  Treasurer,  the  President  of  the 
Council,  the  Lord  Privy  Seal,  if  peers,  take  place  above  the 
highest  members  of  the  peerage ;  the  King's  Secretary,  if  a 
bii^hop  or  a  baron,  sits  above  all  other  bishops  or  barons. 

In  the  lower  House  the  attempts  to  establish  communi- 
cations between  the  representatives  of  the  Commons  and  the 
representatives  of  the  Crown  take  different  forms.  Henry  VIII 
used  to  require  the  Speaker^  to  be  the  exponent  of  his  wishes, 

'  31  Hen.  VIII,  c.  10. 

^  Stubbe,  Lectures  on  Mediaeval  and  Modem  Histoxy,  372. 
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CommunU  and  On  a  few  occasions  his  Ministers  made  unwelcome  visits 

trith  tiie     ^  ^^^  Commons  House,  of  which  they  were  not  members  \ 

CommoDs.   Bqj;  fr^m  i^6o  onwards  the  King's  Ministers,  the  Chancellor 

of  the  Exchequer  and  the  Secretaries  are  active  in  debate, 

and  the  Tudor  practice  of  adding  to  the  constituencies  and 

tampering  with  the  electorate  was  designed  to  secure  seats  for 

Court  officials  and  nominees.     In  1614  the  presence  of  Privy 

Preaence  of  Councillors  was  noticed  in  the    House  of  Commons,  but 

in  Com-      though  their  right  to  be  present  was  discussed,  it  was  not 

"^^'^'        contested  and  was  never  afterwards  disputed^.     To  admit 

members  of  the  Council  to  discuss  the  King's  business  in  the 

midst  of  them  gave  the  Commons  a  surer  mode  of  obtaining 

the  control  of  affidrs  than  the  mere  nomination  of  Ministers 

in   Parliament.     We   approach   the    modern    connection  of 

Executive  and  Legislature,  but  it  is  by  slow  degrees.     When 

the  authors  of  the  Grand  Kemonstrance,  in  1641,  asked  that 

the  King  should  only  employ  such  Councillors  and  Ministers 

as  could  obtain  the  confidence  of  Parliament,  they  probably 

had  no  clear  idea  as  to  the  mode  in  which  that  confidence 

should  be  expressed. 

At  least,  the  presence  of  Ministers  in  the  House  of  Com- 
mons explaining  their  policy  and  the  King's  needs  was  a 
surer  and  more  practicable  mode  of  harmonizing  Legislature 
and  Executive  than  the  use,  however  frequent,  of  the  remedy 
by  impeachment, 
a  better  Impeachment  was  a  valuable  weapon  when  it  was  first  insti- 

BGCUn  t  ▼ 

than  im-  tuted  in  the  fourteenth  century,  and  again  when  its  practice 
peachment.  ^^  revived  by  the  Commons  in  1621  under  kings  who  were 
ready  to  strain  the  Constitution  to  the  point  of  rebellion.  It 
was  then  important  to  be  able  to  strike  a  heavy  blow  at  the 
instruments  of  the  royal  will.  But  for  the  ordinary  purposes 
of  controlling  or  dismissing  a  careless,  perverse,  or  incapable 
Minister,  the  Commons,  with  no  other  means  in  their  power 
than  impeachment,  were  much  in  the  position  of  an  employer, 
who  could  not  dismiss  a  useless  or  impertinent  servant,  but 

^  In  1513  and  1523.    Pari.  Hist.  L  480-485.  >  Pari.  Hist  i.  1 163. 
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mast  wait  till  he  was  able  to  proceed  by  indictment  for 
larceny  or  assault.  The  authors  of  the  Grand  Remonstrance 
said  tmly  '  that  the  Commons  might  have  cause  often  justly 
to  take  exceptions  at  some  men  for  being  counsellors  and  yet 
not  charge  those  men  with  crimes  \'  It  was  only  by  their 
presence  in  the  House  of  Commons  that  Ministers  could  be 
made  to  understand  that  they  were  indeed  the  servants  of  the 
King,  bnt  of  the  King  as  the  official  representative  of  the  people. 

Sectign  II. 

The  Failure  of  the  Council. 

§  1.  Tie  Chuncil  Board  and  the  Inner  Council. 

The  Restoration   did  not  gfive  back  to  the  Council  the  The 
judicial  powers  which  the  Long  Parliament  had  t^ken  away,  after  the 
But  though  little  else  was  changed  in  form,  there  was  a^on'^'*^" 
change  in  the  atmosphere  of  politics.     In  the  struggle  with 
Charles  I  the  Commons  had  proved  themselves  the  masters. 
They  dealt  liberally  with  Charles  II  in  the  matter  of  revenue, 
but  if  he  wanted  further  supplies  it  was  plain  that  he  must 
come  to  Parliament.     His  Ministers  and  Council  must  be  on 
friendly  terms  with  the  Commons. 

The  large  Privy  Council  of  Charles  II  was  divided  by  the 
advice  of  Clarendon  into  Committees,  dealing  with  what  we  The  Coin- 
should  now  consider  separate  departments  of  Government  ^.  "^^ 
Of  these  the  most  important  was  the  Foreign  Committee ; 
their  work  when  concluded  was  to  be  submitted  to  the  whole 
body  of  the  Council  But  matters  of  general  policy  were  not 
discussed  at  a  Committee,  nor,  until  action  was  necessary,  at 
a  meeting  of  the  entire  Council. 

In  truth  some  part  of  the  King's  business  was  not  suitable 
for  discussion  before  a  responsible  body.  Parliament  must  be 
kept,  somehow,  in  communication  with  the  Executive,  for 

^  Clarendon,  Rebellion,  bk.  ir.  s.  73. 

*  Thomas,  Hist,  of  the  Public  departments,  p.  26,  and  see  Lord  Selbome, 
Judicial  Procednre  of  Privy  Council,  a.  21. 
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The  King's  money  was  wanted  and  would  not  be  forthcoming  unless  the 
Parlia-       Commons  eonid  be  induced  to  approve  the  policy  or  condone 
ment.         ^^^  extravagance  which  caused  the  want.     The  Ministers  of 
Charles  II  relied  for  a  Parliamentary  majority,  not  upon  a 
community  of  political  opinion  with  the  Commons,  but  upon 
applications  made  to  the  good-nature,  the   loyalty,  or  the 
self-interest  of  individual  members.      The  form  which  this 
application  should  take  was  settled  at  conferences  between 
Ministers  and  leading  members  of  the  House.     At  first  this 
business  was  left  entirely  to  the  Chancellor  and  Treasurer,  to 
Clarendon  and  Southampton.     Later  the  King  intervened ; 
first  he  invited  others  to  the  conference,  then  saw  members 
himself,  and  made  promises   without  much  regard   to   the 
prospect  of  their  fulfilment^. 
The  The  Committee  therefore  which  the  King  trusted  *  in  his 

most  secret  affair^  was  distinct  alike  from  the  Foreign 
Committee,  and  from  the  entirety  of  the  Privy  Council  J^i 
was  not  a  group  of  men  of  like  opinions,  for  Clarendon 
strongly  resented  the  introduction  of  Ashley,  Coventry,  and 

Arling^n  by  the  Eang.    J^or  \yere.,ita.iP€)nitei^^ 
the  opinion  of  the  n)£^oiity»  for  Clarendon  and  Southampton 
successfully  opposed  a  Bill  for  liberty  of  conscience  introduced 
into  the  House  of  Lords  by  Ashley  with  the  approval  of  the 
King  \     Its  meetings  were  informd  m  ^la^^^  pbaJSfetie^^ 

But  in  grave  matters,  such  as  the  sale  of  Dunkirk  ^^  the 
result  of  discussion  in  this  Cabinet  was  submitted  to  the  full 
Council;  votes  were  taken,  and  action  thereby  determined, 
nor  was  anything  of  moment  transacted — so  says  Clarendon 
on  his  defence — without  presenting  the  same  first  to  the 
Council  Board  ^. 
Its  dificon-      The  impeachmentfl  of  Clarendon  and  Danby,  and  the  stortn 

nection 

withParlia-      i  ciarendoD,  Autobiography,  ii.  205. 

'  Clarendon,  Autobiography,   ii.   243.      The  Committee  consieted  of  the 
Chancellor,  Treasurer,  two  Secretaries  of  State,  the  Duke  of  York,  the  Vice- 
Chamberlain,  and  others  added  from  time  to  time. 
»  Ibid.  ii.  344-349.  *  Ibid.  u.  248. 

»  State  Trials,  vi.  377. 
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of  unpopnlarity  which  concluded  the  administration  of  the 
Cabal,  made  it  plain  that  some  means  must  be  found  for 
bringing  Ministers  into  closer  correspondence,  and,  if  possible, 
to  better  terms  with  Parliament. 

This  was  the  object  of  Sir  William  Temple's  scheme  of  Temple's 
1679.  He  proposed  to  create  a  Council  so  representative  that 
it  should  be  acceptable  to  both  Houses  of  Parliament,  and 
capable  of  advising  the  King  on  all  matters  of  State.  The 
King  and  his  Ministers  approved  the  scheme  ;  the  Commons 
received  it  coldly.  It  is  strange  that  Temple  failed  to 
see  that  a  body  of  thirty^  representative  of  every  interest  and 
of  most  political  opinions,  was  not  likely  to  be  an  efficient 
executive,  whatever  might  be  its  merits  as  a  debating  society. 
But  the  scheme  was  started.  The  King  dissolved  the  Privy 
Council,  saying  that  its  great  numbers  made  it  unfit  for 
secrecy,  and  that  this  had  '  forced  him  to  use  a  smaller  number 
in  a  foreign  committee  and  sometimes  the  advices  of  some  few 
among  them  for  some  time  past  ^.' 

The  Council  was  reconstituted  on  Temple's  plan,  but  the  Its  failure. 
old  conditions  revived.  A  Foreign  Committee  was  almost 
immediately  appointed.  Temple  himself  joined  a  small  group 
for  the  discussion  of  business  outside  the  Council,  and  was 
presently  indignant  because  the  King  formed  a  similar  group 
in  which  he  was  not  included.  In  a  year's  time  things  went 
on  as  before. 

But  if  the  Ministers  were  not  satisfied  with  their  relations  irreeponsi- 
to  the  Commons,  neither  were  the  Commons  satisfied  with  cabmet, 
their  relations  to  the  Ministers.  When  the  business  of  State 
was  no  longer  settled  at  the  Council  Board  responsibility 
seemed  to  vanish.  And  matters  did  not  improve  in  this 
respect  after  the  Revolution.  William  III  learned  that  it 
was  well  to  employ  Ministers  who  were  in  harmony  with  the 
majority  in  Parliament,  but  he  was  prone,  upon  occasion,  to 
act  for  himself,  and  not  always  inclined  to  consult  a  Cabinet  ^ 

*  Temple's  Works,  ii.  525,  538,  541. 

'  Hardwicke  State  Papers,  ii.  Nov.  1701.      Sanderland  to  Somers  :    'It 

VOL.  II.  H 
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still  less  a  formal    Council.      If  things  went   wrong    the 
Commons  found  it  hard  to  fix  che  blame, 
and  of  William  made  the  First  Partition  Treaty,  and  induced  the 

Secretary  of  State  and  the  Chancellor  to  supply  him  with  powers 
couched  in  the  necessary  forms.  When  Somers  was  charged 
with  this  on  his  impeachment,  he  answered  that  he  had 
afiixed  the  seal  on  the  authoritv  of  a  sis^n  manual  warrant 
countersigned  by  a  Secretary  of  State,  that  he  had  offered  an 
opinion  about  the  treaty  but  was  not  responsible  for  its 
tenour,  and  that  he  had  acted  as  the  King  bade  him  \ 

Clearly  Somers  should  either  have  accepted  responsibility  for 
the  terms  of  the  treaty,  or  revised  to  affix  the  seal  to  the  powers. 
The  collective  responsibility  of  Ministers  was  not  under- 
stood ;  if  Ministers  who  advised  the  Crown  informally  could 
set  up  a  defence  of  this  character,  the  responsibility  of  the 
King  would  supersede  the  responsibility  of  his  Council. 

§  2.     Attempted  Remedies. 

The  framers  of  the  Act  of  Settlement  met  the  difficulty  in 
two  clauses  of  the  Act.  They  prevented  the  King  from 
assuming  responsibility  in  one  form  by  enacting: — 

'  That  DO  pardon  under  the  Great  Seal  of  England  be  pleadable 
to  an  impeachment  by  the  Commons  in  Parliament.' 

They  thought  that  they  secured  the  legal  responsibility  of  the 
King's  Ministers  by  the  provision  that — 

'From  and  after  the  time  that  the  further  limitation  by  this 
Act  Bhall  take  effect,  all  matters  and  things  relating  to  the  well 
governing  of  this  kingdom,  which  are  properly  cognizable  in  the 
Privy  Council  by  the  laws  and  customs  of  this  realm,  shall  be 
transacted  there,  and  all  resolutions  taken  thereupon  shall  be 
signed  by  such  of  the  Privy  Council  as  shall  advise  and  consent 
to  the  same.' 

4  Anne,c.8.      This  clause  was  repealed,  together  with  the  clause  exclud- 
ing   placemen,  in    1705.     'It  was  visible,'   says   Burnet ^ 

would  be  much  for  the  King*s  advantage  if  he  brought  his  affium  to  be  debated 
at  that  Council'  (the  Cabinet). 

*  Pari,  History,  v.  1281. 

*  History  of  his  own  Time,  v.  241. 


The  Act 
of  Settle- 
ment. 
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*  that  no  man  would  be  a  Privy  Councillor  on  those  terms/  It«  clanees 

Nothing,  therefore,  but  custom,  based  on  practical  convenience, 

has  worked  out  the  transition  from  government  by  the  Crown 

in  Council  to  government  by  a  Cabinet  consisting  of  Ministers 

indicated  by  the  Commons  ; — from  the  l^al  responsibility  of 

the  individual  Privy  Councillor  to  the  moral  responsibility  of 

the  collective  Cabinet.     The  increased  power  of  the  Commons 

made  this  necessary;    but  the  suspicion  of  the  Commons, 

as  shown  in  the  repealed  clauses  of  the  Act  of  Settlement, 

had  nearly  made  it  impossible. 

We  are  now  at  the  parting  of  the  ways  between  the  old 
Council  Board  and  the  modern  Cabinet.  The  Council  had 
proved  itself  incapable  of  maintaining  that  close  correspon- 
dence with  the  changing  character  of  the  House  of  Commons 
which  had  been  desirable  ever  since  the  Restoration,  and 
which  had  become  necessary  since  the  Revolution. 

The  determination  of  policy  had  passed  from  the  Council 
into  a  loosely  compacted  body  of  Ministers  called  the  Cabinet. 
We  must  trace  the  development  of  this  body,  and  it  will  there- 
fore be  well  to  compare  our  present  views  of  Cabinet  govern- 
ment with  those  of  the  first  year  of  the  i8th  century. 

The  Cabinet  is  to  us  a  definite  body,  unknown  to  the  law,  The 
but  known  well  enough  in  fact:  it  consists  of  a  group  of^o^, 
persons  who  are  collectively  responsible  for  the  policy  and 
government  of  the  country;  it  is  not  the  Executive,  but  it 
controls  and  guides  the  Executive,  and  it  contains  the  chiefs 
of  the  great  executive  departments ;  these  persons  are  selected 
by,  and  work  under,  a  chief  whom  we  call  the  Prime  Minister, 
and  he  is  the- most  important  member  of  that  political  party 
which  for  the  time  is  in  a  majority  in  the  country  and  the 
House  of  Commons. 

But  at  the  beginning  of  the  i8th  century  one  can  only  The 
say  that  responsibility  for  the  conduct  of  government  had  ^^^  j'^^^.j^^ 
drifted  away  from  the  Council  Board  into  the  hands  of  a  c«ntury. 
jBomewhat  indefinite  body  of  Ministers,  to  whom  the  word 

H  Q, 
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Cabinet  suggested  a  reproach  ;  that  the  individuals  composing 
this  body  did  not  recognise  their  collective  responsibility  for 
the  conduct  of  affairs ;  that  they  did  not  own  allegiance  to 
any  one  of  their  number  ;  that  they  had  not  yet  realised  that 
their  continuance  in  office  must  depend  on  a  continuance  of 
the  support  of  a  majority  of  the  House  of  Commons. 

Section    III. 
Thb  Cabinet. 

The  Cabinet  is  the  modem  Council  of  the  Crown.  I  will 
deal  with  it  under  four  heads ; — 

(i)  The  distinction   of  the    Cabinet  from    the    Privy 

Council, 
(z)  The  joint  responsibility  of  the  Cabinet. 

(3)  The  relations  of  the  Cabinet  to  the  Prime  Minister 

and  to  the  Crown. 

(4)  The  dependence  of  the  Cabinet  upon  the  majority  of 

the  House  of  Commons. 

§  1.  TAe  Council  and  the  Cabinet. 
Difference       The    Cabinet  are  *Her  Majesty's  servants.'      The   Privy 

m  title         r^  . 

between      Council  are  'the  Lords  and  others  of  Her  Majestjr's  most 
^^jj  Honourable   Privy  Council.'     To  describe  the  Cabinet  as  a 

Council.  Committee  of  the  Privy  Council  is  somewhat  misleading. 
Every  meeting  of  the  Privy  Council  from  which  the  Queen 
is  absent  is  a  Committee,  even  if  every  member  should  be 
summoned  and  present.  But  inasmuch  as  the  Cabinet 
meets  for  the  purpose  of  advising  the  Crown,  and  is  a  body 
not  formally  constituted  as  such,  nor  as  such  bound  by  any 
oath  or  declaration  to  diligence  and  secrecy,  it  would  seem 
that  to  be  sworn  of  the  Privy  Council  is  a  necessary  prelude 
to  admission  to  the  Cabinet  ^.     The  Cabinet  meets  to  consider 

^  Mr.  Heame  (Government  of  England,  p.  193)  says  that  Lord  Bute  was 
made  a  member  of  the  Cabinet  by  George  III  before  he  was  Privy  Councillor, 
bat  this  seems  to  be  a  misunderstanding  of  a  note  to  Walpole^s  Memoirs,  i.  p.  8. 


f  .   _»  ja^iBvp—  ^      «     ^^^^mimm^mmmm^i^^m^m^fmmmmm 
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and  advise  Low  the  Queen's  Government  may  best  be  carried  Difference 
on  in  all  its  important  departments.  Whereas  the  Privy 
Council  meets  to  carry  into  effect  advice  given  to  the  Queen 
by  the  Cabinet  or  by  a  Minister,  or  to  discharge  duties  cast 
upon  it  by  custom  or  statute  ;  and  Committees  of  the  Council 
meet  to  act  or  advise  on  specified  matters,  some  being  ap- 
pointed in  permanence,  s  the  Committees  for  Trade  or  for 
Education,  some  ad  hoc.  It  is  necessary  that  a  member  of 
the  Cabinet  should  be  under  the  obligations  of  a  Privy 
Councillor,  because  he  is  a  confidential  adviser  of  the  Crown. 

But  the  Privy  Council  is  essentially  an  executive,  the 
Cabinet  a  deliberative  body.  The  policy  settled  in  the  Cabinet 
is  carried  out  by  Orders  in  Council,  or  by  action  taken  in  the 
various  departments  of  Government.  Committees  of  the 
Council  may  be  appointed  to  advise  on  certain  matters,  but 
the  Cabinet  advises  on  all  matters,  and  since  its  members 
aie  the  heads  of  executive  departments  chosen  by  the  Queen 
vdth  the  approval  of  her  people,  the  advice  of  the  Cabinet  is 
acted  upon. 
The  two  bodies  are  differently  summoned.  Difference 

A  summons  to  the  Cabinet  runs  thus : —  ^^^^g  " 

'A  meeting  of  Her  Majesty's  servants  will  be  held  at  the  Foreign 
Ofl&ce  at  —  o'clock  on  Saturday,  the  —  of  May,  at  which  —  is 
desired  to  attend.' — Foreign  Office. 

A  summons  to  a  Council  at  which  the  Queen  will  be 
present  is  in  the  following  form  : — 

'Let  the  messenger  acquaint  the  Lords  and  others  of  Her 
Majesty's  most  Honourable  Privy  Council,  that  a  Council  is  ap- 
pointed to  meet  at  the  Court  at  —  on  —  the  —  day  of  this  instant, 
at  —  of  the  clock.* 

When   the   Queen  will  not   be  present  the  form  is  as 
follows : — 
'  Let  the  messenger  acquaint  the  Lords  of  Her  Majesty's  most 

Geoige  n  died  on  the  morning  of  Saturday,  Oct.  2$.  Lord  Bute  was  sworn 
of  the  Privy  Ck>undl  on  Monday  the  a  7  th  (Haydn's  Book  of  Dignities,  131). 
Horace  Walpole,  writing  to  Mann  on  the  aSth,  says, '  the  Duke  of  York  and  Lord 
Bute  are  named  of  the  Cabinet  Cooncil  *  (Letters,  iiL  354). 
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Honourable  Privy  Council,  that  a  Committee  of  their  Lordships 
is  appointed  to  meet  in  the  Council  Chamber,  Whitehall,  on  —  the 
—  of —  at  —  of  the  clock/ 

Nor  is  it  only  in  the  form  of  the  summons  that  the  differ- 
ence lies.  The  Cabinet  is  summoned  hj  the  Prime  Minister, 
through  his  private  secretary,  two  personages  who  have  no 
place  in  the  legal  theory  of  the  Constitution.  The  Privy 
Council  is  summoned  by  the  Clerk  of  the  Council,  an  officer 
whose  history  dates  back  to  1540,  when  Sir  William  Paget, 
himself  afterwards  a  Privy  Councillor  and  Secretary  of  State, 
was  appointed  Clerk  ^. 

Confusion       The  Cabinet  of  the  present  day  is  then  a  body  distinct  from 

nology.  the  Privy  Council  in  title^  in  /iia,Qtipi^.i^.QaQdQ  of  suminons. 
Every  member  of  the  Cabinet  is  a  Privy  Councillor,  and  the 
connecting  jink  between  the  two  bodies, may  te  fpuiijd  in.th^ 

Post,p.i34.  Privy  Councillor's  oath  and  the  obligations  which  it  involves. 
But  when  we  recur  to  the  time  at  which  Cabinet  govern- 
ment is  said  to  begin,  we  are  puzzled  at  the  variety  of  titles 
used  to  describe  the  body  which  determines  questions  of 
general  policy.  In  the  memoirs  of  the  twenty-five  years, 
1690- 1 714,  we  find  mentioned  the  Cabinet,  the  Lords  of 
the  Committee,  the  Committee  of  Council,  the  Lords  of  the 
Cabinet  Council,  and  the  Great  Council. 

Th«  But  this  nomenclature  becomes  comparativelv  simple  if  we 

Cabinet.       1.         •  •    ■,     ,  .  j  r 

bear  m  mind  that  the  Cabinet  had  already  become  the  term 
for  that  group  of  Privy  Councillors  with  whom  the  King 
took  counsel  on  aflPairs  of  State ;  that  the  Great  Council  was 
the  Privy  Council  assembled  for  the  transaction  of  formal 

The  Privy  business,  which  was  all  that  it  was  now  permitted  to  do ;  that 
the  Lords  of  the  Committee,  however  they  may  be  described, 
were  Committees  of  Council.  These  might  be  standing 
committees,  as  the   Foreign   Committee,  the  Lords  of  the 

Iiue^e^"Sf  Co'^^ittee,  par  excellence^,  or  they  might   be  committees 

Council. 

'  Nicolas,  vii.  pp.  ii.  4. 

•  See  on  thia  point  Mr.  John  Morle/a  '  Walpole,'  p.  146. 
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appointed  for   a  special  purpose,  as   the  body  which   was 

examining  Gniscard  on  a  charge  of  high  treason  ^,  when  he 

stabbed  Harley,  thoagh  this  last  may  well  have  been  the 

Cabinet. 

Committees  of  the  Privy  Comicil,  in  fact,  discharsred  much 

of  the  ^aty  whichnow  belongj^  to  the  Home  Office,  the 

Foreign  OflBce,  and  the  BoaijliifllCrade.  "   """^"^  ~ 

We  can  see  all  three  bodies  at  work  in  the  correspondence  niustra- 

of  Bolingbroke :  the  Cabinet  which  settled  questions  of  general   ^'"'' 

policy^  sitting  in  the  presence  of  the  Queen ;  the  Lords  of 

the  Committee,  who  worked  through  the  details  of  the  Treaty 

of  Utrecht ;  the  Privy  Council,  which  gave  its  formal  assent 

to  the  treaty,  and  authorised  the  Chancellor  to  affix  the  Great 

Seal  to  the  ratification. 

Thus  too  in  the  framing  of  the  Treaty  of  Peace  and  Commerce  The  Com- 

with  Spain,  Bolingbroke  writes  to  the  Queen  that  *  the  drsfb  °"**®®* 

will  be  ready  for  the  Lords  of  the  Council  to-morrow,  and  for 

the  Cabinet  on  Sunday,  when  I  humbly  presume  you  would  The 

have  the  Cabinet  sit  as  usual  ^.'     Again,  five  days  later  he    ^  ^^^ ' 

announces  that  the  Lords  of  the  Council  have  gone  through 

half  the  treaty  and  will  finish  it  next  day,  and  then  *  my 

Lord  President  will  take  care  to  summon  the  Great  CoundL  The  Coun- 
cil, 
pursuant  to  your  Majesty's  commands  for  Thursday  morning^.' 

But  the  Great  Council,  that  is  the  Privy  Council,  had  now 
been  reduced  to  formal  executive  action.  In  this  respect  its 
position  had  manifestly  changed  in  thirty  years,  as  may  be 
seen  by  comparing  the  meeting  to  approve  the  sale  of  Dun- 
kirk with  the  meeting  to  sanction  the  peace  of  Utrecht. 
The  sale  of  Dunkirk  was  debated  at  length  at  the  Council 

^  BoUogbroke,  Letters,  i.  I03.  As  to  another  Committee,  see  Bolingbroke, 
i.  338.  '  The  Committee  of  Council  which  sits  at  the  War  Office  is  in  a  very 
declining  state,  and  will,  I  believe,  very  soon  expire.'  The  Committee  which 
examined  Guiscard  consisted  of  ten  persons,  every  one  of  whom  was  a  great 
Officer  of  State.  Swift  calls  it  '  the  Committee  of  Cabinet  CounciV  Boling- 
broke, '  the  Lords  of  the  Cooncil.'  It  probably  was  the  Cabinet.  See  Swift, 
'Narrative  of  Quiscard*B  examination.* 

•  a4thSept.  1713. 

'  apth  Sept.  1713. 
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Privy         Board,  though  it  had  already  been  fully  diBcnaeed  at  the  Cabi* 

formal        net  or  Committee,  and  Clarendon  mentions  with  satisfiictioii 

executive;  ^.j^^  ^^^.^  was  but  One  difiBontient  voiced    When  the  Treaties 

of  Peace  and  Commerce  were  laid  before  the  Privy  Council  in 

17 13  and  the  Queen  proposed  their  ratification,  Lord  Chol- 

mondeley  suggested  a  postponement  for  further  consideration, 

but  he  was  told  that  the  time  for  exchanging  ratifications 

was  settled,  and  was  so  near  at  hand  that  no  postponement 

was  possible.     The  treaties  thereupon  passed   the   Council, 

and  next  day  Lord  Cholmondeley  was  deprived  of  his  place 

in  the  Queen's  Household  ^. 

except  on       But  on  a  celebrated  occasion  the  Privy  Council  resumed  the 

of  Anne,     fuuctions  of  a  Cabinet.  The  meeting  at  Kensington,  when  Anne 

lay  dying,  was  a  meeting  of  the  Council,  and  is  so  recorded 

in  the  Register ;  and  their  Lordships, '  considering  the  present 

exigency  of  afiairs,  were  unanimously  of  opinion  to  move  the 

Queen  that  she  would  constitute   the  Duke  of  Shrewsbury 

Lord  Treasurer^.' 

Having  ascertained  that  the  Queen  was  in  a  condition  to 
be  spoken  to,  the  wish  of  the  Council  was  communicated  to 
her  by  certain  members  of  the  Board.  Shrewsbury  was 
summoned  to  receive  the  staff  of  office,  and  on  his  return 
measures  were  taken  for  the  security  of  the  kingdom  against 
a  possible  surprise  by  the  adherents  of  the  Stuarts. 

This  is,  if  not  the  last,  at  any  rate  a  very  exceptional 
exercise  by  the  Privy  Council  of  deliberative  as  well  as  executive 
powers.  From  the  date  of  the  Revolution  we  may  say  that 
the  Cabinet  became  the  motive  power  in  the  Executive  of  the 
country. 

But  though  the  functions  of  the  two  bodies  are  thenceforth 
tolerably  distinct,  the  Cabinet  itself  is  not  always  very  clearly 
defined. 

William  III  sometimes  preferred  to  act  with  smaller  groups 

^  ClArendon,  Antobiograpby,  ii.  248. 

'  Pari  Hist.  vi.  1170.    Swift's  Journal,  April  7  and  8,  171 3. 

*  ll^rister  of  the  Council,  30th  July,  17 14. 
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of  Ministers  in  matters  which  were  secret  and  important,  or  The 
which   specially  concerned   their  departments.     Thus   Lord  undefined" 
Normanby  had  been  promised  by  the  King  that  he  should  ^^J 
be  summoned  to  meetings  of  the  Cabinet.     When  William 
i^ent  abroad  in  1694  he  left  instructions  that  there  should  be 
no  meetings  of  the  Cabinet  while  he  was  away,  but  that 
*  Lords    should    be   summoned,   sometimes    one,   sometimes 
another,  as  they  should  be  judged  most  proper  for  the  business 
they  were  to  advise  about  ^.'     Such  a  meeting  was  held  of 
the  Secretaries,  Lord  Keeper,  Lord  Privy  Seal,  and  two  others. 
Ix>rd  Normanby  complained  that  he  was  left  out,  and  the 
King  considered  that  there  was  no  ground  of  complaint,  that 
there  was  a  distinction  between  Cabinet  meetings  and  meet- 
ings of  great  officers  of  State  'summoned  to  consult  on  some 
secret  and  important  affiiirs  ^.' 

So  there  was  already  an  outer  and  an  inner  Cabinet,  and  with  an 
later  in  William's  reign  Sunderland^  writing  to  Somers,  cirole. 
desires  to  see  the  Cabinet  limited  in  number,  and  regularly 
consulted — *  none  to  be  of  the  Cabinet  but  who  have,  in 
some  sort,  a  right  to  enter  there  by  their  employments  ; '  and 
'  it  would  be  much  for  the  King's  service  if  he  would  bring 
his  affairs  to  be  debated  at  that  Council  ^.' 

Sunderland's  view  is  clear.     He  first  wished  to  limit  the  Attempte 
Cabinet  to  the  holders  of  great  offices,  and  then  to  see  the  Hize. 
whole   Cabinet^   and   none   others,   the   regular  advisers   of 
the  Crown.     But  when  the  King  ceased  to  preside  at  the 
Cabinet  Council,  as  happened  when  George  I  came  to  the 
throne,  one  security  for  the  limitation  of  the  size  of  Cabi-    ] 
nets  was  gone.  "  """ 

Anne  presided  every  Sunday  at  a  Cabinet  meeting ;   the 

*  Shrewsbury  Correspondence  (Coxe),  p.  34.  '  Ibid.  p.  38. 

*  Hardwicke  State  Papers,  li.  461.  Hie  following  is  Sunderland's  pro- 
posed list :  The  Archbi^op,  Lord  Keeper,  Lord  President,  Lord  Privy 
Seal,  Lord  Steward,  Lord  ChamberlHin,  First  Lord  of  the  Treasury,  two 
Secretaries  of  State.  '  The  Lord  Lieutenant  of  Ireland  must  be  there  when  in 
England.  If  the  King  would  have  more  it  should  be  the  First  Commissioner 
of  the  Admiralty,  and  the  Master  General  of  the  Ordnance.  If  these  two 
are  excluded  none  can  take  it  ill  that  he  be  not  admitted.' 


106 


THE   COUNCILS  OP  THE   CROWN.         [Chap.  HI. 


I 


nambers  of  the  Board  were  a  matter  of  personal  concern  to 
her.  If  a  Minister  or  Privy  Councillor  had  been  promised  a 
place  in  the  Cabinet  he  might  complain,  as  did  Lord  Nor- 
manby^  if  he  was  left  ont.  Hence  we  can  imderstand 
her  wish  to  limit  the   size   of  the  Cabinets.      Bat  to  the 


Walpole*8 
Cabinets. 


I  Hanoverian  kings  this  was  a  matter  of  indifference ;  and  so 
we  find  ourselves  confronted  from  1714  to  1782  with  a  real 
and  a  titular  Cabinet,  the  men  who  settled  what  was  to  be 
done,  and  the  men  who  gave  a  formal  assent. 

The  first  Cabinet  of  George  I  contained  Lord  Sunderland, 
who  was  Lord  Lieutenant  of  Ireland;  the  Duke  of  Marl- 
borough, who  was  scarcely  ever  invited  to  Cabinets  of  which 
he  was  a  nominal  member ;  and  Lord  Somers,  whose  infirmities 
prevented  him  &om  taking  any  part  in  public  business  ^. 

In  the  reign  of  George  II  we  have  two  complete  lists  *  of 


^  Stanhope,  Hist,  of  England,  i.  104. 
•  Li%t  of  Cabinet f  1737. 

1.  Archbishop  of  Canterbary. 

2.  Lord  Chancellor. 

3.  Lord  Godolphin  (Lord  Privy  Seal). 

4.  Duke  of  Grafton  (Lord  Chamber- 

lain). 

5.  Duke  of  Richmond  (Master  of  the 

Horse). 

6.  Duke  of  Newcastle. 

7.  Earl  of  Pembroke  (Groom  of  the 

Stole). 

8.  Earl  of  Hay. 

9.  Lord  Harrington. 

10.  Sir  R.  Walpole. 

11.  Sir  C.  Wager. 
I  a.  Duke  of  Devon. 

13.  Duke  of  Dorset. 

14.  Duke  of  Argyle. 

15.  Lord  President. 

16.  Earl  of  Scarborough. 

Life  of  Lord  Hardwicke,  i.  383. 


ListofCahitiety  1740. 

1.  Dr.  Potter  (Archbishop  of  Canter- 
bury). 

2 .  Lord  Hardwicke(Lord  Chancellor). 

3.  Earl  of  Wilmington  (Lord  Presi- 
dent). 

4.  Lord  Hervey  (Lord  Privy  Seal). 

5.  Duke  of  Dorset  (Lord  Steward). 

6.  Duke  of  Grafton  (Lord  Chamber- 
lain). 

7.  Duke    of   Richmond   (Master  of 
Horse). 

8.  Duke  of  Devonshire  (Lord  Ueu- 
tenant  of  Ireland). 

9.  Duke  of  Newcastle  (Secretary  of 
State). 

10.  Earl  of  Pembroke  (Groom  of  the 
Stole). 

11.  Earl  of  Isla   (First  Minister  for 
Scotland). 

12.  Lord    Harrington    (Secretary    of 
State). 

13.  Sir  Robert  Walpole  (Chancellor 

of  Exchequer). 

14.  Sir  C.  Wager  (First  Commissioner 

of  the  Admiralty). 
Three  were  subsequently  added  to  these,  Sir  John  Norris,  the  Duke  of  Montagu 
(Master  of  the  Ordnance),  and  the  Duke  of  Bolton.  'The  Duke  of  Bolton,  with- 
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the  Cabinet  for  the  years  1737  and  1740;  the  one  contains  The 
sixteen,  the  other  fourteen  names,  and  to  this  last  three  were  cabinet. 
subseqaently  added.  Both  lists  contain  the  Archbishop  of 
Canterbury,  the  Lord  Chamberlain,  the  Groom  of  the  Stole, 
and  the  Master  of  the  Horse.  These  accounts  are  furnished 
by  Lord  Hardwicke  in  the  first  instance  and  Lord  Hervey  in 
the  second,  and  each  describes  a  smaller  group— Walpole, 
the  two  Secretaries  of  State,  and  the  Chancellor — meeting 
for  the  discussion  and  virtual  settlement  of  policy. 

In  1754,  when  Henry  Pelham  died,  the  King  was  anxious 
to  get  the  advice  of  the  entire  Cabinet  as  to  the  future 
conduct  of  public  business,  but  the  matter  was  practically 
settled  by  Hardwicke  and  Newcastle.  The  former  wrote  td 
the  Archbishop  to  obtain  his  opinion,  or  rather  to  tell  him 
what  his  opinion  was  desired  to  be ;  he  informed  the  Arch-^ 
bishop  that  he  need  not  attend  personally,  but  must  answer 
at  once.  A  draft  of  the  answer  required  was  sent  with  the 
letter  ^ 

When  GeoTffe  III  came  to  the  throne  the  number  of  The 
titular  Cabinet  CounciQors  excited  the  mirth  of  Horace  Cabinet. 
Walpole.  The  Duke  of  Leeds  was  removed  from  the 
Co£Perer's  place  and  made  Justice  in  Eyre,  '  but  to  break  the 
CeiII,  the  Duke  is  made  Cabinet  Councillor,  a  rank  that  will 
soon  become  indistinct  from  Privy  Councillor  by  growing  as 
numerous  V 

But  these  men  took  no  part  in  the  decision  of  policy.  In 
the  Grenville  Ministry,  which  lasted  from  the  spring  of  1763 
to  the  summer  of  1765,  the  business  of  government  was 
settled  at  weekly  dinners  at  which  only  five  or  six  Min- 

out  a  right  to  it  from  his  office  of  Captain  of  the  Band  of  Pensioners,  in  which 
employment  he  succeeded  the  Duke  of  Montagu  on  his  removal  to  the 
Ordnance,  was  likewise  admitted  to  the  Cabinet  Council,  because  he  had 
been  of  it  seven  years  ago,  at  the  time  he  was  txirned  out  of  aU  his  em- 
ployments.'   Hervey  Memoirs,  ii.  55. 

^  Life  of  Lord  Hardwicke,  ii.  51a,  515, 516. 

'  Walpole  Letters,  iii.  384.  A  few  days  later  he  writes,  *  Lord  Hardwicke 
is  to  be  Poet  Laureate,  and  according  to  usage  I  suppose  it  will  be  made  a 
Cabinet  Counsellor's  place  *  (ibid.  386). 
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isters  were  present.  The  Cabinet  minutes  record  '  meetings  of 
his  Majesty's  servants'  at  which  Grenville,  the  First  Lord 
of  the  Treasury,  the  two  Secretaries  of  State,  the  President  of 
the  Council,  and  the  Chancellor  were  alone  present:  some- 
times this  body  is  reinforced  by  Lord  Mansfield,  the  Chief 
Justice.  It  is  not  easy  to  suppose  that  the  number  of 
honorary  members  of  the  Cabinet  had  diminished  between 
1760  and  1763,  and  there  is  other  evidence  to  show  that  the 
lUustrft-  Cabinet  Ministers  were  of  two  sorts,  efficient  and  honorary, 
distinction,  down  to  the  date  of  the  Rockingham  Ministiy  of  178a  ^. 

The  distinction  between  the  two  groups  was  marked  by 
the  communication  of  important  State  papers  to  the  '  efficient ' 
Ministers. 

When  Lord  Bute  in  176a  was  trying  to  drive  the  Duke 

of  Newcastle  from  the  Ministry  by  repeated   slights,   that 

which  the  Duke  felt  most  keenly  was  a  summons  to  a  Cabinet 

Thecirou-  Council  to  consider  a  declaration  of  war  with  Spain  when 

papers.       ^^  papers  had  been  supplied  to  him  by  the  Secretary  of  State, 

nor  information  as  to  the  course  which   negotiations   were 

taking.     '  Even  Mr.  Pitt,'  said  the  Duke,  '  had  that  attention 

Newcastle,  to  me  as  constantly  to  send  me  his  draughts  with  copies  for 

my  use,  desiring  me  to  make  such  alterations  as  I  should 

think  proper,  before  he  produced  them  at  the  meeting  of  the 

King's  servants^.' 

Hard-  The  same  distinction  is  noticeable  a  few  years  later.     The 

wicke. 

second  Lord  Hardwicke,  when  invited  to  become  Secretary  of 
State  in  Lord  B^ockingham's  Ministry  in  1766,  declined  to 
do  so  on  the  ground  of  health,  but  expressed  his  willingness 
to  loin  the  *  Cabinet  Council  witA  the  communication  oftuiners^I 
Shelbume  described  the  Cabinet  to  Bentham  as  consisting 

^  Lord  Lyttelton  in  April  1767  sent  a  list  of  a  proposed  Cabinet  toG.  . 
Grenyille.  It  consistB  of  fourteen  names.  He  says  that  be  has  mentioned 
*  only  the  principal  Cabinet  officers,*  but  the  list  includes  the  Lord  Chamber- 
lain and  the  Master  of  the  Horse  (Grenville  Pi^rs,  iv.  8).  The  Chancellor 
of  the  Exchequer  was  not  usually  a  member  of  the  Cabinet  unless  that  office 
was  held  together  with  the  First  Commissionership  of  the  Treasury. 

*  Rockingham  Memoirs,  i.  103. 

'  Bockingham  Memoirs,  1.  550. 
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of  an  outer  circle  and  of  the  Cabinet  mti  the  drculatiojiy  that  Shelbume. 
is,  with  access  to  important  State  papers  sent  round  in  Cabinet 
boxes  to  the  inner  circle  of  Ministers^. 

A^in,  in  a  debate  of  the  year  1775  in  the  House  of  Lords, 
the  former  members  of  the  Duke  of  Grafton's  Ministry  tried  to 
free  themselyes  from  blame  for  the  measures  which  had  troubled 
our  relations  with  the  colonies.  Lord  Mansfield  denied  all  Mansfield. 
responsibility,  though  he  admitted  that  he  had  been  a  member 
of  the  Cabinet  during  the  latter  part  of  the  reign  of  George 
II  and  the  whole  of  the  current  reign.  But  he  said  that 
there  was  a  '  nominal  and  efficient  Cabinet,'  and  that  he  had 
ceased  to  be  an  efficient  member  from  the  close  of  the 
Grenville  Ministry.  In  the  same  debate  the  Duke  of  Rich- 
mond told  the  House  that  Hhe  correspondence  with  our 
Foreign  Ministers  is  sent  round  at  a  convenient  time  in  little 
blue  boxes  to  the  efficient  Cabinet  Ministers,  and  that  each 
of  them  gives  his  opinion  on  them  in  writing  '•' 

This  distinction  between  efficient  and  non-efficient  members  Opposition 

in  Cabinet. 


I  ■  i»irf^«  I » i« 


I  of  the  Cabinet  seems  to  have  enabled  statesmen  who  had  once 
been  Cabinet  Councillors  to  consider  that  they  remained 
members  of  the  outer  circle.  pX.the^Cabiuet,  even  thous^h 
Their  political  opponents  held  the  erreat  offices  of  State. 
Thus,  the  Felhams  in  1 745  finding  themselves  in  a  position  Batb. 
to  make  terms  with  George  II,  insist  that  Lord  Bath,  who 
had  always  been  their  most  active  political  opponent,  '  should 
be  out  of  the  Cabinet  Council  V 

Still  more  noticeable  is  the  position  of  Lord  Mansfield  as  Mansfield. 
described  by  himself  in  1775*  He  had  been  a  member  of 
the  '  efficient  Cabinet '  down  to  the  close  of  the  Grenville 
Ministry.  When  Rockingham  succeeded  Grenville  '  he  had 
prayed  his  Majesty  to  excuse  him :  and  from  that  day  to  the 
present  day  had  declined  to  act  as  kh  efficient  Cabinet 
Minister  *.'     His  reason  for  refusing  to  act  with  the  Cabinet 

^  Bentbam,  iz.  218. 

■  Pari.  Hist,  xviii.  278. 

'  Coze,  Memoir  of  H.  Pelbam,  i.  295. 

*  Pari.  Hist.  xviiL  277. 
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when  Rockingham  came  in  was,  as  appears  from  his  speech, 
that  he  was  opposed  to  its  policy,  but  he  considered  that  he 
had  never  ceased  to  be  a  Cabinet  Minister  and  was  ready  to 
give  advice  when  asked. 

This  retention  of  Cabinet  rank  and  position  by  men  who 
had  ceased  to  be  in  accord  with  those  who  were  actually 
administering  the  affairs  of  the  country  must  have  been  a 
constant  source  of  insecurity  to  Ministries.  There  can  be  no 
doubt  that  it  offered  opening  for  intrigue  to  Geerge  III,  who 
was  never  loyal  to  Ministers  whom  he  disliked,  and  who  held 
himself  entitled  to  consult  these  titular  Cabinet  Ministers  to 
the  disadvantage  of  those  who  were  doing  the  business  of 
Government^. 
Rocking-        The  Cabinet  of  Lord  Rockingham  in  178a  would  seem 

ham 

Cabinet      to  be  the  first  in  which  there  were  no  non-efficient  members^. 

Minigtere.  ^*  consisted  of  eleven  persons,  each  holding  high  political 
office.  This  example  was  followed,  and  in  i8oi  we  find  the 
rule  laid  down  by  Addington,  that  *  the  number  of  Cabinet 
Ministers  should  not  exceed  that  of  the  persons  whose  re- 
sponsible situations  in  office  require  their  being  members 
of  itV 

Survival  of     This  statement  was  rendered  necessary  by  the  conduct  of 

theory.  Lord  Loughborough .  When  Addington  succeeded  to  Pitt 
in  1 801  the  Great  Seal  was  transferred  from  Loughborough 
to  Eldon.  But  Loughborough  did  not  consider  that  loss  of 
office  entailed  the  loss  of  his  seat  in  the  Cabinet.  He  at- 
tended its  meetings  and  retained  his  key  of  the  boxes :  but 
he  shortly  received  a  letter  from  Addington,  telling  him  that 
he  was  no  longer  a  member  of  the  Cabinet,  and  stating  in  the 
words  quoted  above,  the  limitation  of  the  Cabinet  to  persons 
holding  responsible  office  ^. 

So  &r  I  have  tried  to  trace  the  development  of  the  Cabinet 

^  Illustrations  of  this  may  be  found  in  the  numerous  consultations  between 
the  king  and  ex-ministers  which  preceded  the  £&11  of  the  Qrenville  and 
Bockingham  ministries  in  1765  and  1766. 

'  Rockingham  Memoirs,  ii.  464. 

'  Campbell,  IiiYes  of  the  Chancellors,  vi.  327.  *  Ibid.  326-7. 
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It  begins  as  a  political  committee  of  the  Privy  Conndl,  large 
and  even  indeterminate,  often  consisting  of  an  inner  gronp 
of  responsible  advisers  and  an  outer  circle  of  nominal  mem- 
bers sometimes  hostile  to  the  responsible  Ministers  of  the 
Crown :  it  is  now  and  has  been  for  the  whole  of  this  century 
a  small  body  of  men  who  hold  or  have  held  high  office,  who 
share  the  same  political  opinions  and  are  jointly  responsible 
for  their  action.  They  are  no  longer  '  the  lords  of  the  Cabinet 
Council/  they  are  '  Her  Majesty's  servants/  and  they  are  of 
necessity  Privy  Councillors,  for  thus  only  are  they  bound  by 
the  obligations  of  the  Councillor's  Oath  to  advise  the  Queen 
and  keep  her  Council  secret. 

§  2.     TAe  Collective  Responsibility  of  the  Cabinet, 
Plainly  a  Cabinet  which  contained  persons  hostile  to  those  Collective 
who.  were  carrying  on  the  King's  government  could  not  be  bm^ 
collectively  responsible  for  the  advice  tendered  to  the  King.  "^'^^^^"• 
Ix>rd  Bath  would  not  have  admitted  his  responsibility  for  the 
action  of  Newcastle  and  Pelham,  nor  Lord  Mansfield  for  the 
action  of  the  Rockingham  Cabinet.     But  though  collective 
responsibility  in  Cabinets  thus  constituted  was  impossible, 
one  might  have  expected  that  among  those  who  were  pro- 
fessedly acting  together  the  minority  would  have  shown  some 
loyalty  to  the  majority.     But  this  was  not  so. 

Lord  Camden,  who  figures  in  history  as  a  great  judge  and  Lord 
a  patriot  statesman,  when  the  Duke  of  Grafton's  Ministry  diM^vowal 
was  falling  into  discredit,  took  the  opportunity  of  alleging  °^,j'"  ^^^ 
that  he  had  been  an  unwilling  party  to  the  action  of  his 
colleagues  in  the  matters  arising  out  of  Wilkes'  election  for 
Middlesex.     A  few  years  later  he  repudiated  all  concern  in 
the  imposition  of  the  tea  duty  on  the  American  Colonies,  and 
the  Duke  of  Grafton  while  alleging  that  it  was  '  mean '  of 
Lord  Camden  to  try  to  evade  liability  for  a  measure  which 
was  consented  to  by  the  entire  Cabinet,  took  occasion  to  say 
that  4t  was  no  measure  of  his^,  though  he  was  Prime  Minister 
at  the  time.' 

>  Pari.  HiBt  xviiL  278. 
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Party  In  fact  party  loyalty  as  we  understand  it  was  unknown  to 

disloyalty.  ir-    J      J      J   ^ 

the  statesmen  of  the  middle  of  the  i8th  century.  It  was 
also  most  distasteful  to  the  King.  Constantly  throughout 
the  rei^  of  George  II  and  the  first  half  of  the  reign  of 
George  III,  we  find  expressed  the  King's  desire  for  a  Ministry 
on  a  '  broad  bottom/  that  is,  a  Ministry  of  various  political 
opinions,  whose  members  would  attend  to  the  business  of 
their  respective  departments,  and  would  not  combine  to  force 
on  the  King  any  scheme  of  home  or  foreign  policy.  In  the 
middle  of  the  i8th  century,  when  parties  had  degenerated 
into  knots  of  office  seekers,  bound  together  by  their  con- 
nection with  some  peer  who  owned  or  influenced  enough 
parliamentary  votes  to  make  him  politically  important^  a 
King  might  well  think  that  his  personal  wishes  should  have 
as  much  weight  as  the  interests  of  a  clique.  George  III 
played  off  one  clique  against  another,  and  fought  hard  against 
the  sound  theory  asserted  by  the  Rockingham  Whigs  that 
if  they  accepted  office  they  must  be  taken  as  a  party  and 
enjoy  the  exclusive  confidence  of  the  King. 
Legal  and  But  there  was  another  reason,  of  quite  a  different  character, 
spoDBibility  for  the  disjointed  condition  of  i8th  century  Cabinets.  Minis- 
Snguiahed.  "terial  responsibility  meant  to  the  statesmen  of  the  last 
century  something  different  from  what  it  means  to  us.  To 
them  it  meant  legal  responsibility,  liability  to  impeachment : 
to  us  it  means  responsibility  to  public  opinion,  liability  to 
loss  of  office.  Legal  responsibility  could  not  fairly  be  fixed 
upon  a  Cabinet  for  the  action  of  one  of  its  members,  and  this 
comes  out  clearly  in  a  debate  which  took  place  in  1806,  on 
the  acceptance  by  Lord  EUenborough,  the  Chief  Justice  of 
the  King's  Bench,  of  a  place  in  the  Cabinet.  Exception 
was  taken  to  the  appointment  on  the  ground  that  the  Chief 
Justice  might  be  responsible,  as  a  member  of  the  Cabinet, 
for  the  institution  of  legal  proceedings  over  which  he  might 
have  to  preside  as  a  judge.  The  supporters  of  the  Govern- 
ment contended  against  this  theory  of  responsibility  of  every 
member  of  the   Cabinet  for  the  acts  of  the  whole   body, 
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maintaiiiing  that  each  was  responsible  for  his  own  depart- 
ment.    '  The  Cabinet  was  not  responsible  as  a  Cabinet/  said  tUsponai. 
Lord  Temple,  *  but   the  Ministers  were  responsible  as  the  meant 
officers  of  the  Crown ' :    and  Fox  maintained  that  there  was 
ft  practieal  advantage  in  taking  responsibility  off  the  Cabinet 
and  fixing  it  upon  an  individual  official.     'The  immediate 
actor  can  always  be  got  at  in  a  way  that  is  very  plain,  easy 
and  direct,  compazed  to  that  by  which  yon  may  be  able  to  linbility 
reach  his  advisers^.'     It  is  very  noticeable  that  Mr.  Hallam,  pe^ment: 
writing  in  1827,  takes  the  same  view  of  Cabinet  responsi- 
bility ^     ^e  do  not  now  fear  that  Ministers  will  break  the 
law,  so  much  as  that  they  will  mismanage  our  affairs ;  they 
act  under  close  and  constant  critidsm,  and  since  loss  of  office 
and  of  public  esteem  is  the  only  penalty  which  Ministers  pay 
for  political  &ilnre,  it  is  possible  to  insist  that  the  action  of  means 

DOW  lo^8  i}T 

the  Cabinet  is  the  action  of  each  and  every  member  of  the  office. 
Cabinet.  If  a  Minister  differs  from  his  colleagues,  he  must 
resign^  or  else  must  be  held  responsible  for  their  action ;  he 
cannot  be  allowed,  like  Lord  Camden,  to  retain  office  and 
emolument,  and  afterwards  repudiate  the  action  of  those  with 
whom  he  eat  in  Council. 
Another  aspect  of  the  joint  responsibility  which  the  Cabinet  Unaniinity 

of  advice 

owes  to  the  public,  is  seen  in  the  unanimity  of  the  advice  to  Grown. 
which  it  should  offer  to  the  Crown.  Here^  we  are  again  met 
throughout  the  last  century  by  the  difficulty  arising  from 
the  existence  of  a  non-efficient  group  of  Cabinet  Ministers, 
who  as  they  were  not  parties  to  the  advice  actually  tendered, 
coold  not  be  bound  by  its  tenour.  That  a  body  of  Ministers 
should  agree  in  the  advice  which  they  offered  to  the  King, 

*  Cobbett,  Pari.  Debater,  vi.  308,  311. 

'  Hallam,  Hist.  iii.  187,  note.  '  I  cannot  possibly  comprehend  how  an 
triicle  of  impeachment,  for  sitting  as  a  Cabinet  Minister,  could  be  drawn ; 
nor  do  I  conceive  that  a  privy  councillor  has  a  right  to  resign  his  place  at 
the  board,  or  even  to  absent  himself  when  summoned ;  so  that  it  would  be 
highly  unjust  and  illegal  to  presume  a  participation  in  culpable  measures 
from  the  mere  circomstanoe  of  belonging  to  it.  Even  if  notoriety  be  a  /n^und, 
as  has  been  sometimM  contended,  for  impeachment,  it  cannot  be  sufficient  for 
conviction.' 

VOL.  U.  I 
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Of  gradual  was    ft    matter    for    self-congratulation.      Lord    Hardwicke 
grovfi  .       describes  with  satisfaction  some  meetings  of  the   Ministry 
of  Pitt  and  Newcastle,  in  the  midst  of  a  great  war,  when 
they  differed  violently,  but  composed  their  differences  *for 
the  sake  of  preserving  unanimity  in  the  King's  Council^.' 
The  question  whether  the  Crown  should  be  made  aware  of 
Itsim-       dissentient  opinions  among  its  advisers  must  be  a  matter 
^  of  Cabinet  etiquette,  but  the  experience  of  Lord  Grey  and 

William  IV  points  to  a  disadvantage  which  attends  the 
giving  such  information  to  the  Crown.  When  the  Reform 
Bill  of  1832  had  been  committed  in  the  House  of  Lords, 
Lord  Grey  an  amendment  to  the  Bill  was  carried  which  the  Government 
liamiv.  considered  fatal  to  the  measure.  The  Cabinet  thereupon 
pressed  upon  the  King  the  expediency  of  creating  peers  in 
sufficient  numbers  to  insure  the  success  of  the  Bill.  From 
this  opinion  the  Duke  of  Richmond  dissented,  and  his  dissent 
was  recorded  in  the  Cabinet  minute  submitted  to  the  King^ 
Soon  after  this  the  King  and  his  Ministers  differed  as  to  the 
proposed  creation  of  Peers,  and  the  Ministry  resigned.  The 
Duke  of  Wellington  endeavoured  to  form  a  Ministry,  and 
in  order  that  he  might  be  in  full  possession  of  the  circum* 
stances  under  which  he  was  taking  office,  the  communications 
which  had  passed  between  the  King  and  his  late  Ministers 
were  placed  in  his  hands.  The  Duke  gave  up  his  attempt, 
and  Lord  Grey  returned  to  office;  but  the  formal  recoid  of 
dissentient  opinion  in  the  Ministry  was  used  to  its  dis- 
advantage in  subsequent  debates.  Lord  Grey  complained  of 
this  to  the  King,  but  it  is  clear  from  the  King's  answer  that 
the  fault  lay  in  the  Cabinet  minute  which  informed  the  King 
that  his  advisers  were  not  unanimous  '. 
Secrecy  of  Closcly  Connected  with  what  has  gone  before  is  the  secrecy 
Councils,  which  is  imposed  upon  Cabinet  Ministers  as  to  the  matters 
passing  in  the  Cabinet.     Formally  this  depends  on  the  oath 

^  Life  of  Lord  Hardwicke,  iii  348. 

»  Correnp.  of  WiU.  IV  and  Earl  Grey,  ii.  305. 

*  Corresp.  of  Will.  IV  and  Lord  Grey,  ii.  423,  431. 
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of  the  Privy  Coancillor,  but  the  obligation  does  not  always  for  a  long 
seem  to  have  been  regarded  aa  very  binding.     The  members  oognized. 
of  the  Grafton  Ministry,  1 767-1770,  were  quite  ready  to 
announce  the   part  they  had  taken  in  Cabinet  discussions 
on  the  expulsion  of  Wilkes  and  the  taxation  of  the  American 
Colonies.     The  Duke  of  Grafton  kept  notes  of  what  passed  at 
J!^binet  meetings,  but  according  to  modern  rule^  no  record  is 
kept  of  transactions  in  the  Cabinet,  unless  when  a  decisiop.  Pplse  of 
"•^•?liT)mitte  Jto  i1ff^^  TBJiug^jp'^'j^aii^ijtaC^^ 

vvhen  George  III  dismissed  Lord  Grenville's  Ministry  Lord 
because  they  differed  from  him  on  the  removal  of  Roman 
Catholic  disabilities.  Cabinet  minutes  are  said  by  Lord  Grey 
to  have  been  *very  freely  and  not  very  fairly  produced^.' 
Cei'tainly  Lord  Grenville  sent  to  the  Speaker  copies  of  a 
Cabinet  minute  of  the  King's  answer  and  of  the  Cabinet's 
reply  *.  Perhaps  the  growth  of  the  ideas  of  joint  responsi- 
bility to  the  public  for  action  and  of  unanimity  in  respect  of  the 
advice  given  to  the  Crown  may  have  done  more  than  the 
Privy  Councillor's  oath  to  enforce  that  secrecy  which  is  a  part 
of  the  loyalty  due  from  a  minister  to  his  colleagues  ^ 

The  obligation  and  its  reasons  are  clearly  stated  by  Lord  Lord  Mel- 
Melbourne,  in  remonstrating  with  William  IV  for  havings 
as  he  supposed,  permitted  Lord  John  Russell  to  disclose  the 
purport  of  discussions  in  the  Cabinet.  *  What  Minister  will 
ever  hereafter  give  his  opinion  freely  and  unreservedly  upon 
the  matters  before  him  if  he  feels  that  he  is  liable,  at  any 
distance  of  time,  to  have  those  opinions  brought  to  light. 


*  Melbourne  Papers,  247.  "  Lord  Colchester'B  Diary,  iL  108. 

*  An  Order  of  the  Queen  in  Council,  4th  Feb.  1878,  reaffirming  rules  laid 
down  in  1627,  enjoins  that  'no  disclosure  be  made  touching  the  matters 
treated  of  in  Councils,  and  no  publication  made  by  any  man  how  the  par- 
ticular voices  went.'  Whether  this  applies  to  Cabinet  discussions  I  do  not 
know.  Lord  Selbome  in  his  pamphlet  Judicial  Procedure  of  the  Privy  Council 
upholding  the  antiquity  and  propriety  of  this  rule  in  other  business  of  the 
Council,  makes  no  allusion  to  the  Cabinet.  The  Greville  Memoirs  for  the  last 
yean  of  the  Melbourne  Ministry  contain  abundant  proof  that  some  member 
of  the  Cabinet  confided  to  the  Clerk  of  the  Council  very  full  accounts  of  what 
passed  at  Cabinet  meetings.    Qreville,  Memoirs,  iv.  308,  320,  325. 

I  % 
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and  to  be  himself  arraigned  at  the  bar  of  the  public  for  having 
held  them ;  and  how  can  the  public  afiairs  be  satis&ctoiily 
conducted  unless  the  sentiments  of  Ministers  be  declared  in 
their  fullest  extent,  and  without  the  least  bias  either  of  ap- 
prehension or  precaution  ^  ?  ' 

Such  disclosures  are  never  now  made  without  the  permission 
of  the  Sovereign.  It  is  the  practice  that  this  permission  should 
be  obtained  through  the  intervention  of  the  Prime  Minister^ 
and  that  the  disclosure  should  be  strictly  limited  by  the  terms 
of  the  permission  granted  \ 

§  3.  TAe  relations  of  the  Cabinet  to  the  Prime  Miniiter 

and  the  Croum. 

Prime  The  existence  of  a  Prime  Minister  may  be  said  to  date  from 

Minister 

A  modern    the  disappearance  of  the  King  from  the  Cabinet  Council. 

'      We  are  accustomed  to  regard  a  Prime  Minister  as  a  necessity 

of  our  constitution,  and  we  understand  the  term  to  mean  the 

chosen  leader  of  that  parly,  of  which  a  majority  has  been 

returned  to  the  House  of  Commons ;  whom  the  Queen  has  in 

consequence  asked  to  form  a  Ministry,  in  the  assurance  that 

his  followers  are  sufficiently  numerous,  and  sufficiently  loyal, 

to  secure  support  for  the  measures  which  he  may  recommend 

to  the  Crown  and  to  Parliament. 

in  17th  **        But   the    Statesmen   whom   we  are  wont  to   call   Prime 

century.      Ministers,  between  1660  and  17 14,  had  no  such  powers  as  to 

the  choice  of  their  colleagues  or  the  support  of  their  measures. 

The  title  was  not  known  till  the  commencement  of  the 

1 8th  century.     Ormond  suggested   to    Clarendon,  in  1661, 

that  he  should  give  up  office  and  confine  himself  to  advising 

the  King  on  questions  of  general  policy.     Clarendon  declined 

to  give  up  administration  and  enjoy  a  pension  out  of  the 

Exchequer  'under  no  other  title  or  pretence  but  of  being 

first  Minister,  a  title  so  newly  translated  out  of  French  into 

English,  that  it  was  not  enough  understood  to  be  liked,  and 

*  Melbourne  Papers,  215.  «  Hansard,  oodv.  11 86. 
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every  man  would  detest  it  for  the  burden  it  was  attended 
with  V 

The  suggestion  shows  the  estimate  formed  of  Clarendon's  Clarendon 
position  by  his  contemporaries,  and  that  he  was,  in  point  of  charies  II. 
power  and  influence,  what  passed  for  a  Prime  Minister  in 
those  times.  But  Clarendon  had  not  the  choice  of  his 
colleagues ;  the  inner  Council  of  Advisers  was  increased  by 
the  introduction  of  Ashley  ^,  and  later  of  Coventry,  without 
his  concurrence,  and  without  consulting  him  Charles  made 
Bennet  Secretary  of  State  ^.  Nor  had  Clarendon  a  decisive 
voice  in  measures  which  should  be  submitted  by  members  of 
this  inner  Council  to  Parliament  ^. 

No  one  corresponding  to  a  Prime  Minister  could  be  said  to  Sunder- 
have  existed   throughout  the  reign  of  William  III.     The  wiliiam 
celebrated  Whig  Ministry  of  William  III  had  no  recognised  ^^^* 
leader.     Bumet  speaks  of  the  management  of  the    Kings 
affiiirs,  for  parliamentary  purposes,  as  being  in  the  hands  of 
Sunderland  from  1693  to  1698  ^.     Sunderland  was  too  un- 
popular in  the  country  to  take  any  prominent  part  in  public 
affairs,  in  fact  he  only  accepted  the  ofiice  of  Lord  Chamberlain 
in  1697,  and  held  it  for  a  year.     It  is  significant  thab  he  was 
frightened  into  retirement  by  the  wrath  of  the  Whig  junto  at 
the  appointment  of  Vernon  as  Secretary  of  State  by  the  Kiug, 
on  his  advice  ^,  and  without  consulting  any  other  Ministers. 

Nor  can  it  be  said  that  throughout  the  reigu  of  Anne  any  Godolphin 
Minister  had  the  commanding  position  which  we  associate 
with  the  Premier.  Godolphin,  by  slow  degrees,  ousted  his 
rivals,  Harley  and  St.  John,  from  the  Cabinet,  and  when 
Anne  determined  once  more  to  employ  the  Tory  advisers  in 
whom  her  confidence  was  really  placed,  Godolphin  bore,  with- 
out resistance,  dismissals  of  his  friends  and  appointments  of 

^  Clarendon,  Autobiography,  i.  420.  In  Sir  John  Beresby'B  Memoira  (ed. 
Cartwright)  Clarendon  ib  spoken  of  as  '  the  Great  Minister  of  State/  p.  53. 
Buckingham,  as  *  the  principal  Minister  of  State/  pp.  76,  81.  Danby,  as  '  the 
Chief  Minister/  p.  168.  '  ClarendDn,  Autobiography,  ii.  544,  460. 

'  Clarendon,  Autobiography,  ii.  226.  *  Ibid.  ii.  344-349' 

*  Bumet,  History  of  his  own  Time,  iv.  207,  208,  and  notes. 

*  Macanlay,  viii.  20. 
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his  foes,  which  do  Prime  Minister  of  modem  days  wonld 
have  endured  for  a  moment. 

^d^A^  Harley  is  repeatedly  described  by  Swift  as  first  Minister^, 

or  chief  Minister,  and  it  is  in  the  writings  of  Swift  that  we 
first  find  the  term  Prime  Minister^.  But  Harley  did  not 
choose  his  own  colleagues,  nor  could  he  exclude  from  the 
Cabinet  persons  opposed  to  his  policy^.  His  reluctance  to 
push  measures  to  an  extremity  with  his  opponents,  by  insist- 
ing on  their  removal  from  all  political  office,  caused  something 
like  a  rebellion  in  his  own  camp.  The  October  Club  wanted 
a  Prime  Minister  of  their  own  choosing,  and  a  full  share  of 
the  spoils  of  victory  ;  the  Queen  was  not  prepared  to  admit 
that  anyone  ruled  but  herself.  Harley  stood  between  a  party 
who  wanted  much,  and  a  mistress  who  would  concede  little ; 
he  bad  not  at  his  command  the  party-discipline,  now  at  the 
command  of  a  party-leader,  which  would  have  enabled  him  to 
put  constraint  on  the  Queen,  nor  the  full  confidence,  now 
accorded  to  a  Prime  Minister,  which  would  have  enabled  him 
to  satisfy  the  demands  of  his  party. 

Wftlpole,  Walpole  was  the  first  Prime  Minister  in  the  modem  sense 
of  the  word.  It  is  true  that  he  dj  tiered  m  many  respects  as 
to  the  extent  and  the  sources  of  his  power  from  the  Prime 
Ministers  of  the  present  day.  Within  the  Cabinet  there  was 
often  a  fierce  struggle  for  predominance.  Carteret  sat  there 
for  nine  years.  For  the  first  three  he  was  a  formidable  rival 
as  Secretary  of  State ;  for  the  last  six  he  was  a  malcontent 
colleague,  prepared  to  take  every  opportunity  of  weakening 
the  power  of  the  First  Lord  of  the  Treasury.     Townshend, 

*^|*  *****?.?*    during  the  last  months  of  his  tenure  of  office  as  Secretary  of 

colleagues  State,  stmggled  hard  to  displace  Walpole.  Walpole  was 
never  invited  by  the  King,  as  a  modem  Prime  Minister  is 
invited,  to  form  a  Ministry  of  persons  who  will  act   har- 

^  Memoirs  relating  to  change  in  the  Qneen's  Ministry,  Swift,  zv.  24. 

'  Enquiry  into  the  behaviour  of  the  Queen's  last  Ministry,  Swift,  xvi.  19, 
and  again  in  the  preface  to  the  History  of  the  last  four  years  of  Queen  Anne, 
p.  38,  we  find  the  term  nsed  with  a  recognition  of  its  noTelty,  *  those  who  are 
now  called  prime  ministers/  '  Ibid.  zv.  6i. 
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monionslj  with  him.  He  entered  the  Cabinet  as  a  man  of 
acknowledged  political  eminence,  joining  a  body  of  men  with 
whom  he  was  in  agreement  on  the  chief  questions  of  the  time, 
and  he  established  himself  as  Prime  Minister  by  the  gradual  ex- 
pulsion of  those  who  were  inclined  to  dispute  his  pre-eminence. 
1/  The  sources  of  his  power  were  two ;  his  fiEhvour  with  aoarces  of 
George  II,  mainly  due  to  the  influeipice^.whicjx  he  ac(^uired 
over  the  mind  of  Queen  Caroline,  and  the  compact  working  royal 
I  majority  which  he  possessed  in  the  Hooae  ^Qt.Cpmmons. 

How  that  majority  was  obtained  and  kept  together  we  manage- 
need  not  here  discuss  ^.     One  thing  is  clear,  if  Walpole  could  Parlia- 
have  relied  on  its  independent  support  he  would  have  resigned  ^^^  * 
more  than  once  in  the  course  of  his  ministry,  in  order  to  show 
to  the  King  and  Pulteney  that  he  was  master  of  the  situation. 
His  majority  was  kept  together  by  the  favours,  present  and 
prospective,  which  only  a  Minister  could  dispense. 

He  was  a  Prime  Minister  in  fact,  because  his  will  controlled  ^}»  prac- 
tical 8U- 

the  policy  of  the  country;  and  it  did  so,  partly  because  hepremacy, 
obtained  the  acceptance  by  the  King  of  ministers  of  his  own 
choice  for  colleagues,  and  partly  because  he  commanded  a 
majority  in  a  parliament  which  was  corrupt  and  had  ceased 
to  be  truly  representative  —  a  majority  which  he  commanded 
so  long  as  he  retained  the  power  to  reward  it.  But  to  the 
popular  mind  a  Prime  Minister  was  not  the  leader  indicated 
by  the  popular  choice,  but  the  creature  of  royal  favour. 
Hence  it  was  charged  against  Walpole  that  he  was  *  sole  Hu  dis- 
Minister '  and  ^  prime  vizier  ^,'  and  hence  his  indignant  re-  the  title. 

^  Mr.  Morley  (^English  Statetmen,  Walpole,  121-129)  ^^  tried  hard  to  ex- 
onerate Walpole  from  charges  which  have  remained  practically  nnanswered  for 
more  than  a  century :  but  the  circumstantial  evidence  is  almost  irresistible. 
Mr.  Edgecumbe  and  Lord  Isla  had  managed  respectively  the  Cornish  and  Scotch 
constituencies,  the  former  was  opportunely  raised  to  the  Peerage,  and  both 
pleaded  privilege  and  refused  to  answer  before  the  Committee  of  Inquiry.  So 
did  Pazton  the  Solicitor  to  the  Treasury,  though  he  was  sent  to  Newgate  for 
his  refusal.  And  what  are  we  to  make  of  Walpole*8  advice,  when  out  of  office, 
to  Henry  Pelham :  *  you  must  be  understood  by  those  that  you  are  to  depend 
upon ;  and  if  it  he  paseible  they  mutt  he  perstMded  to  keep  their  own  eeeret,* 
Coxe's  Pelham,  i.  9$. 

'  Pari.  Hist.  xi.  1380,  and  see  the  protest  of  the  dissentient  Lords  en  the 
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pndiation  of  the  charge,  and  his  statement  hj  way  of  defence, 
that  he  was  only  one  of  the  King's  Cooncil,  and  had  no  more 
voice  in  the  direction  of  affidrs  than  any  other  member  of  the 
Cabinet. 

I  have  dwelt  thus  on  the  position  of  Walpole  because  he 
illustrates  the  difference  between  the  Prime  Ministers  of  the 
last  century  and  the  Prime  Minister  of  to-day  ;  because,  too, 
his  power  gives  a  forecast  of  the  coming  change  in  the  fact 
that  it  rested  not  wholly  on  royal  favour,  but  greatly  also  on 
the  majority  in  the  House  of  Commons,  which  he  was  able  to 
control,  though  not  to  trust. 
The  Pel-         A  few  years  after  Walpole's  fall  the  arts  of  Parliamentary 
theCoart.  management  had  so  far  progressed  that  the  Pelhams  were 
able  to  put  pressure  on  the  King  to  admit  William  Pitt  to 
office.     They  and  their  friends  resigned  in  a  body,  and  lefb  no 
possible  Minister  acceptable  at  once  to  the  King  and  the 
majority  of  the  Commons  ^. 
George  III       When  George  III  tried  to  meddle  not  only  with  the  com- 
Whiga;      position  of  Cabinets  and  the  direction  of  policy,  but  with 
Parliamentary  management,  the  Whigs  drew  together  and 
formed  a  party  whose  connecting  link  was  resistance  to  royal 
influence,  who  claimed,  if  they  were  to  serve  the  King  at  all, 
to  nominate  their  leader  as  Prime  Minister,  to  work  together 
under  a  Ministry  which  should  consist  exclusively  of  Whigs, 
and  to  enjoy  the  King's  exclusive  confidence  ^.   This  right  of 
they  claim  a  party  to  nominate  its  leader,  and  if  it  came  into  power  to 
th^r  require  his  acceptance  by  the  King  as  Prime  Minister  was 

leader,  bitterly  disputed  by  George  III.  And  while  the  King  dis- 
puted the  claim  of  a  successful  party  to  nominate  a  Prime 
Minister,  politicians  were  not  always  ready  to  admit  the  need 
of  such  a  personage. 

In  1783  the  Duke  of  Grafton  when  asked  to  join  Lord 

rejection  of  the  motion   to   remove  Sir  B.   Walpole.      *  Because  we  are 
pemnaded  that  a  sole  or  even  a  first  Minister  is  an  officer  unknown  to  the 
law  of  Britain,  inconsiitent  with  the  oonstitation  of  this  conntry  and  destructive 
of  liberty  in  any  government  whatever.' 
^  Coxe,  Memoirs  of  H.  Pelliam,  i.  289.        '  Stapylton»  Canning,  203-308. 
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Shelbnme's  Ministry  told  Shelburne  that  he  would  not  con-  bnt  a 
sider  him  as  Prime  Minister  ^,  bat  only  as  holding  the  princi-  Minister 
pal  office  in  the  Cabinet.     In  the  Coalition  Ministry  which  ^i^^^^ 
succeeded  Shelbome^  the  Duke  of  Portland  was  placed  at  the  necessary 
Treasury,  while  Fox  and  North  shared  the  practical  control 
of  affidrs.     A  similar  ari'angement  was  proposed  in  1803  by 
Addington  to  Pitt,  the  proposal  being  conveyed  by  Dundas. 
Addington  thought  it  possible  that  he  and  Pitt  might  be 
Secretaries  of  State,  with  a  First  Lord  of  the  Treasury  of  no 
political  importance,  and  that  there  should  be  no  Prime  Minis- 
ter.    But  Pitt  had  been  for  seventeen  years  a  Prime  Minister  till  Pitt\« 
in  the  modem  sense  of  the  word,  possessing  the  full  confidence   ™^' 
of  the  King,  and  working  with  a  Cabinet  in  which  his  supre- 
macy was  undoubted.      He  told   Dundas  that  it  was   'an 
absolute  necessity  in  the  conduct  of  affairs  of  this  country 
that  there  should  be  an  avowed  and  real  Minister  possessing 
the  chief  weight  in  the  Council  and  the  principal  place  in  the 
confidence  of  the  King.     That  power  must  rest  in  the  person 
generally  called  First  Minister  ^.' 

It  may  be  said  then  that  before  1832  it  was  essential  to  Condition 
the  position  of  a  Prime  Minister,  firstly,  that  he  should  hold  rfjjp  ^^ore 
the  '  principal   place  in  the   confidence  of  the   King,'  and  '^S'- 
next  and   following  from  it,  that   he   should    possess  'the 
chief  weight  in  the  Council.'     The  second  of  these  require- 
ments  followed  upon    the  first   because   unless   the   Prime 
Minister  possessed  the  King's  full  confidence  he  might  be 
fettered  in  the  choice  of  his  colleagues,  or  they  might  em- 
barrass his  action  by  dissent  or  intrigue.    A  King  such  as 
George  III  might  even  use  his  Parliamentary  influence  to 
overthrow  a  Minister  and  a  Cabinet  loyal  to  one  another  but 
unacceptable  to  himself. 

But  since  the  extension  of  the  franchise  which  began  in 
1832,  the  Prime  Minister  has  become  more  and  more  the 
direct  choice  of  the  people,  as  the  House  of  Commons  has 
become  more  and  more  the  reflection  or  the  mouthpiece  of 

'  Fitsmanrice,  Life  of  Shelburne,  iii.  343.    '  Stanhope,  Life  of  Pitt,  iv.  34. 
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Increased    popular  opinion.     It  is  obvious  that  when  the  result  of  a 

of  poet.       general  election  sends  to  the  House  of  Commons  a  large 

majority  of  members  bound  by  promises  to  their  constituents 

to  support  the  policy  of  some  one  individual  statesman,  the 

relations  of  such  a  man  with  the  Crown,  with  his  colleagues, 

with   the   majority  which   supports  him   in  the    House  of 

Commons,  are  very  different  to  those  of  a  Minister  of  the 

I  last  century,  who  in  the  last  resort  could  only  appeal  to 

[  nomination  boroughs  or  close  corporations,  or  at  the  best 

to  county  constituencies  seldom  stirred  to  a  vivid  interest  in 
political  affairs. 

But  enough  has  been  said  to  indicate  the  growth  of  the 
idea  that  a  Prime  Minister,  though  unknown  to  our  consti- 
tutional law,  is  a  necessary  part  of  our  constitutional  con- 
ventions.    We  should  now  regard  the  actual  relations  of  the 
i  Prime  Minister  to  the  Crown  and  to  his  colleagues. 

Hisrela-         The  Prime  Minister  is  commonly  said  to  have  the  power 

colleagues,  of  choosing  his  colleagues  and  of  dismissing  them,  but  this 

must  be  understood   with  reservations.      When  a  general 

election  has  shown  that  the  electorate  desire  one  man  above 

[  all  others  to  guide  the  policy  of  the  State,  and  have  returned 

a  large  majority  of  members  pledged  to  support  him,  the 
power  which  is  placed  by  the  Crown  in  the  hands  of  such 
a  man  can  be  freely  used.  The  prominent  members  of  his 
party  are  at  his  disposal,  his  government  can  survive  defec- 
tions, and  the  expression  of  his  opinion  is  authoritative.  If 
the  electorate  are  indifferent  as  to  which  of  two  or  more  party 
leaders  shall  control  the  counsels  of  the  party,  the  discretion- 
ary powers  of  the  Crown  are  exercised  with  greater  freedom. 
^  Limits  of    The  Prime  Ministei*  selected  must  manag^e  as  well  as  rule  his 

over  them,  subordinates.  When  we  say  that  a  Prime  Minister  can  dismiss 
a  colleague,  we  mean  no  more  than  this,  that  a  strong  Premier 
can  say  to  the  Queen,  '  He  or  I  must  go.'  The  ultimate  test 
of  the  strength  of  a  Prime  Minister  or  of  a  subordinate  is 
always  this,  *  Can  the  Government  get  on  without  him  ?  * 
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A  Minister  may  retire  from  office  volantarily  because  he  dependf 
differs  from  the  policy  of  the  Prime  Minister  and  his  col-  ^lative 
leagues,  as  did  Mr.  Bright  in  1882,  and  the  Government  ""P^'^* 
may  retain  its  strength  unimpaired. 

A  Minister  may  retire  from  office  involuntarily  because  he 
will  not  subordinate  his  views  to  those  of  his  chief,  as  did 
Ijord  Palmerston  in  1 851.  Lord  John  Russell  was  then  com- 
peUed  to  tell  the  Queen  that  he  could  no  longer  serve  with 
Lord  Palmerston.  The  latter  was  requested  to  give  up  the 
seals  of  office,  but  the  Ministry  did  not  long  survive  his 
loss. 

Or  the  retiring  Minister  may  be  of  such  importance  to 
his  colleagues  and  his  party  that  the  Prime  Minister  may 
feel  it  impossible  to  cany  on  Government  without  his  aid, 
such  was  the  case  of  Lord  Althorp  in  1834,  whose  resigna- 
tion of  office  as  Chancellor  of  the  Exchequer  and  leader  of  the  ^ 
House  of  Commons  brought  about  the  retirement  of  Lord  ' ' 
Grey. 

Inave  chosen  these  three  instances  of  eminent  men  leaving 
a  Ministry,  voluntarily  or  otherwise,  because  they  show  that 
the  Prime  Minister  is,  after  all,  a  Minister  standing  in  some 
special  relations  to  the  Crown  and  to  his  colleagues,  but  de- 
pending for  his  pre-eminence  upon  his  personal  qualities  and 
personal  exertions. 

The  Prime    Minister  is   the  channel  of   communication  His  rela- 
between  the  collective  Cabinet  and  the  Crown  ^,  but  every  crown. 
Minister  has  a  right,  as  a  confidential  servant  of  the  Crown, 
to  state  the  business  of  his  department  in  the  Royal  presence, 
without  the  intei*position  of  the  Prime  Minister  ^.  No  loyal  col- 

'  Such  communications  were  formerly  made  through  a  Secretary  of  State, 
a  survival  of  the  Tudor  arrangements.  Grenville  Coiresp.  iii.  16,  note ;  and 
see  Burnet,  Hist.  Reformation,  y.  117 :  but  the  practice  has  been  such  as  is 
described  for  more  than  a  century. 

'  See  Mr.  Glads.tone*s  criticism  on  the  temporary  arrangement  by  which 
Lord  Palmerston's  despatches  were  communicated  to  the  Queen  by  Lord  John 
RuKell,  OUanings  of  Patt  Tean,  i.  86.  English  Church  Quarterly  Review, 
Jan.  TS77. 
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The  leagae  would  in  his  communications  with  the  Sovereign  open 

of  commu.  matter  of  novelty  or  importance  which  has  not  previously  been 

mcatioD,     discussed  with  the  Prime  Minister,  or,  if  need  be,  with  the 

entire  Cabinet ;  for  the  Prime  Minister  exercises  a  general 

superintendence  over  all  the  departments  of  Government. 

But  a  Prime  Minister  does  not  allow  business  peculiar  to 
the  department  of  one  of  his  colleagues  to  be  first  submitted 
to  himself.  Lord  Melbourne  returned  to  the  Austrian  Am- 
butnotto  bassador  despatches  addressed  to  him  as  Prime  Minister^ 
colleagues,  which  should  have  been  sent  to  Lord  Palmerston  as  Foreign 
Secretary.  <  The  forms  of  the  English  Government,'  he  said, 
^  have  marked  out  the  Secretary  of  State  for  Foreign  Affairs 
as  the  Minister  to  whom  all  correspondence  firom  foreign 
powers  ought  to  be  addressed  ^.'  If  the  Prime  Minister  does 
not  interfere  in  the  departments  of  his  colleagues,  save  by  way 
of  general  superintendence,  it  is  still  more  improper  that 
any  other  Minister  should  do  so.  One  of  the  gravest  charges 
contained  in  the  letter  in  which  Lord  Melbourne  condemned 
Lord  Brougham  to  political  extinction  was  that  Lord  Brougham 
as  Chancellor  had  interfered  in  the  business  of  the  Irish  Office, 
without  communication  either  with  the  Prime  Minister  or  the 
Home  Secretary,  in  whose  province  the  matter  lay  ^. 
Hb  duties       But  though  the  Prime  Minister  does  not  interpose  between 

to  them. 

his  colleagues  and  their  Sovereign  in  the  business  of  their 
departments,  it  seems  customary  that  he  should  intervene  to 
save  them  from  the  consequences  of  neglect  or  indiscretion, 
and  should  smooth  over  possible  difficulties. 

Thus  Lord  Grey  remonstrates  with  William  IV,  because 
'  His  Majesty's  manner  to  Lord  Durham  has  not  been  marked 
with  the  same  kindness  that  he  has  shown  to  his  other  ser- 
vants^.' Lord  Melbourne,  after  a  protest  against  the  very 
unjustifiable  action  of  Lord  John  Russell,  who  had  asked 
permission  to  disclose  Cabinet  discussions  without  previously 

^  Melbourne  Papers,  340. 

'  Melbourne  Papers,  a6i,  263. 

*  Corresp.  of  Will.  IV  and  Earl  Grey,  i.  ioi. 
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eonsnlting  his  leader,  is  careful  to  assure  the  King  that  Lord 
John  acted  through  ^indiscretion  or  misconception,  as  he  is 
utterly  incapable  of  anything  of  a  clandestine  character  ^.* 

In  the  same  spirit  he  replies  to  a  letter  of  censure  which 
the  King  desired  him  to  forward  to  Lord  Palmerston ;  he 
takes  full  responsibility  for  the  matter  complained  of,  and 
*'  feels  himself  to  labour  under  the  whole  of  that  disapproba- 
tion which  your  Majesty  is  pleased  to  express  of  the  conduct 
of  Lord  Palmerston.' 

It  remains  to  note  the  relations  between  the  collective 
Cabinet  and  the  Crown. 

The  Ministers  of  the  Crown  are  entitled  to  its  full  con-  The  King*H 

«j-.*ft,«i«»**.-*y*-|fl»-'^*v^^-^wj-  .--i»*..#.^P«M?-**-^V'*r  -^f»  servants 

ndence,  and  this  means,  first,  that  the  sovereign  shall  not  entitled 
seek  or  take  advice  from  others  in  matters  of  State  unknown  ^  ^*' 

confidence. 

to  them;  next,  thaib.iiJBL,stiaU-Roti^^giiY^.-B«^U<^^^^ 
opinions  on  matters  of  State  unadvised  by  them  ;  and  lastly, 
that  he  shall  ffive  them  proof  of  his  confidence  bv  tl^ie  ^cpegt- 
ance  of  their  advice,  not  only  as  to  the  measures  of  govern- 
ment^  but  in  other  ways,  and  especially  as  to  the  person* -who 
shall  fill  offices  in  the  royal  gift. 

The  first  of  these  statements  may  be  illustrated  from  a  Ca)  He 
passage  in  the  history  of  Lord  Grey's  Ministry.     The  Duke  consult 
of  Wellington  addressed  the  King  directly  on  the  subject  of  °'^®"» 
the  arming  of  political  societies  at  a  time  when  the  excite- 
ment occasioned  by  the  discussions  on  the  Reform  Bill  caused 
anxiety  as  to  the  maintenance  of  order.     The  King  replied  ; 
and  from  the  correspondence  which  passed  between  the  King, 
his  private  secretary,   and  Lord  Grey,  it  appears   that   the 
Cabinet,  although  assured  that   the  King's  communication 
with  the  Duke  did  not  indicate  any  want  of  confidence  in 
them,  regarded  it  as  unconstitutional.      Lord   Grey  writes 
'that  it  might  produce  inconvenience  if  His  Majesty  were 
to  express  opinions  to  any  one  but  his  confidential  servants 

^  Melbourne  Papers,  319. 
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Duties  of  Geoi^  III  that  he  had  matured  a  scheme  for  the  removal 
to  King,  of  Roman  Catholic  disabilities  before  he  had  submitted  it  to 
the  King  *.  In  like  manner  William  IV  expressed  his  sur- 
prise that  a  Bill  for  abolishing  capital  punishment  in  certain 
cases  had  been  introduced,  as  he  supposed,  by  his  Ministers 
without  his  approbation.  It  was  explained  to  him  that  the 
measure  in  question  was  a  private  member's  Bill,  which  Lord 
Althorp,  who  led  the  Government  in  the  House  of  Commons, 
had  supported  in  the  legitimate  exercise  of  his  private  judg- 
ment ^ 

The  necessity  of  informing  the  Sovereign  on  all  important 
measures  of  the  Executive  is  best  illustrated  by  the  circum- 
stances which  brought  about  Lord  Palmerston's  retirement 
in  1 85 1,  and  the  memorandum  communicated  to  him  by  the 
Queen  through  the  Prime  Minister  as  to  the  duty  of  the  Sec- 
retary of  State  for  Foreign  Affairs^.    It  was  in  these  words : — 

'  The  Queen  desires,  first,  that  Lord  Palmerston  will  distinctly 
state  what  he  proposes  in  a  given  case,  in  order  that  the  Queen 
maj  know  as  distinctly  to  what  she  is  giving  her  royal  sanction. 
Secondly,  having  once  given  her  sanction  to  a  measure,  that  it  be 
not  arbitrarily  altered  or  modified  by  the  Minister.  Such  an  act 
she  must  consider  as  failing  in  s^cerity  towards  the  Crown,  and 
justly  to  be  visited  by  the  exercise  of  her  constitutional  right  of 
dismissing  that  Minister.  She  expects  to  be  kept  informed  of 
what  passes  between  him  and  the  foreign  ministers,  before  im- 
portant decisions  are  taken,  based  upon  that  intercourse ;  to  receive 
the  foreign  despatches  in  good  time,  and  to  have  ^e  drafts  for  her 
approval  sent  to  her  in  suflficient  time  to  make  hergelf  acquainted 
with  their  contents  before  they  must  be  sent  off.' 

Nor  is  the  liability  of  Ministers  to  keep  the  Crown  in- 
formed on  political  questions  limited  to  executive  action. 
The  Leader  of  either  House  of  Parliament  must  send  to  the 
Queen  at  the  close  of  every  day's  business  an  account  of  what 
has  passed. 

Suggested   changes   in   administration    may  begin    in  so 

»  SUnhope,  Life  of  Pitt,  iii.  268. 
•  Correap.  of  Lord  Grey  and  Will.  IV,  ii.  450. 
Hansard,  cxix.  go. 
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vague  and  tentative  a  manner  that  it  is  hard  to  say  at  what 
point  communication  vdth  the  King  becomes  imperative.  It 
is  clear  that  the  negotiations  which  Adding^on  condacted  with 
Rtt  in  1804  went  further  than  George  III  considered  to 
be  justifiable,  and  it  would  certainly  seem  right  that  when 
the  confidential  servants  of  the  Crown  contemplate  a  change 
in  the  character  of  the  administration,  the  Sovereign  should 
have  early  knowledge  of  the  matter. 

§  4.  Tie  Dependence  of  the  Cabinet  upon  the  Home  of  Commone. 

It  remains  to  consider  the  dependence  of  the  Cabinet  upon 
Parliament. 

In  this  respect  we  are  apt  to  carry  back  into  the  history  of 
the  last  century  theories  which  are  only  appropriate  to  the 
practice  of  our  own  day. 

The  Cabinet  represents  the  dominant  political  party,  the  Cabinet 
Prime  Minister  is  the  foremost  man  of  that  party,  indicated  by  dependent 
Parliament  and  chosen  thereupon  by  the  Crown.  The  advice  c^mmong 
of  the  Cabinet,  tendered  through  the  Prime  Minister,  is  ad-  l>«*<>'« 
vice  which  a  majority  of  the  House  of  Commons  is  certain,  or 
at  any  rate  likely,  to  approve  ;  otherwise  the  Cabinet  will  be 
unable  to  retain  office.  But  this  theory  of  the  constitution, 
though  it  seems  to  have  existed  in  a  manner  since  the  ac- 
cession of  George  I,  was  often  very  remote  from  the  practice. 
We  must  not  imagine  that  constituencies  were  always  eager, 
well  informed  and  uncorrupt,  that  the  House  of  Commons 
was  always  really  representative  of  such  constituencies,  that 
parties  were  always  well  defined,  and  that  the  Crown  always 
loyally  accepted  the  decision  of  the  people  {^nd  of  Parliament 
as  to  the  party. Vhich  should  govern  and  the  men  who  should 
guide.  Throughout  the  greater  part  of  the  last  century  these 
conditions  were  inadequately  ixdfilled.  The  public  was  often 
apathetic  on  political  questions  :  the  House  of  Commons  was 
not  representative  of  public  opinion :  nomination  boroughs 
and  constituencies  subject  to  influence  of  one  sort  or  another 
gave  a  large  control  over  the  representation  of  the  House  to 

VOL.  II.  K 
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Effect  of     great  landowners,  to  the  Crown,  or  the  Goyemment  of  the 

of  Hoaae  ?  ^^Y'    1^^  ^^  ^^  ^^^^^9  ^^  ^^^  absence  of  political  interests  and 
of  party  divisions  based  on  sach  interests,  an  adroit  Parlia- 
mentary manager  might  keep  a  majority  together  although, 
like  Walpole,  he  had  fallen  under  the  cordial  dislike  of  the 
people,  or,  like  Newcastle,  had  never  attracted  their  atten- 
tion.    For  the  same  reasons  it  was  possible  for  George  III, 
who  busied  himself  in  matters  of  patronage  and  corruption, 
to  make,  keep,  or  destroy  a  majority  for  any  Ministry. 
And  apathy      To  onforce  joint  responsibility  upon  a  body  of  Ministers  it 
0  ooun  y,  ^  necessary  either  that  the  Ministers  themselves  should  be 
cordially  agreed  on  certain  lines  of  policy,  and  loyal  to  one 
another,  or  that  they  should  represent  a  party  which  will 
enforce  its  policy  upon  its  nominees.     No  King  who  aimed 
at  personal  influence  would  desire  that  his  Ministers  should 
present  a  compact  body  of  opinion,  adverse  perhaps  to  his 
own.      George  III  not  only  desired  to  rule,  but  saw  how 
the  apathy  of  the  country  and  the  self-interest  of  public  men 
made  it  possible  for  him  to  enjoy  the  reality  of  power. 
in  making       In  truth,  although  no  Ministry  could  get  on  without  a 
procurable.  Parliamentary  majority,  almost  any  Ministry  could  command 
such  a  majority  as  would  enable  it  to  hold  office,  unless  the 
King  intervened.     The  great  displays  of  public  opinion  at 
general  elections,  in  1784,  in  1807,  and  in  1831  all  served 
to  confirm  in   office  an  existing   Ministry.     The  ultimate 
legal    sanction    which   the  House    of   Commons  can  bring 
to  bear  on  a  Ministry  of  which  it  disapproves,  the  refusal  to 
pass  the  Mutiny  Act  or  grant  supplies,  has  never  in  fact 
being  applied.    The  only  Ministers  before  1830  who  resigned 
in  consequence  of  defeats  in  the  House  of  Commons  were 
Sir  Robert  Walpole  in  1741,  and  Lord  Shelbume  in  1783. 
Causes  of       But  from  1830  to   1867  a  defeat  in  the  House  of  Com- 
ministers.    mons,  on  what  the  Cabinet  has  chosen  to  regard  as  a  vital  issue, 
has  been  the  ordinary  mode  of  terminating  the  existence  of  a 
Ministry.     Since  1867  there  have  been  six  changes  of  Minis- 
try; on  four  of  these  occasions  Ministers  have  resigned,  not 
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because  they  were  defeated  in  the  House  of  Commons,  bnt 
becanse  the  verdict  of  the  constitaencies  at  a  general  election^ 
had  been  given  decidedly  against  them.  JThe  power  which 
determines  the  existence   and  extinction   of  Cabinets /has 
jnirLed^  lust   trom    thft   Cvrnwn  to  the    Commons,  ana  the 


.jorpwn  to  tne   commons,  ana  then 


from,  the,  CominoTifl  to  ihf\  cmntvv. 

During  the  first  of  these  three  periods  it  was  not  expected  Cbmge  of 
of  a  Ministry  that  they  should  do  more  than  administer,  todutie^f 
The  defeat  which  drove  Walpole  from  power  took  place  in  a  ™*^*«"- 
committee  of  the  House  sitting  to  hear  an  election  petition. 
Shelkume  was  beaten  on  a  vote  of  approval  of  the  Peace  of 
Versailles.  There  is  no  instance  before  1830  of  a  Ministry 
retiring  because  it  was  beaten  on  a  question  of  legislation  \ 
or  even  of  taxation.  So  late  as  1841  Macaulay  maintained 
in  the  House  of  Commons,  speaking  as  a  Cabinet  Minister, 
that  a  Government  was  not  bound  to  resign  because  it  'could 
not  cany  legislative  changes,  except  in  particular  case,  where 
ihey  were  convinced  that  without  such  and  such  a  law,  they 
could  not  carry  on  the  public  service.'  Legislation  which 
was  necessary  for  administrative  purposes  was  the  only  sort 
of  legislation  about  which,  in  the  opinion  of  the  Melbourne 
Cabinet,  a  government  need  feel  sensitive. 

But  in  the  last  fifty  years  political  interest  has  greatly  Increase  of 

politicftl 

increased,  and  extensions  of  the  Franchise  have  made  the  interMt. 
House  of  Commons  a  close  reflection  of  the  opinion  of  the 
country.  Hence  a  Ministry  is  expect>ed  to  have  some  legis- 
lative novelty  to  show  at  the  end  of  every  Session  :  if  it  is  in 
a  minority  in  the  House  of  Commons,  it  cannot  in  this  re- 
spect satisfy  the  expectations  of  the  country,  and  if  it  fails 
to  satisfy  these  expectations  through  any  fault  of  its  own, 
the  electorate  visits  the  disappointment  on  the  political  sup- 

^  Note  the  defeats  of  Chatham  on  the  Ways  and  Means  of  the  year  and 
of  the  prf>po8ed  land  tax,  and  of  Pitt  on  the  questions  of  commercial  policy 
with  Ireland,  of  Parliamentary  rerorm,  of  national  defence.  Massey,  i.  307. 
Stanhope,  Pitt,  i.  254,  37a,  275,  288.  A  compendioas  account  of  the  causes 
of  retirement  of  ministries  is  to  be  found  in  Todd,  Pari.  Government  in  England, 
i.  253  ei  sg. 
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porters  of  the  de&ulting  Ministry.  Again,  with  increased 
political  interest  has  come  a  more  precise  definition  of  party 
lines  and  a  more  close  insistence  by  constitaencies  that  their 
members  shall  sapport  the  men  or  the  measures,  which  the 
constituencies  prefer.  Hence  the  result  of  a  general  election 
is  a  clear  indication  of  the  mode  in  which  the  majority  of  the 
House  will  vote  on  the  important  topics  of  the  day,  and  poli- 
tical leaders  need  not  waste  time  in  testing  the  independence 
or  docility  of  members  by  taking  a  vote  in  the  House  of 
Commons.  And  hence  the  change  since  1867,  and  the  reason 
why  between  1832  and  1867  Ministries  waited  for  the  verdict 
of  the  division  lobby,  while  since  1867  they  have  been  ready 
to  accept  the  verdict  of  the  polling  booth. 

Arrange-        The  duty  of  Ministers  in  respect  of  the  business  of  Parlia- 
ment of  , 

parliamen-  ment  is  rendered  more  exacting  by  their  increased  dependence 
bufoneas.  ^^  ^  Parliamentary  majority.  By  the  rules  of  the  House  of 
Commons,  demands  for  public  money  can  only  be  made  by 
Ministers  of  the  Crown :  but  besides  this  they  are  responsible 
not  merely  for  all  important  legislation,  but  for  the  arrange- 
ment of  the  business  of  Parliament  in  such  a  manner  as  to 
enable  the  Houses  to  transact  the  utmost  amount  of  necessary 
work  with  the  least  possible  expenditure  of  time. 
Iiwh'  ^  ^  regards  the  House  of  Lords,  this  liability  is  not  an 
onerous  one  for  the  member  of  the  Government  who  repre- 
sents it  as  Leader  in  the  Upper  House.  But  the  duties  of 
Leader  of  the  House  of  Commons  are  of  a  most  exacting 
character.  He  has  to  satisfy  a  constant  demand  for  legis- 
lation, to  encounter  the  efforts  of  members  of  the  opposite 
party  to  question,  to  criticise,  and  to  embarrass  the  action  of 
the  Ministry,  and  under  these  disadvantages  to  arrange  npt 
merely  that  the  necessary  sums  should  be  granted  for  the 
service  of  the  year,  and  the  necessary  legislation  effected,  but 
that  every  matter  of  genuine  current  interest  should  be  dis- 
cussed if  the  House  desire  to  discuss  it. 
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Section  IV. 

THE   HOUSE  OF  LORDS  AND  THE  PRIVIT  COUNCIL  AS  COUNCILLORS 

OF  THE  CROWN. 

§  1.    The  House  of  Lords. 

The  House  of  Lords  is  still,  in  theory,  a  Council  of  the  The  House 
Crown.      The   peers  have   never  been   summoned   in  this  ^^  Coancil. 
capacity  since  i688,  but  their  historical  rights  are  preserved 
in  two  ways. 

The  writ  of  summons    addressed  to  the  temporal  and  Form  of 
spiritual  peers  is  a  call  Ho  treat  and  give  council';  the  judges  ^' 
and  law  officers  are  summoned  to  assist  them ;  whereas  the 
Commons,  before  the  Ballot  Act  reduced  the  writ  to  a  form, 
were  summoned  to  '  do  and  consent  to  such  things,  as  by  the 
said  Common  Council  •  •  .  shall  happen  to  be  ordained  ^.' 

It  is  the  privilege  of  each  individual  peer  to  have  audience  Privilege 
of  the  Sovereign.  Such  a  right  was  freely  exercised  in  the  sovwaSa!^ 
last  century  when  parties  were  less  coherent,  members  of 
Cabinets  less  loyal  to  one  another,  and  the  King  more  ready 
to  listen  to  advice  given  to  him  by  others  than  his  respon- 
sible Ministers.  At  the  present  day  a  peer  would  hesitate  to 
offer  counsel  to  the  Crown  on  any  matter  which  fell  within 
the  province  of  the  Ministry  of  the  day.  Nevertheless,  the 
Queen  has  a  right  to  demand,  and  any  peer,  whether  of  the 
United  Kingdom,  of  Scotland  or  of  Ireland,  has  a  right  to 
offer  counsel  on  matters  which  are  of  importance  to  the 
public  welfare  ^. 

§  2.    TAe  Privjf  Council, 

The  Privy  Council,  as  such,  has  ceased  to  be  a  Council  of     \f 
the  Cryi^n.    It   meets  for  the  purjpose   of  making  Orders,   y   ^ 
issuing  Proclamations,  or  attending  at  ^ry^al  ^|^  of  State,/ 
such  as  the  admission  of  a  Minister  to  his  office  or  the  ren- 

*  VoL  i  pp.  53-54. 

'  The  applicaiioii  for  sncli  an  andienoe  ii  made  through  an  oflScer  of  the 
houaehold,  not  through  the  Secretary  of  State.  Diary  of  Lord  Colcheeter,  iL 
604. 
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dering  of  homage  hj  a  Bishop  for  the  temporalities  of  his  see. 
The  Cabinet  has  acquired  the  place  which  the  Council  once 
held  as  advisers  of  the  Crown. 
The  Privy       Some  part  of  its  earKer  duties  in  this  respect  survive  in 
ftdvisera.     the  Committees  of  the  Privy  Council.      The  judicial  Com- 
mittee of  the  Privy  Council  when  it  gives  judgment '  humbly 
advises  Her  Majesty'  that  an   appeal  should  be  allowed  or 
dismissed,  or  a  judgment  varied :  the  Committee  for  Trade 
and  Plantations  used  till  quite  recent  times  to  advise  other 
Post,         depiartments  of  Government  on  matters  affecting  commerce, 
^''  ^'       or  colonial  relations :  and  Committees  of  the  Privy  Council 
are  appointed  from  time  to  time  for  purposes  of  inquiry. 

The  main  business  of  the  Privy  Council  must  therefore  be 
dealt  with  in  the  next  chapter,  for  it  is  important  to  dis- 
tinguish the  duty  of  settling  what  shall  be  done  and  advising 
accordingly,  from  the  duty  of  action  in  the  various  depart- 
ments of  State. 

But  since  the  advisers  of  the  Crown  are  necessarily  Privy 
Councillors,  it  would  be  well  here  to  speak  of  the  mode  of 
appointment  and  dismissal  of  a  Privy  Councillor,  and  of  any 
special  matters  appertaining  to  his  status. 

How  ap-         The  Privy  Councillor  becomes  so  upon  the  nomination  of 
^^^  the  Queen,  and  after  taking  the  oath  of  office  and  the  oath  of 

allegiance  at  a  meeting  of  the  Council. 

The  oath  of  oflSce  is  as  follows : — 

The  oath.  You  shall  swear  to  be  a  true  and  faithful  Servant  unto  the 
Queen's  Majesty,  as  one  of  Her  Majesty's  Privy  Council.  You 
shall  not  know  or  understand  of  any  manner  of  thing  to  be  at- 
tempted, done,  or  i>poken  against  Her  Majesty's  Person,  Honour, 
Crown,  or  Dignity  Boyal ;  but  you  shull  lett  and  withstand  the 
same  to  the  uttermost  of  your  Power,  and  either  cause  it  to  be 
revealed  to  Her  Majesty  Herself,  or  to  such  of  Her  Privy  Council 
as  shall  advertise  Her  Majesty  of  the  Fame.  You  shall,  in  all 
things  to  be  moved,  treated  and  debated  in  Council,  faithfully  and 
truly  declare  your  Mind  and  Opinion  according  to  your  Heart  and 
Conscience;  and  shall  keep  secret  all  Matters  committed  and  re- 
vealed unto  you  or  that  shall  be  treated  of  secretly  in  Council. 
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And  if  any  of  the  said  Treaties  or  Councils  shall  touch  any  of  the 
Counsellors,  you  shall  not  reveal  it  unto  him,  but  shall  keep  the 
same  until  such  time  as,  by  the  Consent  of  Her  Majesty,  or  of  the 
Council,  Publication  shall  be  made  thereof.  You  shall  to  your 
uttermost  bear  faith  and  allegiance  unto  the  Qaeen's  Majesty:  and 
shall  assist  and  defend  all  jurisdictions,  pre-eminences  and  au- 
thorities granted  unto  Her  Majesty  and  annexed  to  the  Crown 
by  Acts  of  Parliament  or  otherwise,  against  all  Foreign  Princes, 
Persons,  Prelates,  States  or  Potentates.  And  generally  in  all 
things  you  shaU  do  as  a  faithful  and  true  Servant  ought  to  do  to 
Her  Majesty.  So  help  you  Ood  and  the  Holy  Contents  of  this 
Book. 

These  promises  may  now  be  made  by  affirmation  in  lieu  of  50  &  51 

. ,  Vict.  e.  46. 

oath. 

No  formality  beyond  this  is  required  for  the  appointment  How  dia- 
of  a  Privy  Councillor,  and  none  for  his  dismissal ;  it  is  enough 
for  this  purpose  that  the  Queen  should  send  for  the  Council 
book  and  strike  his  name  off  the  list  of  the  Privy  Council. 
The  demise  of  the  Crown  dissolves  the  whole  Council  in  six 
months  from  the  date  of  the  demise,  unless  the  new  Sovereign 
flhould  re-appoint  the  Council  of  his  predecessors. 

The  members  composinsr  the  Privy  Council  may  be  said  to  Compoei- 
fiJHntp.  ^Jjfig,,g:ggujps.  Members  of  the  Cabinet  must  neces-  council, 
sarily  fie^mMe  members  of  the  Privy  Council  as  the  con- 
fidential advisers  of  the  Crown.  Beyond  these  there  are 
great  offices  which,  though  unconnected  with  politics,  are 
usually  associated  with  a  place  on  the  Council  Board.  Beyond 
these  again  is  a  group  of  persons  eminent  in  political  life  or 
in  the  service  of  the  Crown,  upon  whom  the  rank  of  Privy 
Councillor  is  conferred  as  a  complimentary  distinction  ^. 

Until  1870  an  alien  bom  could  not  become  a  member  of  Alienage, 
Parliament  or  of  the  Privy  Council  though  naturalized.    This       ' 
disqualification  was  imposed  by  the  Act  of  Settlement,  and  2  &  1 3 
difficulties  in  removing  it  by  Statute  were  added  in  1714.  ^^  2. 
Thus  in  order  that  naturalization  might  confer  political  rights 

'  A  king*8  ion  is  a  Privy  ConnciUor  by  birth,  during  his  father*8  lifetime, 
•nd  doee  not  need  to  be  sworn.    OreyiUe  Memoirs,  iv.  275. 
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I  Geo.  I,     in  an  individual  case,  it  was  nececeaiy  to  repeal  the  Act  of 
^"^  iyi4  ad  ioc,  before  a  bill  could  be  brought  in  to  remove 

the  statutory  disability  created  by  the  Act  of  Settlement 
The  Naturalization  Act  of  1870  confers  upon  naturalized 
persons  the  full  political  rights  of  a  British  subject,  and  the 
distinction  between  citizens  by  birth  and  naturalization  is 
abolished  so  far  as  political  rights  are  concerned. 
The  right  The  members  of  the  Privy  Council,  like  the  judges  of  the 
High  Court  of  Justice,  are  in  the  Commission  of  the  Peace  for 
every  county.  The  right  of  the  Privy  Council,  or  of  a  Com- 
mittee of  the  Council,  or  of  individual  members,  to  conmiit 
persons  to  prison  seems  to  have  been  practically  settled  by 
this  arrangement  and  is  limited  by  the  security  which  the 
Habeas  Corpus  Acts  supply,  that  a  prisoner  shall  not  be 
detained  without  the  opportunity  of  speedy  trial,  bail  or 
discharge.  Thus  the  questions,  which  once  were  of  interest^, 
concerning  the  right  of  a  Privy  Councillor  or  of  the  collective 
Council  to  commit  to  prison  are  answered,  and  need  no  further 
discussion  here. 

■ 

^  In  the  Seven  Bishopi*  case  mach  aiigament  was  expended  on  the  legality 
of  oommitment  by  the  lords  of  the  Councili  because  it  was  not  alleged  in  the 
warrant  that  the  conmdtment  was  by  the  Privy  Council,  but  only  by  certain 
lords.  The  right  of  the  collective  Council  to  commit  for  misdemeanour  seems 
to  have  been  admitted,  and,  equally,  that  an  individual  councillor  could  not 
so  commit.     la  St.  Trials,  183. 


CHAPTEE  IV. 

THE  DEPARTMENTS  OF  GOVEENMENT  AND  THE  MINISTERS 

OF   THE  CROWN. 

I  HAVE  traced  the  history  of  the  Councils  of  the  Crown  to 
their  issue  in  the  Cabinet  of  the  present  day,  dependent  for 
its  existence  upon  the  continued  support  of  Parliament  and 
the  electorate. 

But  the  Cabinet  is  not  the  executive  in  the  sense  in  which  The 

-  ,  ,  ,  Cabinet 

the  Privy  Council  was  the  executive.     We  are  apt  to  call  the  Dot  the 
Cabinet  the  executive  because  it  shapes  policy  and  settles,  in  ^^°^  ^^®' 
important  matters,  what  shall  be  done,  and  also  because  it 
consists  mainly  of  the  heads  of  great  departments  of  govern- 
ment. 

The  Queen  in  Council  gives  orders  that  certain  things 
shall  be  done ;  but  the  Cabinet  gives  no  orders ;  it  settles 
that  orders  shall  be  given  ;  or,  if  the  personal  intervention  of 
the  Crown  is  necessary,  that  the  Queen  shall  be  advised  to 
act  in  a  certain  manner.  When  we  have  learned  all  that  can 
be  learned  about  the  Cabinet,  we  have  only  ascertained,  as  it 
seems  to  me,  what  is  the  nature  of  that  body  which,  while 
Parliament  and  the  country  support  it,  decides  with  an  irre- 
sistible force  of  decision  what  action  shall  be  taken,  what 
orders  shall  be  given.    The  Cabinet  advises  the  Queen  that 
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but  the  war  be  declared  with  a  foreign  power,  the  Foreign  Secretaiy 
po^er  in  the  name  of  the  Qneen  recalls  our  representative  at  the 
'x^ciftive  ^^^  ^^  ^^**  power,  the  Qneen  in  Council  proclaims  the 
declaration  of  war.  The  Cabinet  decides  that  ships  or  troops 
shall  be  sent  here  or  there ;  the  first  Lord  of  the  Admiralty  or 
the  Secretaiy  of  State  for  War  gives  the  necessary  orders.  The 
Cabinet  decides  that  the  Queen  shall  be  advised  to  dissolve 
Parliament,  the  Queen  in  Council  proclaims  the  dissolution  of 
Parliament  and  the  summons  of  a  new  one,  the  Chancellor 
issues  the  writs  which  bid  the  peers  to  attend  and  the  con- 
stituencies to  elect  representatives. 

The  Cabinet  is  the  motive  power  in  our  executive.  The 
decisions  of  the  Cabinet  and  the  advice  thereupon  tendered  to 
the  Crown  bring  into  action  all  the  departments  of  govern- 
ment. Of  these  and  of  the  Ministers  who  supervise  them  we 
must  now  treat. 

Section  I. 

THE  GROWTH   OF  DEPARTMENTS  OF  GOVERNMENT. 

§  1.   TAe  Offices  of  tie  Household, 

The  Ministers  of  the  Crown  represent  a  more  universal 
requirement  of  royalty  than  do  the  Councils  of  the  Crown. 
The  principle  that  some  form  of  representative  consent  is 
needed  to  alter  the  law  of  the  land,  and  that  the  King  should 
act  with  and  through  a  group  of  advisers,  is  a  feature  peculiar 
to  our  own  and  other  western  constitutions :  but  every  King 
must  have  Ministers  to  maintain  the  dignity  of  his  house- 
hold, to  assist  in  the  transaction  of  his  business. 
The  King's      OflBcial  life  may  be  said  to  begfin  with  the  King's  house- 

hou«ehold.  . 

hold.  The  chamberlain,  the  steward,  the  horsthegn  or 
marshal,  and  the  cupbearer  or  butler,  are  the  necessary 
ministers  of  the  Teutonic  court  \  in  England  and  on  the 
continent :  and  the  Norman  King  liad  his  Lord  High 
Steward,  his  Lord  Great  Chamberlain,  his  Constable  and  his 
Marshal  ^. 

^  Stubbs,  ConBt  Hist.  i.  ^43.  '  Ibid.  354. 
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On  these  it  is  not  necessary  to  dwell,  nor  to  trace  their  The 
history  down  to  the  present  time.  Shortly  it  may  be  said  hooiehold. 
that  these  great  offices  became  hereditary  and  honorary  ^,  and 
then  were  duplicated  in  order  that  their  work  might  be  done. 
The  Lord  Great  Chamberlain  sarvives,  as  does  the  Earl 
Marshal,  the  head  of  the  Herald's  College.  They  discharge 
certain  honorary  duties  at  a  coronation. 

A  Lord  High  Steward  is  appointed  for  the  purpose  of 
presiding  at  the  trial  of  a  peer  for  treason  or  felony,  and  also 
for  the  ceremonial  of  a  coronation  ;  the  Lord  High  Constable 
is  brought  into  existence  for  the  coronation  only. 

But  there  is  a  Lord  Steward,  as  also  a  Lord  Chamberlain  The 
and  a  Master  of  the  Horse ;  they  have  functions  in  the  JJJ^|^id 
Queen's  household  at  the  present  day,  and  the  Lord  Cham- 
berlain is  also  a  censor  of  plays,  and  of  theatrical  management. 
These  were,  as  we  have  seen,  Cabinet  offices  in  the  last  century, 
before  1782,  and  they  are  still  political  offices  in  so  far  as  they 
change  hands,  with  other  places  in  the  household,  on  a  change 
of  government  *. 

The  Chamberlain,  however,  needs  a  fuller  notice^    This  The 

**i— i<w— — — i^wwMrt  i<K|ii  m  njw ii<ii.^».;>w»nptiywiM  ■^i«Bw»wwww— "**'^*^|*'''**^  ^  Chamber- 

officer  was   originally  responsiblelor  the   administration  of Utin. 

the  royal  household.  His  office  was  therefore  one  of  financial 
importance.  Of  this  indications  are  afforded  in  the  fact 
that  in  Saxon  times  the  words  hordere  or  thesaurarius  were 
synonjrms  for  the  Chamberlain  ^;  in  thQ  fact  that  some  por- 
tions of  the  Norman  King's  revenues  were  not  paid  into  the 
Exchequer  but  in  camera  regis  ^ ;  in  the  frequent  and  elaborate 
ordinances  for  the  regulation  of  the  royal  household ;  in  the 

'  Stubbfl,  Const.  Hist  i.  345. 

*  These  offices  are : — 

The  Lord  Steward  of  the  House-    The  Captain  of  the  Gentlemen  at 

hold.  Arms. 

The  Lord  Chamberlain.  The  Captain  of  the  Yeomen  of  the 

The  Vice-Chamberlain.  Guard. 

The  Master  of  the  Horse.  The  Master  of  the  Buckhounds. 

The  Treasurer  of  the  Household.        The  Chief  Eqaerry. 
The  Controller  of  the  Household.       The  Lords  in  Waiting. 
'  Kembloy  Saxons  in  England,  ii.  c.  3. 

*  ileport  on  Public  Income  and  Expenditure,  1869,  p.  341. 
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Import-      constant  demand  of  the  medieval  Parliaments  that  'the  King 

U106  of 

the  offioe.  should  live  of  his  own/  that  the  Chamberlain  among  other 
officers  of  State  shonld  be  nominated  in  Parliament. 

So  when  the  office  became  hereditary  and  titular  there  was 
need  of  a  real  minister  to  do  its  work :  this  was  the  King's 
Chamberlain,  represented  at  the  Exchequer  by  two  camerariL 
The  duties  of  these  Chamberlains  of  the  Exchequer  became 
merely  formal  after  the  reign  of  Henry  VII,  but  the  King's 
Chamberlain  retained  his  importance. 

He  was  not  concerned  merely  with  the  economy  of  the 
King's  household ;  he  was  a  medium  of  communication  be- 
tween  King  and  Council,  and  occasionally  endorsed  petitions 
which  the  King  had  signed,  or  carried  them  with  his  in- 
structions to  the  Secretary  of  State  ^.  In  the  Statute  of 
Precedency  he  ranks  above  the  King's  secretaries  ^. 

As  late  as  the  reigns  of  William  III  and  Anne  the  office 
was  filled  by  statesmen  of  the  first  rank,  by  Shrewsbury  and 
Sunderland  in  the  reign  of  William,  by  Shrewsbury  in  the 
reign  of  Anne.  But  from  this  time  forth,  although  the 
office  was  associated  with  a  seat  in  the  Cabinet  down  to 
1782,  it  ceased  to  be  held  by  persons  of  such  political 
eminence. 

§  2.    The  Political  Offices^  Executive  and  Regulative. 

In  the  management  of  the  King's  household  we  find  the 
b^inning  of  the  departments  of  government.  But  as  the 
business  of  a  kingdom  increases,  the  keeper  of  the  treasure, 
which  is  expended  on  national  purposes,  becomes  an  official 
distinct  from  the  Chamberlain  and  Steward,  who  receive  and 
expend  the  funds  by  which  the  royal  household  is  maintained. 
The  secretarial  business  is  transacted  by  the  chief  of  the 
royal  chaplains,  who  in  the  reign  of  Edward  the  Confessor 
becomes  the  Chancellor.  The  Saxon  King  seems  to  have 
needed  a  great  officer  to  act  as  his  deputy  or  representative, 
and  the  Norman  King  of  necessity  appointed  someone  to  act 

^  Nicolas,  YoL  vi.  p.  cTiii.  Oidmance  of  1443.      '31  Hen.  YIII,  o.  10.  b.  4. 
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on  his  behalf  when  he  was  absent  in  France.  Hence  arises  the 
Justiciar,  whose  name  indicates  the  constant  unresting  activity 
of  the  Norman  Kings  in  enforcing  the  justice  administered 
by  their  courts,  and  in  asserting  their  peace  as  against  the 
justice  and  the  peace  of  localities  and  great  lords  of  lands. 
Thus  side  by  side  with  the  officers  of  the  Kingr's  household  Growth  of 
arise  officers  for  the  conduct  of  national  business.  These  fall  offioes. 
at  first  into  three  groups :  the  administration  of  the  King's 
justice  and  maintenance  of  the  King's  peace ;  the  account, 
receipt,  and  issue  of  the  King's  treasure ;  the  communication 
of  the  King's  will  expressed  individually  or  in  Council. 

Throughout  the  greater  part  of  our  history  the  only  defi- 
nitely organised  department  for  the  defence  of  the  nation  is 
the  Admiralty,  the  War  office  has  slowly  grown  up  as  Parlia- 
ment slowly  recognised  the  need  of  a  standing  army,  and  the 
King  as  slowly  surrendered  his  prerogatives  in  respect  of 
military  command.  The  union  with  Scotland,  the  union 
with  Ireland,  the  growth  of  the  colonies  and  the  acquisition 
of  India,  have  created  new  needs  for  organised  administration. 
And  the  increased  activity  of  the  State  has  established  central 
control  over  trade,  local  government,  education,  and  finally 
over  agriculture. 

I  propose  in  this  chapter  to  deal  with  the  history  and 
constitution  of  these  various  departments,  leaving  to  a 
separate  chapter  the  administration  of  justice  and  the  con- 
stitution of  the  courts.  With  some  departments  I  must 
hereafber  deal  more  fully,  and  shall  therefore  speak  of  them 
briefly  in  this  chapter. 

-  One  searches  for  some  logical  arrangement  of  the  functions  Arrange- 
of  government  which  should  give  life  and  reality  to  an  ac- 
count of  the  offices  of  State,  and  it  is  possible  to  find  such 
an  arrangement  by  a  division  of  them  into  executive  and 
relative.  Apart  from  the  offices  of  the  household,  the  de- 
partments of  government  &11  into  these  two  groups.  There 
are  some  things  which  are  necessary  to  be  done,  and  some 
rules  necessary  to  be  enforced  if  a  State  is  to  be  solvent  and 
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orderly  at  home  and  to  maintain  independence  and  dignity 
abroad.  There  are  other  things  which  are  not  necessary  but 
expedient  to  be  done,  and  rales  in  like  manner  to  be  observed, 
for  the  well-being  of  the  community.  The  first  of  these  re- 
present the  duty  of  the  executive  par  excelletice,  the  essential 
business  of  government.  The  second  represent  the  desire  of 
the  State  to  regulate  human  conduct  so  as  to  promote  the  well- 
being  of  the  community,  not  merely  to  secure  its  existence. 
The  executive  offices  then  are  these : — 

The  Privy  Council — ^for  many  purposes  the   formal 
executive  of  the  country. 

The  Lord  President  of  the  Council. 

The  Lord  Chancellor. 

The  Lord  Privy  Seal. 

The  Secretaries  of  State. 

The  Admiralty  Board. 

The  Treasury  Board  and  the  Exchequer. 

The  Post  Office. 
The  regulative  offices  are : — 

The  Board  of  Trade. 

The  Local  Government  Board. 

The  Board  of  Agriculture. 

The  Board  of  Works. 

The  Committee  of  Council  on  Education. 
Other  offices  are  not  so  easy  to  classify.  The  Scotch  Office, 
with  its  Secretary,  has  merely  taken  over  the  regulative 
business  of  some  of  the  above-named  departments  in  so  far  as 
it  relates  to  Scotland.  The  Irish  Office,  in  theory  more  im- 
mediately subordinate  to  the  Home  Office,  has  in  fact  wider 
powers  than  the  Scotch  Office.  The  Chancellor  of  the  Duchy 
of  Lancaster  has  nominal  duties  judicial  and  administrative. 
The  Law  Officers  of  the  Crown  might  be  included  in  tho 
Royal  Councils  but  for  convenience  I  shall  treat  of  them  here. 
The  non-political  executive  departments  and  the  permanent 
staff  of  the  political  departments  will  fall  into  the  concluding 
section  of  this  chapter. 
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Section  II. 

THE  EXECUTIVE  OFFICES. 

§  1.     The  Privy  Council. 

I  have  spoken  of  the  Privy  Council  as   it   once  was,  a  The 
Council  of  the  Crown  as  well  as  a  branch  of  the  executive,  a  means  of 
body  which  assisted  the  Crown  to  decide  upon  policy  and,  with  ^P™«"^g 
the  Crown,  gave  the  orders  for  carrying  that  policy  into  effect,  plewure. 

But  we  must  now  regard  it  as  divested  of  its  consultative 
duties,  as  a  formal  medium  for  expressing  the  royal  pleasure 
in  certain  matters  of  executive  government. 

These  are  dealt  with  either  by  Order  in  Council  or  by  By  Order. 
Proclamation ;  they  are  so  dealt  with  either  in  virtue  of  the 
discretionary  prerogative  of  the  Crown,  or  nnder  powers 
conferred  by  Statute ;  and  where  a  Statute  confers  powers  it 
may  enable  them  to  be  exercised  by  Lords  of  the  Council,  or 
any  two  of  them,  without  the  presence  of  the  Queen. 

Some  matters  are  of  a  formal  character.  The  entire 
Council  was  summoned  to  receive  the  Queen's  announcement 
of  her  intended  marriage ;  in  the  Council  persons  are  admitted 
to  its  membership  or  to  the  offices  of  State.  It  is  in  the 
Council  that  a  Minister  takes  the  official  oath,  kisses  the 
Queen's  hands,  and  receives  the  insignia  of  his  office ;  that  a 
Bishop  does  homage  for  the  temporalities  of  his  see ;  that 
the  Sherifl^  of  counties  for  the  current  year  are  chosen. 

When  matters  are  merely  approved  or  passed  by  the  Qneen  Poet, 
in  Council,  an  Order  is  made  to  that  effect.    When  it  is  desired 
to  render  the  action  of  the  Council  widely  public,  this  is  done  By  ProcU- 

«  1   Tk       7         J'  matiun. 

by  royal  Froclamatian, 

Proclamations  are  of  unfrequent  use,  except  for  the  purpose 
of  summoning,  proroguing,  or  dissolving  Parliament,  for  de- 
claring war  or  peace,  in  fact  for  announcing  some  matter 
which  may  be  supposed  to  concern  the  nation  in  its  entirety. 

The  multifarious  character  of  the  Orders  in  Council  made 
under  statutory  powers  may  be  seen  by  a  reference  to  the 
index  to  any  volume  of  the  London  Gazette.     Some  effect 
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Whence 

they 

originate. 


Nature  of  departmental  legislation  of  a  very  important  character.  They 
are  the  instmments  of  government  for  Crown  colonies^  newly 
settled  coantries  and  protectorates ;  they  confirm  or  disallow 
the  acts  of  colonial  legislatures ;  they  give  effect  to  treaties, 
grant  charters  to  companies  or  municipal  bodies,  or  regulate 
the  business  of  departments. 

Usually  the  Council  acts,  not  on  its  own  responsibility  but 
on  the  responsibility  of  a  department  \  the  colonial  office,  the 
foreign  office^  or  the  office  in  which  it  is  desired  to  regulate 
or  redistribute  the  duties  and  salaries.  When  a  petition  is 
addressed  to  the  Crown  for  the  grant  of  a  charter,  the  matter 
is  referred  to  a  Committee  of  the  Privy  Council  for  advice. 
It  is  only  thus,  through  the  agency  of  Committees,  that  the 
consultative  functions  of  the  Council  survive.  In  other 
cases  in  which  the  Council  may  be  left  to  act  on  its  own 
responsibility  it  can  consult  the  law  officers  of  the  Crown. 
The  modes  of  summons  to  meetings  of  the  Council  and  of 
Committees  have  been  set  forth  earlier:  the  persons  sum- 
moned need  not  consist  entirely  of  Cabinet  Ministers,  nor  is  it 
necessary  that  more  than  three  should  be  present.  The  Orders 
of  the  Council  are  authenticated  by  the  signature  of  the  clerk. 
The  President  of  the  Council  is  appointed  by  a  declaration 
made  in  Council  by  the  Queen.  He  is  an  officer  of  the 
highest  dignity.  In  the  House  of  Lords  he  ranks  next  after 
the  Chancellor  and  Treasurer,  and  this  was  hie  position  in  the 
Council  until  the  present  century.  He  now,  by  a  custom  the 
commencement  of  which  is  not  certain,  takes  the  first  place 
at  the  council  table  on  the  Queen's  right  hand» 

We  may  note  two  features  of  the  executive  action  of  the 

Privy  Council. 

TranBfer  of     One  is  the  tendency  to  create  new  departments  which  shall 

depart-       transact  business  previously  dealt  with  by  the  Lords  of  the 

mente.        p^^^^  Council.     The  statutory  duties  of  the  Board  of  Trade 

are   discharged,   not   by  the   still    existing    Committee    of 

Council  for  trade  and  plantations,  but  by  the  President  and 

^  See  Commons  Papers  for  1854,  vol.  27,  p.  221. 


How 
authenti- 
cated. 

The  Presi- 
dent. 
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Secretary  of  the  Board.  The  duties  of  the  Council  in  regard 
to  public  health  have  gone  to  the  Local  Government  Board ; 
its  duties  in  regard  to  agriculture  to  the  newly  constituted 
Board  of  Agriculture^.  This  transposition  of  business  has 
gone  on  ever  since  the  Council,  in  its  entirety,  ceased  to 
be  a  consultative^  and  became  a  purely  executive  body.  It 
first  appeared  in  the  development  of  the  various  secretary- 
ships of  State,  and  we  see  it  in  process  in  the  constitution  of 
the  modem  Boards. 

The  other  point  to  note  is  the  immense  importance  of  the  Import- 
business  which  may  be  here  transacted,  without  discussion  business 
in  the  Council,  and  with  no  opportunity  of  question  in  cSSn^^ 
Parliament,  at  the  instance  of  the  Cabinet  or  of  a  depart- 
ment. Some  of  these  matters  might  attract  the  attention  of 
Parliament^  though  not  till  their  effects  could  no  longer  be 
cancelled  or  undone.  Of  others  Parliament  would  hardly  take 
heed.  The  redistribution  of  duties  in  the  War  Office^  deter- 
mines the  channels  through  which  skilled  advice  may  reach 
the  Secretary  of  State  in  the  business  of  his  department; 
the  extension  of  the  powers  of  the  High  Commissioner  in 
South  Africa  amounts  to  an  assumption  of  sovereign  rights 
over  a  vast  territory^,  but  the  discussion  on  such  action  of  the 
executive  may  be  nearly  nominal  \  No  doubt  this  is  desirable 
in  the  interests  of  good  government.  The  executive  could 
not  transact  its  business  if  it  were  subject  to  constant  inter- 
ference from  irresponsible  politicians,  and  the  collective  House 
of  Commons  does  well  to  avoid  sharing  with  the  executive 
the  responsibility  for  its  action. 

The  Privy  Council  is  one  of  the  channels  through  which 
the  pleasure  of  the  Crown  is  expressed,  but  there  are  indi- 
vidual departments  of  Government  which  exist  or  have  existed 
for  the  same  purpose.  These  are  the  Chancery,  the  office  of 
the  Privy  Seal,  and  the  Secretariat. 

^  From  1883  to  1889  there  wm  a  Committee  of  the  Council  for  AgricuUnre. 
Hansard,  ccczzzyi.  1768.  '  Order  in  Connoil,  9th  Maj,  1891. 

'  Order  in  Council,  aist  Feb.  1888.    Hansard  occzzii.  353. 

VOL.  II.  li 
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§  2.   The  Chancellor. 

The  great  office  of  Chancellor  dates  back  in  our  history  to 
the  reign  of  Edward  the  Confessor.  He  was  the  chief  of  the 
King's  secretaries,  the  chief  of  the  King's  chaplains,  and 
custodian  of  the  royal  seal.  Edward  the  Confessor  was  the 
first  King  who  used  the  Norman  practice  of  sealing,  instead 
of  signing  documents  to  which  he  was  a  party,  and  the 
Chancellor  is  thus  specially  associated  with  the  seal,  though 
it  is  probable  that  earlier  kings  than  Edward  had  employed 
one  officer  as  chief  of  their  secretarial  and  chapel  staffs. 

All  these  three  functions  combined  to  increase  the  Chan- 
cellor's importance.  As  Secretary  he  enjoyed  the  King's 
confidence  in  secular  matters ;  as  Chaplain  he  advised  the 
King  in  matters  of  conscience ;  as  Keeper  of  the  Seal  he  was 
necessary  to  all  outward  and  formal  expressions  of  the  royal 
will.  In  the  reign  of  Henry  II  he  ranked  next  in  dignity 
after  the  Justiciar,  and  was  present  at  all  Councils  of  the  King. 

In  the  reign  of  Edward  I  the  Chancellor  begins  to  appear 
in  the  three  characters  in  which  we  now  know  him;  as  a 
great  political  officer,  as  the  head  of  a  department  for  the 
issue  of  writs  and  the  custody  of  documents  in  which  the 
King's  interest  is  concerned,  as  the  administrator  of  the 
King's  grace. 

He  was  a  prominent  member  of  the  King's  Council,  where 
as  a  learned  lawyer  his  opinion  would  carry  weight.  His 
original  staff  in  the  Chancery  consisted  of  certain  clerks 
whose  duty  it  was  to  hear  complaints  and  afford  remedy  by 
writ,  and  six  others  who  were  busied  in  engrossing  writs. 
The  formation  of  the  three  Common  Law  Courts  had  largely 
diminished  the  judicial  duties  of  the  Curia,  and  its  successor  the 
Council — and  the  Chancellor's  chief  point  of  contact  with 
judicial  business  was  in  this  department,  the  officina  brevium. 

'  Stnbbi,  Const.  Hist.  i.  35a.  The  derivation  of  the  name  ii  there  tnoed 
to  the  eaneelli  or  screen,  behmd  which  the  secretary's  business  waa  conducted, 
not  to  the  jesting  explanation  of  John  of  Saliabury,  <  Hie  eat  qui  regni  leees 
oancellat  iniquas.*  ^-0-0 
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To  the  Chancellor  were   specially  referred  petitions  the  Growth  of 
response  to  which  involved  the  use  of  the  seal ;  in  common  ^^^^ 
with  the  jastices  he  was  required  to  overlook  all  petitions,  and 
determine  what  coold  and  what  could  not  be  answered  without 
reference  to  the  King's  g^ce.     These  latter  the  Chancellor 
and  other  chief  Ministers  were  directed  to  take  to  the  King  ^. 

But  in  the  iZiZnd  year  j)£  Edward  IIIi  matters  which  were  and  of 
of  grace  were  definitely  committed  to  the  Chancellor  for^    ^' 
decision  ^  and  from  this  point  there  be^rins  to  develope  that 
body  of  rules — supplementing  thfLjIffofinfJia  iPffiiiaiggffilaP"' 
tne  narshness  of  the  Common  Law — whiph  WQ..££jIJBaiU^ 

It  is  with  the  formation  and  development  of  the  rules  of  Hismis- 

cellaiioouB 

Equity  that  we  commonly  associate  the  history  of  the  Chan-  jans- 
celloi^s  office.  But  the  Chancellor  as  judge  must  be  dealt  ^^"' 
with  in  a  chapter  on  the  Courts.  Here  it  is  important  to 
bear  in  mind  that  besides  the  equitable  jurisdiction  thus 
created,  the  Chancellor  exercised  other  jurisdictions.  For 
some  time,  as  appears  from  the  Calendar  of  Proceedings  in 
Chancery,  he  was  called  on  to  deal  with  cases  of  violence  and 
oppression,  such  as  more  often  came  before  the  collective 
Privy  Council^;  and  though  he  gradually  dropped  such  cases, 
leaving  them  to  the  Star  Chamber,  the  tradition  lingered  late  ^. 

It  was  doubtless  because  the  Chancellor  was  the  member  of  His  dntiee 
the  Council  to  whom  matters  of  grace  were  habitually  re- 

1  Ordiiumce  of  laSo.    Stubbs,  Const.  Hist.  ii.  263.  *  Ibid.  369. 

'  Lord  CampbeU,  writing  in  1843,  says,  'Anciently  the  Chancellor  took 
oognizanoe  of  riots  and  conspiracies,  upon  applications  for  surety  of  the  peace  : 
bat  this  criminal  jorisdiction  has  been  long  obsolete,  although  artides  of  the 
peace  stiU  may,  and  sometimes  are,  exhibited  before  him.*  Campbell,  Lives  of 
ChanceUors,  toI.  i.  p.  14. 

*  The  foUoving  illustrate  the  text : — 

WUUam  Midylton  v.  John  of  Cotyngham.  Defendant  assaulted  and 
attempted  to  murder  the  plaintiff  in  Waughen  Church  in  Holdemess,  and  still 
lies  in  wait  for  him,  so  that  he  durst  not  abide  in  the  country.  Calendar  of 
Proceedings  in  Chancery,  vol.  i.  p.  zx. 

Bdbert  Burton,  Clerh  t.  Walter  Terburgh  and  William  HerL  Bill 
filed  against  defendants  (foUowers  of  Wyclyff)  on  account  of  various  outrages 
against  the  plaintiff,  in  consequence  of  his  opposition  to  the  doctrines  of 
Wyclyff.  CiJendar,  vol.  i.  p.  zxv.  iemp,  Henry  YL  and  see  p.  czxviii.  temp, 
Henry  VIIL 

L  % 
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ferred,  that  the  petition  of  rights  the  remedy  possessed  by  the 
33  8c  34      subject  against  the  sovereign,  went  through  its  earliest  stages 
ic  .  c.  34.  .^  ^j^^  Chancery  until  the  change  of  procedure  in  i860. 

Again,  as  having  once  been  a  member  of  the  Curia  and 
a  baron  of  the  Exchequer^  he  had  some  powers  in  common 
with  the  judges  of  the  Common  Law  Courts.  He  issued 
writs  of  Habeas  Corpus,  doing  this  in  vacation  as  well  as 
term,  and  writs  of  Prohibition  to  keep  inferior  Courts  within 
their  jurisdiction. 

Again  the  Chancellor  acted  judicially  in  the  exercise 
of  certain  prerogatives  of  the  Crown,  its  prerogative  as  to 
trade  in  matters  of  bankruptcy,  its  prerogative  in  respect 
of  the  persons  and  estates  of  idiots  and  lunatics,  and  the 
custody  of  infants.  The  jurisdictions  in  these  matters  are  now 
governed  almost  entirely  by  Statute^.  It  remains  to  con- 
sider the  other  official  duties  of  the  Chancellor, 
parlia-  His  place  in  Parliament,  as  Speaker  of  the  House  of  Lords, 

is  as  much  a  matter  for  a  treatise  on  Parliament,  as  his  place 
in  the  Supreme  Court  of  Judicature  is  a  matter  for  a  chapter 
on  the  Courts.  We  must  pass  to  those  special  matters  in 
which  he  advises,  or  acts  on  behalf  of,  the  Crown, 
as  to  com-  He  is  responsible  for  the  appointment  of  the  judges  of  the 
the  peace :  High  Court,  for  the  placing  of  names  on  the  Commission  of 
the  Peace,  and  for  their  removal  in  case  of  need,  acting  on  the 
advice  of  the  Lord  Lieutenant  in  the  case  of  the  county 
magistrates,  on  that  of  the  Home  Secretary  in  the  case  of 
boroughs.  Here,  although  he  does  not  expressly  take  the 
pleasure  of  the  Crown,  he  acts  as  the  exponent  of  the  royal 
will ;  it  would  be  possible  though  it  would  be  unusual  for  direc- 
tions to  come  to  the  Chancellor  through  a  Secretary  of  State 
for  the  insertion  or  removal  of  a  name  on  the  Commission  '. 

*  The  Chancellor  is  entruBted  by  sign  maiiiial  warrant  with  the  care  and 
custody  of  Innatics,  53  Vict.  c.  108  (Lniiaoy  Act,  1890) ;  for  the  fomii  of 
warrant,  see  Campbell,  Lives  of  Chancellors,  i.  15.  The  wardship  of  infants 
and  care  of  their  estates  is  reserved  to  the  Chancery  Division  of  the  High 
Court  by  the  Judicature  Act,  1873,  s.  34.  Bankruptcy  is  dealt  with  under 
the  Bankruptcy  Act  of  1883,  by  the  High  Court  and  County  Courts. 

'  Harrison  v.  Bush,  5  E.  &  B.  351, 
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In  this  respect  his  rights  differ  from  those  which  he  exer-  as  to 
dses  in  the  appointment  and  removal  of  Coonty  Court  Judges,  ^^^ 
or  the  presentation  to  Crown  livings  of  value  of  j^ao  and  less,  i^^fe^ 
In  the  first  case  by  Statate,  in  the  second  by  custom,  he 
acts  independently  of  the  Crown  ^. 

Besides  his  duties  as  a  judge,  and  his  responsibility  for  The  Crown 
many  judicial  and  some  ecclesiastical  appointments,  the  Chan-  0^^^. 
cellor  is  the  head  of  the  office  in  which  his  first  duties  began. 
The  Crown  Office  in  Chancery  is  no  longer  the  officina  brevium^ 
the  place  where  new  rights  of  action  were  created  as  new 
writs  were  devised.  The  inventive  powers  of  the  clerks  in 
Chancery  fioled  to  keep  pace  with  the  requirements  of 
suitors ;  Equity  and  fictions  had  superseded  the  original 
writs  long  before  the  modem  simplifications  of  procedure. 
But  it  is  in  the  Crown  Office  in  Chancery  that  the  Great  Seal 
is,  for  most  purposes,  affixed.  Some  documents,  such  as  those 
relating  to  treaties  ^,  do  not  pass  through  this  Office ;  but  the 
Chancellor  is  directly  responsible  in  all  cases  for  the  use  of  the 
Grreat  Seal,  the  ultimate  expression  of  the  will  of  the  Sovereign. 

The  Chancellor  is  and  always  has  been  a  member  of  the 
Privy  Council,  and  of  the  Cabinet,  not  as  of  right  but  because 
his  duties  as  holder  of  the  Great  Seal  make  him  a  necessary  The 
party  to  the  innermost  councils  of  the  Crown.  His  political  f^^ 
and  judicial  duties  do  not  come  into  conflict,  because  he  is  not 
concerned  with  the  administxation  of  the  criminal  law,  and  so 
is  not  liable  to  preside  in  Court  over  prosecutions  which  he 
has  advised  in  the  Cabinet. 

There  remain  but  a  few  points  connected  with  the  office  :— 

(i)  The  Chancellor  is  Chancellor  of  that  part  of  the  United 
Kingdom  called  Great  Britain,  and  the  Act  of  Union  with 
Scotland  provides  that  there  should  be  but  one  Great  Seal 

^  The  second  case  is  more  especially  noticeable  because  when  the  Prime 
Minister  presents  to  Grown  livings  of  greater  value,  he  takes  the  Queen's 
pleasure  before  the  appointment  is  made.     Hansard,  olxix.  1919. 

'  IVeatisee  and  ratifications  were  at  one  time  prepared  and  enrolled  in  the 
CSianoery.  This  pzaotioe  was  uniform  till  1634.  Thomas,  Hut.  of  PMie 
JDeparimenUj  33. 
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The  Great  for  the  two  kingdoms.  There  is  a  Lord  Chancellor  for 
Ireland,  but  the  Great  Seal,  though  it  exists  in  duplicate 
for  Irish  use,  is  the  Great  Seal  of  the  United  Kingdom  ^. 

25  Car.  II,       {2)  The  office  is  one  subject  to  a  religious  disability.     The 

°'  ^'  Test  Act  required  that  everyone  who  held  an  office,  civil  or 

religious     military,  under  the  Crown,  should  not  merely  receive  the 

^"^     ^^'   sacrament  after  the  ritual  of  the  Church  of  England,  but 

should  take  an  oath  abjuring  the  doctrine  of  transubstantia- 

tion. 

9  Geo.  IV,      The  requirement  as  to  taking  the  sacrament  was  removed 

ioGeo.lV  ^^  i8a8,  and  the  Roman  Catholic  Belief  Act,  18119,  altered 

^  7-  the  form  of  oath  required,  whether  for  a  seat  in  Parliament  or 

for  entry  upon  a  civil  or  military  office,  making  it  acceptable 

to  a  Roman  Catholic.     But  it  was  provided  that  neither  the 

Chancellor  of  Great  Britain  nor  the  Lord  Keeper,  nor  Lords 

Commissioners  of  the  Great  Seal,  nor  the  Lord  Lieutenant  of 

Ireland  should  be  relieved  from  any  requirements  to  which 

they  were  at  the  time  subject.    The  Statute  Law  Revision 

Act,  1863,  has  wholly  repealed  the  Test  Act  of  Charles  II, 

but  it  is  still  held  that  the  exception  introduced  into  the 

Catholic  Relief  Act,  disables  a  Roman  Catholic  for  the  offices 

therein  mentioned  ^. 

The  Lord  (3)  The  office  of  Lord  Keeper  of  the  Great  Seal  originated 
as  it  would  seem  in  the  practice  of  entrusting  the  Seal  tem- 
porarily to  an  officer  of  State  during  a  vacancy  in  the  Chan- 
cellorship, sometimes  with  limited  powers,  or  a  lower  rank. 
This  developed  into  more  permanent  appointments,  in  which 
the  Lord  Keeper  held  office  during  the  King's  pleasure.  He 
often  was  not  a  peer,  but  he  is  by  Statute  entitled  to  the 

5  Elk.  c.  1 8.  <  like  place,  pre-eminence,  jurisdiction,  execution  of  laws,  and 
all  other  customs,  commodities,  and  advantages  ^ '  as  the  Lord 
Chancellor.     The  last  Lord  Keeper  was  Sir  Robert  Henley 

^  See,  as  to  the  title  of  the  Lord  Chancellor,  M^ueen,  Hoiue  of  Lords  and 
Priyy  Council,  p.  ao. 
*  See  debate  in  House  of  Commons,  Feb.  4,  1891.    Hansard,  oocxliz.  1734. 
'  Campbell's  Lives  of  the  Chancellors,  i,  21,  v.  186,  199. 
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afterwards  Lord  Northing^n,  who  was  made  Chancellor  on 
the  accession  of  George  III. 

(4)  It  is  sometimes  desirable  to  appoint  by  commission  Commis- 
nnder'the  Great  Seal  certain  persons  to  execute  the  office  of  ^J^J^^^^t 
Lord  Chancellor.    Their  powers  are  declared  by  Statute  to  be  ®^' 
in  all  respects  such  as  the  Lord  Chancellor  or  Lord  Keeper 
enjoys,  but  their  rank  is  not  the  same.     If  peers,  they  take 
their  place  according  to  their  peerage.     If  commoners,  they 
take  place  after  the  peers  and  the  Speaker  of  the  House  of 
Commons. 

§  3.   The  Lord  Privy  Seal. 

The  office  of  Lord  Privy  Seal  exists  and  is  held,  without  The  Privy 
emolument,  by  a  member  of  the  Cabinet ;  but  its  duties  are 
historical ;  having  long  ceased  to  be  more  than  formal,  they 
were  abolished  in  the  year  1884. 

The  Privy  Seal  was  formerly  used  mainly  for  two  purposes,  its  objects. 
to  authorize  the  issue  of  money  from  the  Exchequer,  and  to 
authorize  the  affixing  of  the  Great  Seal  to  Letters  Patent, 
for  it  had  been  the  desire  of  mediaeval  Councils  and  Parlia- 
ments to  secure  adequate  responsibility  for  the  issue  of  public 
money,  or  for  the  action  of  the  Eang  in  matters  of  State. 

The  requirement  that  the  Privy  Seal  should  be  the  warrant 
for  passing  Letters  Patent  under  the  Great  Seal  was  laid 
down  as  a  rule  in  the  Privy  Council  of  Henry  VI,  and  was 
enforced  by  the  Statute  of  Henry  VIII.  Ante,p.44. 

The  requirement  of  the  Privy  Seal  for  the  issue  of  public  money 
is  set  forth  in  Coke's  Eeports,  xi.  92.  'Every  warrant  of  the 
Queen  herself  to  issue  her  Treasure  is  not  suiBcient;  for  the 
Queen's  warrant  by  word  of  mouth  or,  which  is  more,  her  warrant 
in  writing  under  her  privy  signet  is  not  sufficient.  But  the 
warrant  which  is  sufficient  to  issue  the  King's  Treasure  ought  to 
be  under  the  Great  or  Privy  SeaL' 

It  is  unnecessary  to  say  more  on  this  subject  since  it  was  its  disase. 
enacted  in  1 884  that — 

it  shall  not  be  necessary  that  any  instrument  shall  after  the  47  &  48 
passing  of  this  Act  be  passed  under  the  Privy  Seal.  5  3- 
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Historyof  But  the  custodian  of  the  Privy  Seal  exists,  and  the  office 
has  a  long  history.  Among  the  offices  which  by  the  ordinance 
of  1311  are  to  be  filled  up  by  the  King,  with  the  counsel  and 
consent  of  the  baronage,  is  '  a  fit  clerk  to  keep  the  Privy  SeaL' 
The  office  appears  in  the  petitions  of  the  Commons  in  the  first 
Parliament  of  Richard  II,  as  one  the  appointment  to  which 
should  be  made  in  Parliament.  The  guardian  of  the  Privy 
Seal  appears  in  the  earliest  records  of  the  proceedings  of  the 
Privy  Council,  and  by  the  middle  of  the  i6th  century  the 
office  is  held  by  statesmen  of  the  first  rank.  Perhaps  the  three 
most  interesting  figures  in  the  list  of  Lords  Privy  Seal  are 
Thomas  Cromwell,  the  Minister  of  Henry  VIII ;  Dr.  Robin- 
son, who  was  at  the  same  time  Bishop  of  Bristol  and  Pleni- 
potentiary for  concluding  the  Treaty  of  Utrecht,  a  strange 
combination ;  and  Lord  Chatham,  who  chose  the  office  when 
he  undertook  to  form  a  Ministry  in  1766. 

§  4.   The  Secretariat, 

The  five         Her  Majesty's  Principal  Secretaries  of  State,  now  five  in 

of suoe:^  number,  are  the  chief  means  of  communication  between  the 

subject  and  the  Queen.     Peers  of  Parliament  are  Councillors 

of  the  Crown  and  have  a  right  of  access  to  the  person  of  the 

Sovereign.      Privy   Councillors  are   the  sworn  advisers   of 

the  Queen,  and  as  such  may  individually  or  collectively  offer 

counsel  for  which  they  must  hold  themselves  responsible  to 

as  a  me-     Parliament.     But  beyond  and  outside  of  these  the  subject 

communi-   ^^  ^^7  address  or  petition  the  Crown  in  Council  or  the 

^***^^"*^  Crown  .in  person,  and  in  the  latter  case  the  only  approach 

to  the  Crown  is  through  a  Secretary  of  State.    A  department 

of  government  may  be  reached  by  direct  communication :  an 

aggrieved  soldier  or  sailor  may  complain  to  the  War  Office  or 

to  the  Admiralty,  a  Civil  servant  whose  emoluments  do  not 

correspond  with  his  estimate  of  his  deserts  may  address  the 

Lords  of  the  Treasury,  but  no  communication  can  be  made  to 

the  Sovereign  save  through  the  intervention  of  a  Secretary 

of  State :  nor  with  a  few  exceptions  can  any  authentic  com- 
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mimication  be  made  by  the  Sovereign  that  is  not  counter- 
signed by  a  Secretary  of  State. 

The  Secretaries  of  State  are  not  merely  the  channels  ofMdepart- 
communication  between  subject  and  Sovereign.  Each  is  the  chiefs. 
head  of  an  important  department  of  government,  and  in  that 
department  is  invested  with  statutory  powers,  or  administers 
certain  prerogatives  of  the  Crown  for  the  exercise  of  which  he 
is  responsible  to  Parliament,  Of  these  powers  it  will  be  proper 
to  speak  hereafter  in  dealing  with  the  special  departments 
of  these  oflSoers*  It  is  enough  here  to  trace  the  origin  of  the 
office  of  Secretary  of  State  and  the  assignment  to  it  of  duties 
which  necessitate  the  existence  of  five  principal  Secretaries  of 
State. 

We  first  hear  of  the  Eling's   Secretary  in  the  reign  ofTheKing*s 
Henry  III.      The  duties  of  a   Secretary  had  doubtless  in  ^' 

earlier  times  been  discharged  by  the  Chancellor  and  his 
staff:  but  administrative  business  increased, — the  severance 
of  the  Chancery  from  the  Exchequer  at  the  end  of  the  lath 
century  indicates  the  increasing  importance  of  both  depart- 
ments,— and  the  King's  Clerk  or  Secretary  became  an  officer 
distinct  fiom  the  clerks  or  chaplains  who  had  acted  under  the 
Chancellor. 

The  office  was  at  first  a  part  of  the  royal  household.  Its  *  ^ouae- 
holder  might  be  a  man  of  character  and  capacity,  fit  to  be  officer, 
a  member  of  the  King's  Council,  or  to  be  sent  as  an  envoy 
to  foreign  powers.  Such  were  the  Secretaries  of  Henry  III 
and  Edward  I.  Or  he  might  be  an  inferior  officer  of  the 
household,  and  such  seems  to  have  been  the  position  of  the 
Secretary  of  Edward  III,  who  ranked  in  place  and  emolu- 
ment with  the  surgeon  and  the  clerks  of  the  kitchen  ^. 

In  1433  ^^  Secretaries  were  appointed,  one  by  the  delivery 
of  the  King's  signet,  the  other  by  patents  A  second 
Secretary  had  become  necessary  for  the  transaction  of  the 
King's  business  in  France. 

*  Ordinaxioes  for  the  Boyal  Houaehold,  10.  32. 162. 

'  NioolM,  Plroceedings  of  Privy  Council,  vi.  Introd.  p.  cviii. 
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Beoomef  a      In  1443  ^^  Ordinance  or  Order  in  Conncil,  made  various 

offio^^  ^  ^^  ^  ensure  the  responsibility  of  the  Conncil  and  officers  of 
the  King  for  answers  given  or  grants  made  in  response  to 
Petitions.  Lords  of  the  Conncil  who  promoted  a  petition 
were  required  to  sign  it :  if  it  dealt  with  matters  of  grace, 
it  was  to  be  laid  before  the  King  thus  endorsed :  if  he  as- 
sented to  it  he  was  to  sign  it,  or  order  the  Chamberlain  to  do 
so,  or  to  take  it  with  his  commands  to  the  Secretary  :  if  the 
answer  involved  a  grant,  the  bill  which  contained  the  petition 
was  to  be  delivered  to  the  Secretary  to  prepare  letters  which, 
sealed  with  the  Signet,  should  be  authority  for  affixing  the 
Privy  Seal :  and  this  in  its  turn  authorised  the  confirmation 
of  the  grant  by  letters  under  the  Great  Seal^.  Here  we  find 
the  Secretary  in  a  position  of  recognised  responsibility  for  the 

a  Principal  expression  of  the  King's  will.    And  soon  after,  in  1476,  a 

^'  newly  appointed  Secretary  is  described  as  *  Principal  Secretary,* 

not,  as  it  would  seem,  to  denote  a  difierence  in  the  rank  of  the 

two  Secretaries,  but  to  mark  the  responsible  character  of  the 

office,  as  distinct  from  that  of  a  mere  clerk  or  amanuensis  '. 

The  reign  of  Henry  VIII  marks  an  important  advance  in 
the  position  of  the  Principal  Secretary.  The  responsibility 
for  the  use  of  the  signet,  indicated  by  the  Ordinance  of  1443, 

27  Hen.     is  confirmed  by  Statute.     The  Secretaries  are  still  members 

'  *   *  of  the  King's  household,  but  they  rank  next  to  the  greater 

household  officers^,  and  in  Parliament^  and  Council,  they 

have  their  place  assigned  by  Statute.     The  Secretary,  if  he  is 

31  Hen.      ^  baron,  is  to  sit  above  all  other  barons  :  if  a  bishop,  above  all 
VIII,  CIO.  '  '^ 

*  Nicolae,  vi,  p.  crii.  *  Ibid.  vi.  p.  cviii. 

*  Ordinances  for  the  Royal  Household,  162.  Yet  the  secretariei  lived  in 
extreme  discomfort.  In  1545  Sir  W.  Paget,  one  of  the  secretaries  and  then 
ambassador  in  France,  wrote  the  other  Secretary  to  beg  that  his  lodging  might 
be  changed  for  the  better.  '  Yon  know  that  the  chambre  over  the  gate  wiU 
scant  reseyve  my  bedde  and  a  table  to  write  at  for  myself.  The  study  yon 
know  is  not  mete  to  be  trampled  in  for  diseasing  his  Majesty.  I  must  nedea 
have  a  place  to  kepe  my  table  in/  Thomas,  Hi$L  of  FMic  Departments,  p.  26. 

*  Stubbs,  Const.  Hist.  iu.  471,  472.  The  presence  of  the  Secretary,  though 
a  commoner,  and  the  judges,  shows  how  the  House  of  Lords,  in  the  16U1 
century,  did  double  duty  as  the  Magnum  CcneUium  and  as  a  House  of 
Parliament. 
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other  bishops  ;  if  not  a  peer  he  is  to  sit  on  the  uppermost  form  The  Secre< 
or  woolsack  in  the  House.  State, 

Not  long  after  this  a  warrant,  issued  to  Thomas  Wriothes- 
ley  and  Ralph  Sadler,  gave  them  the  *  name  and  office  of  the 
King's  Majesty's  Principal  Secretaries  during  His  Highness'  keepers  of 
pleasure,'  required  them  to  keep  two  signets  and  a  book  of 
all  warrants  which  passed  under  their  hands,  placed  them  in 
Council  next  after  the  Vice-Chamberlain.  They  were  both 
members  of  the  Commons,  but  one  was  always  to  sit  in  the 
Upper  House,  and  one  in  the  Lower  House,  interchanging 
weeks,  unless  the  King  was  present  in  the  House  of  Lords 
when  both  were  to  be  there  ^ 

The  growing  importance  of  the  office  is  indicated  not  Theirgrow- 
merely  by  the  precedence  given  to  the  holders,  but  by  the  ^twace, 
quality  of  the  men  who  held  it.  Cromwell  was  for  a  short 
time  Secretary  to  Henry  VIII,  and  Sir  William  Cecil  was 
Secretary  to  Elizabeth  from  her  accession  until  he  was  made 
Lord  Treasurer  in  167 1.  After  the  reign  of  Heniy  VIII  it 
would  seem  that  the  Secretary  ceased  to  be  an  officer  of  the 
household.  He  does  not  appear  as  an  item  in  the  household 
expenditure  of  Elizabeth,  and  in  the  reign  of  James  I  he  was 
one  of  the  few  who  might  bring  a  servant  with  him  to  the 
King's  Court  \ 

During  the  greater  part  of  Elizabeth's  reign  there  was  but  their 
one  Secretary,  but  at  the  close  of  it  Sir  Robert  Cecil  shared 
the  duties  with  another,  he  being  called  '  Our  Principal 
Secretary  of  Estate,'  and  the  other,  *  one  of  our  Secretaries 
of  Estate.'  From  this  time,  until  the  year  1794}  it  was  the 
rule  that  there  should  be  two  Secretaries  of  State ;  the  ex- 
ceptions occurred  in  161 6,  when  there  were  three, — from  1707 
until  1746,  when  there  was  usually  a  third  Secretary  for 
Scotch  business, — and  from  1768  until  178:2,  when  there 
was  a  third  Secretary  for  Colonial  business. 

At  this  point  one  may  stop  to  consider  the  duties  and 
powers  of  the   Secretaries  of  State.      From  the  reign  of 

^  Nicolas,  vi  p.  cnnriii.         '  Ordinances  for  the  Boyal  Household,  p.  304. 
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Dutiee  of  a  Heniy  VIII,  certainlj,  they  were  the  channel  through  which 
of  State,  alone  the  Crown  could  be  approached  in  home  and  foreign 
affairs,  and  the  medium  through  which  the  pleasure  of  the 
Crown  was  expressed. 

Thus  the  Secretary  of  Henry  VIII  complains,  that  the 
Lord  Mayor  of  London  has  communicated  with  Wolsey  on  a 
matter  of  State  without  first  addressing  him  in  order  that 
the  Eling's  pleasure  might  be  taken  ^. 

The  rules  made  by  Edwazd  VI  for  the  conduct  of  business 
in  the  Council,  make  the  Secretary  the  medium  of  communi- 
cation between  the  King  and  his  Council  or  its  Committees, 
a  practice  observed  in  the  transmission  of  Cabinet  minutes 
until  comparatively  recent  times  ^. 

Cecil  in  his  treatise  on  The  Dignity  cf  a  Secretary  cf  Estate 
mth  the  care  and  peril  thereof,  speaks  of  the  Secretary's  liberty 
of  negotiation  at  discretion,  at  home  and  abroad,  without 
'  authority  or  warrant  (like  other  servants  of  princes)  in  dis- 
bursement, conference  or  commission,  but  the  virtue  and  word 
of  his  Sovereign/ 

The « Secretaries  were  members  of  the  Privy  Council,  and 
after  the  Restoration  they  were  members  of  that  inner  Council 
which  prepared  and  settled  the  business  to  be  brought  before 
the  larger  body,  the  Privy  Council,  with  whose  consent  and 
advice  the  King  acted.  But  it  was  not  until  the  Privy  Council 
ceased  to  combine  deliberative  and  executive  functions,  that 
the  office  of  Secretaiy  of  State  assumed  its  present  importance. 

Before  this  change  took  effect,  a  Secretaiy  of  State  assisted 
at  the  private  discussion  of  business  to  be  brought  before  the 
Privy  Council,  he  was  a  necessary  instrument  for  carrying  out 
the  pleasure  of  the  King,  and  might  even  be  a  personage 
whose  opinion  carried  great  weight,  and  yet  he  exercised  little 
independent  discretion  in  the  transaction  of  business.  He 
was  responsible  directly  to  the  King  and  the  Council,  re- 
motely, to  Parliament.    The  Tudors  from  their  own  force  of 

'  Nicolas,  vi.  p.  cxviii. 

'  Grenville  CorreBp.  ill  i6  note. 
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charaeter  had  g^ven  importance  to  the  office.    It  was  some-  Increased 
thing  to  be  the  exponent  of  the  will  of  one  who  always  had  a  gj^^  y^y^^ 
will  of  his  own.     But  thron^hont  the  17th  century  we  find  ^»^i>i«* 

o  'J  govern- 

no  Secretary  of  the  calibre  of  Cromwell  or  Cecil,  and  in  the  ment. 

reign  of  William  III  Sir  William  Trumbull  resigned  the  office 

because,  when  the  King  was  in  Holland,  the  Lord  Justices  in 

Council  treated  him  '  more  like  a  footman  than  a  Secretary^.' 

Sut  the  Secretary  was  not  the  servant  of  the  Cabinet,  as  he 
had  been  the  servant  of  the  Council.  He  had  been  the 
medium  of  communication  between  the  King  and  his  Council, 
and  between  the  Crown  in  Coxmcil,  the  recognised  executive, 
and  the  outside  world.  But  when  the  Privy  Council  became 
an  administrative  department,  and  the  Cabinet  took  its  place 
afl  the  motive  power,  a  body  unrecognised  by  law,  the 
Secretary  of  State  as  member  of  this  inner  circle,  became 
more  independent,  more  responsible  and  more  important. 

Domestic,  foreign,  and  colonial  business  which  had  been 
transacted  by  Committees  of  the  Privy  Council  passed  into 
the  hands  of  the  Secretaries,  and  they  became  the  authorised 
exponents  of  the  King's  pleasure  in  the  various  departments 
of  government.  In  the  management  of  his  department  each 
Secretary  is  checked  by  the  collective  responsibility  of  the 
Cabinet,  but  he  does  not  receive  the  orders  of  the  Council, 
nor,  since  the  King  ceased  to  preside  at  Cabinet  meetings, 
does  he  work  under  the  constant  control  of  the  Crown. 

Increased  responsibility  to  Parliament  adds  to  the  power 
of  every  Minister,  for  responsibility  to  Parliament  means  that 
the  Minister  is  accepted  by  Parliament  and  tias  the  support 
of  Parliament  at  his  back.  Thus  the  Secretary  of  State  has 
grown  from  being  merely  a  confidential  servant  to  be  a  great 
executive  officer. 

So  much  for  the  general  history  and  powers  of  a  Secretary 
of  State.  I  will  now  speak  of  his  departmental  dutiea  From 
the  Bevolution  until  178:^,  except  during  the  temporary  ex- 
istence of  the  Scotch  and  the  Colonial  Secretary,  the  duties  of 

^  Shrewsbnxy  Correspondenoe  (Coze),  504. 
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^ ,         the  two  Secretaries  were  divided  by  a  fifeographical  division 

Northern  ^ 

ftnd  of  the  globe  into  Northern  and  Southern  Departments.    The 

DepATt-  duties  of  the  Northern  Department  consisted  in  communica- 
mentfl.  tions  with  the  northern  powers  of  Europe,  those  of  the 
Southern  included  our  dealings  with  France,  Spain,  Portugal, 
Switzerland,  Italy,  Turkey,  as  well  as  Irish  and  Colonial  busi- 
ness  and  the  work  of  the  Home  OfBce.  The  burden  thus  laid 
upon  the  shoulders  of  the  Southern  Secretary  seems  enormous, 
but  it  is  in  truth  more  apparent  than  real.  Irish  business  con- 
sisted mainly  in  communications  as  to  general  policy  passing 
through  the  Secretary  of  State  from  the  Ministry  to  the  Lord 
Lieutenant,  The  colonies  were  few,  communication  with  them 
was  difficult,  and  some  part  of  the  business  relating  to  them 
was,  prior  to  1768  and  after  1782,  dischaxged  by  a  Com- 
mittee of  the  Privy  CounciL  The  bulk  of  the  present  work 
of  the  Home  Office  is  the  creation  of  modem  Statutes.  The 
Secretaries  of  the  last  century  represented  the  Foreign  Office 
cut  in  two  with  some  miscellaneous  business  assigned  to  that 
portion  which  dealt  with  the  southern  powers  of  Europe. 
The  Home      But  in  1782  the  duties  of  the  two  Secretaries  were  re- 

OfBoe  and 

Foreign      arranged.    The   Southern   Department    became  the  Home 

^*        Office,  retaining  the  Irish  and  Colonial  business ;  the  Northern 

Department  became  the  Foreign  Office*    Meantime  the  con* 

stitutional  position  of  the  army  was  singpilarly  confused.     The 

Secretary  at  War,  who  was  not  a  Secretary  of  State,  was 

responsible  to  Parliament  for  the  payment  and  civil  control  of 

the  army,  he  directed  the  movements  of  troops,  but  these  had 

The  War    to  be  sanctioned  by  a  Secretary  of  State*    Until  1794  this  re^ 

Colonial     sponsibility  rested  with  the  Home  Office,  but  in  1794  a  third 

^^^*        Secretary  of  State  was  appointed,  who  was  to  manage  the 

affiurs  of  war  exclusively,  and  in  1801  the  business  of  the 

Colonies  was  assigned  to  the  same  Secretaiy^* 

The  long  peace  which  followed  the  Napoleonic  wars,  and 
the  rapid  growth  of  our  colonies,  caused  the  war  duties  of  the 
Colonial  Secretary  to  &11  into  the  background,  and  during 

'■  Bee,  M  to  the  dntiee  of  the  SecretarieB,  HanBard,  ParL  Deb.  33,  p.  893. 
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the  Crimean  Wax,  in  1854,  it  became  necessary  to  appoint  a  a  sqwrate 
Secretary  of  State  for  War,  who  should  be  solely  responsible     ^ 
for  the  movements,  payment  and  civil  control  of  the  land  forces 
of  the  nation.   The  last  addition  to  the  Secretariat  is  the  Secre-  The  India 

Office. 

tazy  of  State  for  India,  appointed  first  in  1858,  when  the  East 
India  Company's  powers  were  taken  away  and  the  government 
of  India  passed  into  the  hands  of  the  Ministers  of  the  Crown. 

Except  in  so  far  as  Statate  gives  powers  to  one  or  other  of 
the  five  Secretaries  of  State,  each  is  capable  of  performing  any 
one  of  the  functions  of  the  various  departments  which  I  have 
briefly  described^.  The  Secretaries  are  in  this  respect  like  the 
Judges  of  the  High  Court  of  Justice,  each  individually  possesses 
and  may  exercise  the  powers  of  any  one  of  the  others,  but  as 
its  special  business  is  assigned  to  each  of  the  divisions  of  the 
High  Court,  so  is  a  special  department  of  government  as- 
signed to  each  of  the  members  of  the  Secretariat.  Each  and 
all  are  primarily  the  moans  by  which  the  royal  pleasure  is 
communicated  ^,  the  work  of  each  department  is  the  work  of 
the  Crown,  acting  on  the  advice  of  responsible  Ministers,  and 
for  such  action  and  advice  each  of  these  Ministers  must  answer 
to  Parliament. 

The  Secretaries  of  State  are  all  appointed  in  the  same 
manner  by  the  delivery  to  them  of  three  seals,  the  Signet, 
a  lesser  seal,  and  a  small  seal  called  the  cacAel :  all  these  are 
engraved  mth  the  royal  arms,  but  the  signet  alone  bears  the 
royal  arms  with  supporters. 

'  The  office  of  Secretary  of  State  in  the  legal  sense  depends  on 
the  grant  and  deliyery  of  the  seals.    The  title  of  the  office  is  "  one 

^  Mr.  Pitt  iu  1797,  defending  the  creation  of  the  third  Seoretaryihip,  denies 
that  *  each  office  of  Secretary  of  State  has  (not  by  custom  or  convenience  fDr 
practical  purposes,  but  by  law)  a  particular  designation,  department  and 
division.  I  say  the  office  of  Secretary  of  State  has  no  such  department, 
designation  and  division,  but  is  in  the  legal  sense  independent  of  any  sach 
distinction.'    33  Pari.  Hist.  776. 

^  Much  discussion  took  place  in  181  a,  when  the  Prince  Regent  employed  a 
Private  Secretary,  as  to  the  constitutional  position  of  such  an  officer.  The 
House  of  Commons  was  assured  that  he  was  quite  *  incapable  of  receiving  the 
royal  commands  in  the  constitutional  sense  of  the  worda  or  cf  carrying  them 
into  effect*  In  &ct  he  is  not  a  means  of  expressing  the  official  will  of  the 
Crown.    Cobbetty  Pari.  Debates,  23,  p.  339. 
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of  his  Majest/s  principal  Secretaries  of  State."  By  the  grant  and 
the  delivery  of  the  seals  ^,  every  one  of  these  persons  becomes  a 
legal  organ  to  countersign  any  act  of  State,  and  he  is  placed  after- 
wards in  that  department  of  business  which  his  Majesty  thinks  fit 
to  allot  for  him/    {33  Pari.  Hist.  776.) 

The  Seals.  The  signet  is  of  these  seals  the  one  which  has  the  longest 
history,  for  the  custody  of  it  was  the  primary  duty  of  the 
King's  Secretary  long  before  the  Secretary  became  head  of 

Ante,  pp.    a  department.     The  statutory  requirement  88  to  its  use  has 
^^'        been  set  forth  earlier. 

For  this  purpose  the  Secretary  of  State  had  an  office  and 
four  clerks,  and  as  the  Secretaries  increased  in  number,  the 
Signet  Office  was  considered  to  {)ertain  to  all  alike,  but  the 
business  waa  transacted  through  the  Home  Office. 

14  &  15^        This  use  of  the  Signet  was  abolished  in  1851.     The  duties 

Vict.  c.  82.  ^  ^, 

heretofore  performed  by  the  Clerks  of  the  Signet,  and  not 
superseded  by  this  Act,  were  to  be  performed  in  the  Home 
Office.  But  such  use  of  the  Signet  as  continues  to  be  made 
does  not  call  for  the  intervention  of  the  Home  Office.  In 
the  Foreign  Office  the  instruments  which  authorize  the 
affixing  of  the  Grreat  Seal  to  powers  to  treat,  and  ratifications 
of  treaties  pass  under  the  Signet  as  well  as  the  sign  manual, 
and  are  countersigned  by  the  Secretary  of  State.  In  the 
Ante,  p.  47.  Colonial  Office,  the  Sigfnet  is  affixed  to  Commissions,  and  also 
to  Instructions ;  these  last  pass  the  sign  manuftl  but  are  not 
countersigned  by  the  Secretary  of  State. 

The  second  seal  is  used  for  royal  warrants  and  commissions, 
countersigned  by  the  Secretaries  of  State. 

^  It  it  stated  in  Todd,  Pari.  €k>v.  in  England,  ii.  495,  and  elsewhere,  that 
a  Secretaiy  of  State  receiyes  letters  patent  appointing  him  during  pleasure. 
This  is  not  so.  Patents  used  to  be  inned  fix>m  the  time  that  a  second 
Secretary  was  first  appointed  in  the  T5th  century,  and  in  the  case  of  the 
Secretary  of  State  for  War  in  1855,  a  supplementary  patent  limited  his  general 
powers  in  respect  of  military  appointments  and  discipline  until  1861.  But  al- 
though the  Chancellor  of  the  Exchequer  in  1856  assured  the  House  of  Commons 
that  Patents  should  be  required  to  be  taken  out  by  the  Secretary  of  State,  and  the 
consequent  fee  of  £aoo  exacted  firom  them,  the  Patents  are  not,  as  a  matter  of 
fiact,  issued.  Nor  in  any  case  would  they  affect  the  powers  of  the  Secretary, 
for  these  fi>Ilow  the  seals. 
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The  cachet  is  used  to  seal  the  envelopes  of  letters  con-> 
taining  communications  made  personally  by  the  King  or 
Queen  to  a  foreign  sovereign. 

Thus  in  the  Foreign  Office  all  three  seals  are  used.  In  the 
Colonial  Office  the  first  two ;  the  second  only  in  the  Home 
Office  and  War  Office ;  while  none  are  used  in  the  India  Office* 

§  5.   The  Treasury  and  Exchequer. 

The  Normans  introduced  into  our  institutions  a  methodical  The  Nor- 
system  of  finance.     The  Exchequer  was  the  Curia  sitting  for  chequer. 
financial  purposes.      But  there  were  certain  officers  of  the 
Curia  whose   duties  lay   specially  in  the  Exchequer,  and  a 
clerical  staff  appropriate  to  the  business  of  the  department. 

The  Exchequer  consisted  of  two  offices,  the  Upper  and  the 
Lower:  the  first  was  a  court  oi Account,  the  second  oi  Receipt. 
What  was  due  to  the  King  was  ascertained  in  the  Exchequer 
of  Account  and  paid  in  to  the  Exchequer  of  Receipt,  and  for 
payments  made  in  the  latter  acquittance  was  obtained  in  the 
former.  The  procedure  of  the  Exchequer  will  be  dealt  with 
in  a  later  chapter.     I  am  here  concerned  with  the  staff. 

The  Lord'Treamrer. 
The  Treasurer  and  barons  sat  in  the  Upper  Exchequer^  to 

^  The  DialoguB  de  Scaocario  gives  a  deecription  of  the  Upper  Exchequer  or 
Excheqner  of  Acooont  which  may  be  thus  illustrated  : — 

,.  J  •  -S 1  - 

S  i  ^  € 


•8 


Bishop  of  Winchester 
Treasurer 
Keeper  of  Chancery  Roll 
Chancellor's  Clerk 
Constable's  Clerk 


Clerk  of  Chamberlain  with  Tallies 

*  quidam  a  rege  missi.' 
Accountant 
Neoessarii 
Head  Clerk 


^3  •«9 


I 

M 

It  is  plain  that  the  position  of  Treasurer  is  one  of  less  dignity  than  that  of 
YOU  II.  M 
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The  take  account  of  what  was  due  to  the  King,  and  to  exercise 

a  general  financial  control^.  The  Treasurer  was  also  respon- 
sible for  the  receipts  and  issue  of  the  revenue  in  the  Lower 
Exchequer.  He  was  the  connecting  link  between  the  two 
departments,  but  by  no  means  the  most  important  person  at 
the  Exchequer  board.  Bather  he  was  a  busj  official,  necessary 
to  the  business  of  the  office  but  overshadowed  in  dignity  by 
the  Justiciar  and  Chancellor.  In  the  reign  of  Richard  I  the 
Chancery  was  separated  from  the  Exchequer,  and  the  Treasurer 
was  thus  relieved  from  subordination  to  one  of  the  greater 
officers  of  Stated  The  Great  Seal  was  now  no  longer  used  for 
Exchequer  purposes,  and  in  the  reign  of  Henry  III  the  Chan- 
cellor of  the  Exchequer  was  brought  into  existence,  partly  to 
take  charge  of  the  Seal  of  the  Exchequer,  partly  to  be  a 
check  on  the  Treasurer  *. 

The  From  the  fall  of  Hubert  de  Burgh  in  1232  the  office  of 

c  equer.  J^g^JgJJ^p  rapidly  lost  importance,  till,  before  the  end  of  the 
reign  of  Henry  III  it  disappeared.  This  further  increased 
the  importance  of  the  Treasurer.  In  1300  the  Exchequer 
was  fixed  at  Westminster,  and  the  Treasurer  and  barons  were 
forbidden  to  hear  pleas  between  the  King's  subjects*.  The 
attempt  to  confine  the  jurisdiction  of  the  Exchequer  to  re- 
venue cases  was  evaded  by  fictions,  and  the  judicial  business 
which  had  been  transacted  before  the  barons  in  the  Exchequer 
of  Account  passed  into  a  definite  Court — the  Court  of  Ex- 
chequer. From  the  beginning  of  the  14th  century  a  Chief 
Baron  presided  over  this  Court*. 

those  who  sat  beside  the  Justiciar.  His  proper  place  would  have  been  at  right 
angles  to  the  Justiciar,  but  that  place  was  temporarily  assigned  to  the  Bishop 
of  Winchester.  *■  Thomas,  Hist,  of  Public  Departments,  37. 

'  Madoz,  History  of  Exchequer,  ch.  iy.  s.  10. 

*  Ibid.  ch.  xxi.  s.  5.  The  Chancellor  of  the  Exchequer  was  not  the  '  lien- 
tenant'  of  the  Treasurer.  The  lieutenant  was  merely  a  deputy  to  whom  the 
Treasurer  might  from  time  to  time  assign  his  duties.    Madox,  cJi.  xxi.  s.  a. 

*  28  Ed.  I.  I.e.  4.  This  clause  of  the  artieuH  super  cartas  did  but  enforoe 
a  rule  the  breach  of  which  had  been  matter  of  frequent  complaint.  See 
Madox,  ch.  xxii.  s.  2. 

*  Haydn,  Book  of  Dignities,  381.  Madox,ch.  xxi.  s.  3.  The  title,  'capitalie 
baro/  teems  to  have  been  first  used  in  the  case  of  Walter  Norwich  in  131 7. 
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Henceforth  the  office  of  the  Treasarer  increased  in  import-  The  Lord 
ance,  but  it  is  not  till  near  the  end  of  the  i6th  century  that  Treasarer. 
he  became  an  officer  of  State  so  engrossed  in  the  general 
policy  of  the  country  as  to  be  unable  to  attend  personally  to 
the  detail  of  his  department.     Lord  Burleigh  was  the  first  to 
employ  a  secretary  to  communicate  his  instructions  to  the 
Exchequer  of  Receipt^.    Before  this  time  the  title  underwent 
a  changed     The  person  holding  the  office  had  been  called 
the  King's  Treasurer  or  the  Treasurer  of  the  Exchequer,  but  31  Hen. 
when   he   became  the   second  officer  in   dignity   afber  the         ' 
Chancellor  his  title  of  King's  Treasurer  developes  into  that 
of  Lord  High  Treasurer.     He  was  also  Treasurer  of  the  Ex- 
chequer, but  the  offices  were  distinct :  the  first  was  conferred 
by  delivery  of  a  white  staff,  the  second  by  patent ;  the  first 
was  a  great  office  of  State;  the  second  placed  him  at  the 
head  of  the  Exchequer^. 

The  office  of  Treasurer  was  first  put  into  Commission  on  The  Com- 
the  death  of  Lord  Salisbury  in  161 2.     From   this  period,  of  the 
though  the  Treasurers  transacted  business  in  the  Exchequer  ^^^'^^'y- 
of  B«ceipt  until  1643,  the  Treasury  has  become  a  separate 
department ;  its  authority  is  necessary  for  the  issue  of  money 
from  the  Exchequer  of  Receipt,  and  it  exercises  the  financial 
control  once  possessed  by  the  Exchequer  of  Account.     When 
at  the  Restoration  the  Treasury  was  not  only  put  for  a  short 
time  into  Commission,  but  located  in  a  separate  set  of  rooms 
at  Whitehall,  the  severance  of  Treasury  and  Exchequer  was 
complete.     The  Upper  Exchequer  may  by  that  time  be  said  Severance 
to  have  passed  away  into  (i)  a  law  court — the  Court  of  Ex-  ^nd 
chequer,  (ii)  a  body  of  auditors,  of  whom  I  shall  have  to  speak  ^^®^^«^ 

^  Madoz,  p.  568.    Report  on  Pablic  Income  and  Expenditure  (1869),  i.  335. 

*  Thomai,  Hist,  of  Public  Departments,  p.  4. 

'  See  the  account  of  the  admisiiion  of  Godolphin ;  Thomas,  Hist  of  Public 
Departments,  p.  a  ;  and  of  Harley,  Calendar  of  Treasury  Papers,  vol  iv,  pre- 
&ce;  The  first  account  is  taken  from  the  Black  Book  of  the  Exchequer;  the 
second  from  an  entry  made  on  a  fly-leaf  of  the  Treasury  Minute  Book.  It  is 
difficult  to  conjecture  from  thpse  accounts  what  would  have  been  the  duties  of 
the  Lord  High  Treasurer  if  the  staff  and  the  patent  had  been  conferred  on  dif- 
ferent pertona. 

H  % 
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later,  and  (iii)  a  department — the  Treasary.  The  office  of  Lord 
High  Treasarer  was  filled  £rom  time  to  time  until  the  13th 
October,  17 14,  when  the  Dake  of  Shrewsbuiy  resigned  the 
white  staff.  Since  then  the  Treasury  has  always  been  in 
Commission. 

By  the  Act  of  Union  with  Scotland,  the  Scotch  and  English 
Treasuries  were  merged,  but  after  the  Union  mth  Ireland  the 
office  of  Lord  High  Treasurer  for  Ireland  was  continued  until 
1816. 

The  Treasury  Board. 

The  Treasury  Board  is  created  by  letters  patent  under  the 
Great  Seal  appointing  the  persons  named  therein  to  be  Commis- 
sioners for  executing  the  office  of  Treasurer  of  the  Exchequer 
of  Great  Britain  and  Lord  High  Treasurer  of  Ireland. 

The  Board  consists  of  the  First  Lord,  the  Chancellor  of  the 
Exchequer,  and  a  varpng  number  of  Junior  Lords. 

Until  1 7 1 1,  whenever  the  Treasury  was  put  into  Commission, 
the  King  named  all  the  Lords,  and  the  First  Lord  was  only  a 
more  important  minister  than  the  others^  ^primus  inter 
pares  V  Since  171 1  the  First  Lord  has  nominated  the  Junior 
Lords,  and  since  the  Ministry  of  Sir  Robert  Walpole  (1721- 

ThePriiiie  174^)  the  office  of  First  Lord  has  usually  been  associated 

as  First      "^'^^  the  position  of  Prime  Minister.     The  exceptions  to  this 

^"**         rule  are  of  two  kinds. 

Sxoep-  There  have  been  occasions  in  the  last  century  when  there 

was  no  definite  Prime  Minister,  as  in  the  chaotic  state  of 
parties  after  the  fall  of  Walpole,  when  Lord  Wilmington  was 
First  Lord  of  the  Treasury,  while  Carteret  and  Henry  Pelham 
struggled  for  ascendancy  in  the  Ministry,  or  again  when 
William  Pitt  the  elder  was  Secretary  of  State  and  controlled 
the  policy  of  the  country'',  while  Newcastle  distributed  the 
patronage  as  First  Lord  of  the  Treasury;  or  again  as  in 
the  coalition  Ministry  of  1783  when  the  Duke  of  Portland, 
who  was  first  Lord,  was  Prime  Minister  only  in  name,  and 
Fox  and  North  divided  the  responsibilities  of  Government. 

^  Todd,  Pari.  Got.  in  England,  ii.  424. 


Scctii.  §5.]  AND  THE   MINISTERS   OP  THE   CROWN.  165 

There  have  also  been  oceasioiis  when  the  Prime  Minister  Ezoep- 
has  deliberately  chosen  an  office  either  less  or  more  laborious  ^^  ^^^' 
than  that  of  First  Lord.  Thus  Lord  Chatham  in  1766,  when 
entrasted  by  George  III  with  the  formation  of  a  Ministry, 
chose  the  office  of  Lord  Privy  Seal.  At  this  time  the 
Treasmry  Board  met  twice  a  week  for  the  transaction  of 
bosiness,  and  Chatham  was  perhaps  desirous  of  being  re- 
lieved from  these  routine  duties.  Fox  in  1806,  and  Lord 
Salisbury  in  1885  and  again  in  1887,  chose  to  combine  the 
duties  of  Foreign  Secretary  with  those  of  Prime  Minister. 
Such  an  arrangement  seems  hardly  practicable  nowadays, 
unless  the  Prime  Minister  is  a  member  of  the  House  of 
Lords.  To  control  the  general  policy  of  the  country,  to 
manage  the  business  of  the  Ministry  as  leader  of  the  House 
of  Commons,  and  to  superintend  an  important  department 
of  Government,  is  a  combination  of  duties  hardly  within  the 
compass  of  one  man's  powers.  Mr.  Gladstone  united  the 
duties  of  Prime  Minister  and  leader  of  the  House  of  Com- 
mons with  those  of  Chancellor  of  the  Exchequer  for  a  few 
months  in  1873  and  1874  when  Parliament  was  not  sitting, 
and  again  from  the  spring  of  1 880  to  the  beginning  of  1882, 
but  this  combination  tends  to  become  less  frequent  \ 

In  1885  the  First  Lord,  Lord  Iddesleigh,  was  neither 
Prime  Minister  nor  a  member  of  the  House  of  Commons. 
The  arrangement  was  anomalous,  though  the  large  experience 
of  Lord  Iddesleigh  in  matters  of  finance  may  have  rendered 
it  not  inconvenient. 

The  First  Lord  of  the  Treasury  has  a  large  patronage  but  Duties  of 
takes  no  part  in  the  duties  of  the  Treasury,  unless  questions  ^ 

should  arise  in  the  business  of  the  department  which  the 
Chancellor  of  the  Exchequer  cannot  settle ;  in  such  a  case  his 
position  as  titular  head  of  the  Board  and  as  Prime  Minister  or 
leader  of  the  House  of  Commons  adds  weight  to  his  decision. 

The  Treasury  Board  does  not  now  meet  except  on  extra- 

^  Pitt,  Addington,  Perceyal  and  Peel  are  the  only  other  inatanoes  in  the  last 
icx)7< 
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BasisMs  of  ordinaiy  occasioiis,  but  until  the  beginning  of  the  present 
BoarJu'^  Century  its  meetings  were  a  reality^.  The  Lords  of  the 
Treasury,  and  the  ChaneeUor  of  the  Exchequer,  sat  round 
the  table,  at  the  head  of  which  the  King,  till  the  accession 
of  George  III,  used  to  preside  ^  seated  in  a  large  chair, 
which  is  still  in  the  Treasury  offices ;  the  Secretaries  attended 
with  their  papers ;  these  were  discussed  and  minutes  kept  by 
the  Secretaries  which  were  drawn  out  and  read  the  next  day. 
Business  increased  during  the  great  wars  of  the  last  century, 
till  it  grew  beyond  the  powers  of  a  Board  to  transact ;  the 
meetings  became  formal,  taking  place  twice  a  week;  after 
1827  ^hc  First  Lord  and  Chancellor  of  the  Exchequer  ceased 
to  attend ;  the  business  was  prepared  beforehand  for  the 
sanction  of  the  lords  ^  Since  1856  the  meetings  have  been 
discontinued;  individuals  are  now  personally  responsible  for 
business  which  is  transacted  under  the  general  control  of  the 
Chancellor  of  the  Exchequer. 

The  Chancellor  of  the  Excheqiier. 

The   Chancellor  of  the  Exchequer  is  always  one  of  the 
Commission  of   the   Treasury,  but    he   is   appointed   Chan- 
cellor of  the   Exchequer  and  Under  Treasurer  by  separate 
patents,  and  by  the  receipt  of  the  Exchequer  Seals. 
Duties  of        His  duties  originally  consisted  in  the  custody  and  employ- 
of  theEx^  1^6^^  of  the  seal,  in  the  keeping  of  a  counter-roll  which  should 
chequer,      check  the  accuracy  of  the  roll  kept  by  the  Treasurer,  and  in 
the  discharge  of  certain  judicial  functions  in  the  Exchequer 

^  In  the  reign  of  Anne  the  Board  tat  on  four  days  of  the  week ;  on  Monday, 
it  dealt  with  Scotch  and  Irish  burineas ;  od  Tuesday,  with  the  Treasurer  of 
the  Nayy  in  the  morning,  Commissioners  of  the  Customs  in  the  afternoon ; 
Wednesday,  in  the  moming  it  made  up  the  cash  paper  for  the  week,  in  the 
afternoon  it  waited  upon  the  Queen  to  receive  her  approval  of  the  cash  paper, 
and  to  obtain  her  signature  where  necessary  to  warrants ;  on  Friday,  it  received 
the  Paymaster  of  the  Forces  and  the  Secretary  of  War  in  the  moming,  and 
the  auditors  and  other  officers  of  the  revenue  in  the  afternoon  ;  Thursday  waa 
reserved  being  a  'council  day,*  and  on  Saturday  the  Board  seems  to  have  taken 
a  holiday.     Calendar  of  Treasury  Papers,  vol.  iv.  p.  xv. 

'  Geoxige  III  gave  up  the  hereditary  revenues  for  a  fixed  Civil  LLst  and  so 
had  no  personal  interest  in  the  business  of  the  TVeasuiy, 

*  Commons  Papers,  1847,  x^>-  141-8.    Evidence  of  Sir  Chariea  Trevelyan. 
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of  Aocount,  of  which  there  remains  bat  one,  and  that  merely 
formal.  The  more  strictly  financial  duties  of  the  Chancellor 
of  the  Exchequer  belong  to  the  post  of  Under  Treasorer,  which 
was  oonnected  with  his  office  in  the  reign  of  Henry  VII  ^. 

The  post  was  not  of  great  importance  so  long  as  the  Treasury  Becent  iiu- 
Board  was  in  active  working.    Throughout  a  great  part  of^Ke^ffi^" 
the  last  century  it  was  not  necessarily  a  Cabinet  office,  unless 
held  in  conjunction  with  the  first  Lordship  of  the  Treasury  ^. 

In  1809  Mr.  Perceval  ofiered  the  post  to  Lord  Palmerston, 
who  was  then  25  years  of  age,  and  had  made  one  speech  in 
the  House !  'Annexed  to  the  office,'  says  the  latter,  'he  ofiered 
a  seat  in  the  Cabinet  if  I  choose  to  have  it^  and  he  thought 
it  better  that  I  should  have  it.'  Mr.  Perceval  added  that  as 
a  matter  of  course  he  should  take  the  principal  share  of  the 
Treasury  business  both  in  and  out  of  the  House  ^. 

As  the  Treasury  Board  has  diminished,  so  the  Chancellor 
of  the  Exchequer  has  risen,  in  importance.  At  the  present 
time  he  is  in  fact  a  Finance  Minister  with  a  Board  to  support 
him,  of  which  Board  either  the  Prime  Minister  or  the  Leader 
of  the  House  of  Commons  is  the  principal  member.  The  im* 
portance  of  this  support  is  obvious  when  we  consider  what  are 
the  duties  which  now  fall  upon  the  Treasury,  of  which  the 
Chancellor  of  the  Exchequer  is  the  Parliamentary  chief. 

The  duties  of  the  old  Exchequer  of  Account  and  of  the  Change  in 
Treasurer  were  to  the  King.     It  was  the  business  of  the  office  ^f  its 
to  see  that  the  King's  debtors  paid  all  that  they  owed,  and  ^^^^^' 
that  the  Eang's  creditors  got  no  more  than  was  their  due. 
The  duties  of  the  Treasury  and  of  the  Chancellor  of  the 
Exchequer  are  to  the  taxpayer.     It  is  the  business  of  the 
department  to  see  that  no  more  money  is  asked  for  than  is 
wanted,  and  that  no  more  money  is  spent  than  has  been 
authorized  by  Parliament.     The  estimates  are  supervised  in 
the  Treasury  before  they  are  presented  to  Parliament,  and 

^  Beport  on  Fnblio  Inoome  and  Expenditare,  1869,  part  a,  p.  335. 
'  Memoir  of  Bight  Hon.  W.  DowdeswelL    Cavendish  Debates,  576. 
*  Bnlwer,  Life  of  Palmeniton,  i.  91. 
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Bills  which  lay  a  charge  on  the  Consolidated  Fond  or  on 

To  letUe    money  which  Parliament  is  to  provide,  require  the  assent  of 

be  asked     ^^®  Treasury  before  they  can  be  introduced  into  Parliament. 

^or:  jf  this  were  not  so  the  Chancellor  of  the  Exchequer  would 

not  be  able  to  balance  revenue  and  expenditure.     Besides 

this,  the   Treasury  exercises  a  general  control  over  ofBcial 

salaries^  fixing  them  in  the  first  instance,  and  taking  care 

afterwards  that  work  which  is  paid  for  is  actually  done.     It 

is  responsible  not  merely  for  the  amount  demanded  by  the 

to  see        taxpayer  but  also  for  the  expenditure  of  public  money  in  the 

!l?!l!!^i7^  mode  indicated  by  Parliament*    With  this  I  shall  deal  here- 

money  is  •' 

properly     after.    It  is  impossible  for  the  Chancellor  of  the  Exchequer 

tpeot : 

to  attend  personally  to  these  matters  in  detail,  they  are 
supervised  by  the  permanent  staff  of  the  department ;    but 
the  policy  which  governs  the  action  of  the  department  is 
indicated  by  the  Chancellor  of  the  Exchequer. 
to  adjust        And  he  has  other  duties.     It  is  his  business  when  he  knows 
outlay'!^     the  amount  of  the  public  income,  and  the  extent  of  the  demands 
upon  it,  to  adjust  revenue  to  expenditure,  to  raise  or  remit  tax- 
ation as  the  occasion  may  justify,  and  to  discover  how  money 
may  be  raised  in  greatest  plenty,  with  least  inconvenience. 
to  repre-         And,  a^u,  it  is  his  business  to  obtain  the  assent  of  Parlia- 
Lepart-      ment  to  his  plans  for  the  taxation  of  the  year,  and  assisted 
ment  in      j^y  j^  Parliamentary  Secretary  to  represent  the  department 
ment.         in  the  House  of  Commons.     The  Chancellor  of  the  Exchequer 
and  his  staff  may  be  regarded  as  living  in  perpetual  conflict 
with  servants  of  the  state,  who  want  more  pay  than  the 
Treasury    thinks    they    are    worth — with    departments    of 
government,  which  want  more  money  than  the  Chancellor  is 
prepared  to  ask  Parliament  to  grant — with  the  House  of 
Commons  which  contests  the  amount  demanded,  and  the 
mode  in  which  it  is  proposed  to  be  raised — and  with  the  tax- 
payer who  wishes  to  have  everything  handsome  about  him, 
and  does  not  like  to  pay  for  it. 

It  remains  to  consider  the  remnant  of  the  Chancellor  s 
judicial  powers.    The  Chancellor  and  Treasurer  were  entitled 
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to  sit  with  the  Barons  of  the  Excheqner  when  that  Court  His  judi- 
sat  as  a  Court  of  Equity.     Sir  Robert  Walpole  sat  and  gave  °    ^^^ 
a  casting  vote  in  1735.     But  the  Equity  jurisdiction  of  the 
Court  was  taken  away  in  1841,  and  the  Judicature  Act  ex-  5yiot.c.5. 
dud^  the  Treasurer  and  the  Chancellor  of  the  Exchequer  36  &  37 
from  judicial  powers  in  the  High  Court  or  Court  of  Appeal.     ^  ^g  *  ^'    ' 

But  in  the  appointment  of  Sheriffs  the  Chancellor  resumes  The  ap- 
his old  place  as  though  in  the  Exchequer  of  Account.     The  ^*sher^. 
ceremony  which  takes  place  on  the  12th  of  November,  the 
morrow  of  St.  Martin,  recalls  the  ancient  Exchequer,  wherein 
the  Sheriflb  were  the  connecting  link  between  the  shiremoot 
and  the  Curia.     Not  only  are  the  Judges  summoned  for  this 
appointment,   but  all  the   Members  of  the   Cabinet.     The 
justiciarii  and  great  ofBcers  of  State  sit  once  more  on  the 
Exchequer  side  of  the  Curia,  only  the  Exchequer  and  its 
Barons  have  gone,  and  the  Chancellor  of  the  Exchequer  finds 
himself  presiding  in  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice.    The  Queen's  Remembrancer  reads  out  the  44  &  45 
names  on  the  list  for  the  ensuing  year,  the  Judges  supply  §  16.        ' 
names  sufficient  to  complete  the  number  of  three  for  each 
county,  the  Clerk   of  the   Privy  Council  reads  out  excuses, 
and  the  Lords  of  the  Council  and  Judges  accept  or  reject 
the  excuses.     The  list  is  made  out,  and  the  subsequent  pro- 
ceedings take  place  at  the  Privy  Council  ^. 

Tie  Parliamentary  Staff. 

The  Junior  Lords  who,  with  the  First  Lord  and  Chancellor  The  Junior 
of  the  Exchequer,  make  up  the  Commission  of  the  Treasury, 
are  usually  three  in  number,  and  there  is  a  tradition,  not 
uniformly  observed,  that  there  should  be  an  English,  a  Scotch 
and  an  Irish  Lord.     They  have  from  time  to  time  some  de- 

^  The  Sheriffs  Act,  50  &  51  Vict.  0.  55,  does  not  require  that  more  than 
one  great  officer  of  State  sbonld  be  present,  and  two  judges.  Practically  it  is 
necessary  that  six  or  seven  judges  should  attend.  Report  of  Select  Committee 
of  Lords  on  the  office  of  High  Sheriff.  Com.  Papers,  257, 1888.  The  Lords 
of  the  Council  determine  the  order  in  which  the  names  shall  stand,  and  at  a 
fubtequent  meeting  the  Queen  pricks  the  name  selected  for  each  county. 
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partmental  basiness  assigned  to  them,  and  to  one  is  specially 
entnisted  the  consideration  of  claims  of  public  servants  to 
saperannuation  allowances.  Bat  their  duties  are  mainly 
political ;  they  act  as  assistant  whips  and  help  the  Patronage 
Secretary,  the  senior  whip,  to  bring  up  the  rank  and  file  of 
the  Government  supporters  when  required  for  a  division. 
The  It  will  be  seen  that  the  Treasury  as  at  present  constituted 

^  has  two  sides,  a  political  and  a  financial ;  the  political  repre- 

sented by  the  First  Lord  and  the  Junior  Lords,  the  financial 
by  the  Chancellor  of  the  Exchequer.   The  First  Lord  is  either 
Prime  Minister  or  Leader  of  the  House  of  Commons,  or  both  (for 
we  leave  out  of  account  the  anomalous  arrangement  of  1885), 
and  is  entrusted  with  the  extensive  patronage  of  the  Treasury. 
Each  of  these  great  officers  has  a  Parliamentary  Secretary, 
and  the      The  Patronage  Secretary  is  the  subordinate  of  the  First  Lord, 
Secreu^  assists  him  in  the  distribution  of  the  patronage  of  the  Treasury, 
and  acts  as  the  chief  Government  whip,  attending  to  the  main- 
tenance of  the  Government  majority  in  and  out  of  Parliament. 
The  The  Financial  Secretary  is  the  subordinate  of  the  Chancellor 

aide*'*        ^^  ^"^^  Exchequer.    He  is  usually  responsible  for  the  estimates 
for  the  revenue  departments  and  the  civil  service,  and  for 
votes  of  credit ;  he  has  to  do  the  drudgery  of  the  financial 
andSecre-  business  transacted  in  Parliament,  to  take  charge  of  Bills 
^*  which  affect  the  Revenue,  and  to  defend  the  estimates  laid 

before  the  House  of  Commons. 

The  history  of  these  last-mentioned  officers  is  somewhat 
obscure.  Lord  Burleigh  appears  to  have  been  the  first 
Treasurer  who  employed  a  Secretary  to  give  his  instruc- 
tions to  the  Treasury.  The  first  notice  of  joint  Secretaries 
was,  when  Lord  Rochester  was  Treasurer  in  the  reign  of 
James  I;  after  that  there  was  but  one  until  1 7 14,  when 
there  were  again  two.  From  the  commencement  of  the 
last  century  the  post  was  held  with  a  seat  in  the  House 
of  Commons^.      Since  then   they  have  generally,  and  for 

*  See,  as  to  the  history  of  the  Secretary  to  the  Treasury,  ThomaB,  Hist,  of 
Pablio  Departments,  16,  17. 
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some  time  past  always,  been  members  of  the  House.  Their 
offices  are  not  places  of  profit  under  the  Crovm,  and  they  are 
appointed  simply  by  being  '  called  in '  to  the  Treasury  Board. 

The  Permanent  Staff  of  the  Treamry. 

So  far  I  have  spoken  of  the  Treasury  as  a  body  of  political 
officers,  some  connected  very  remotely,  if  at  all,  with  the 
management  of  the  public  Revenue  and  Expenditure,  others, 
such  as  the  Chancellor  of  the  Exchequer  and  the  Financial 
Secretary,  concerned  with- the  general  scheme  of  our  financial 
policy,  or  with  its  exposition  and  conduct  in  Parliament. 

But  these  political  officers  who  change  with  the  rise  and 
fall  of  parties  are  the  temporary  chiefs  of  a  permanent  staff.  The  Per- 
The  practical  inconvenience  of  frequent  change  in  the  Secret-  Secretary 
aries  of  the  Treasury  was  felt  in  1 805,  and  was  met  by  the 
creation  of  a  Permanent  Secretary,  whose  office  is  incompat- 
ible with  a  seat  in  Parliament,  whose  duty  it  is  to  supervise 
the  daily  work  of  the  Treasury,  and  to  inform  and  assist  the 
Parliamentary  representatives  of  the  department. 

The  wide-reaching  financial  control  exercised  by  the  and  staff. 
Treasury  over  all  the  departments  of  Government,  gives  a 
peculiar  importance  to  its  permanent  staff;  for  all  estimates 
must  be  approved  by  the  financial  head  of  the  Treasury,  the 
Chancellor  of  the  Exchequer,  and  the  details  of  these  esti- 
mates must  necessarily  be  scrutinised  by  the  persons  who  are 
from  long  experience  familiar  with  such  matters,  and  can 
supply  the  Chancellor  with  materials  for  forming  conclusions. 
All  expenditure  must,  in  one  form  or  another,  receive  the 
authority  of  the  Lords  of  the  Treasury.  Statutory  control 
is  given  to  the  Treasury  in  respect  of  the  form  of  keeping 
the  public  accounts ;  and  in  other  matters  of  departmental 
expenditure  the  Treasury  possesses,  either  by  Statute,  by 
custom,  or  by  arrangement^  a  wide  supervision. 

This  control  can  only  be  efficient,  or  even  possible,  by  reason 
of  the  permanence  of  the  body  of  officials  who  exercise  it. 
Economy  can  only  be  maintained  by  constant  watchfulness 
over  the  springs  and  sources  of  expenditure.    It  would  be 
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idle  to  expect  officials,  who  were  dependent  for  their  position 
on  the  continned  existence  of  a  government,  to  take  up  the 
threads  of  departmental  policy  just  where  their  predecessors 
had  laid  them  down,  to  incur  the  onpopolarity  which  is  the 
lot  of  the  economist,  without  the  prospect  of  seeing  the  fruits 
of  their  labours.  The  importance  of  the  permanent  Civil  Ser- 
vice will  be  dealt  with  later :  but  it  is  impossible  to  conclude 
any  account  of  the  Treasury  and  its  powers  without  alluding 
to  the  necessity  to  such  a  department  of  a  skilled  and 
permanent  staff. 

Depart-  In  close  Connection  with  the  Treasury  are  several  depart- 

nectedwith  ix^^nts  of  government.     The  reason  of  such  connection  differs 

Treasury.    £j^  ^j^^  different  cases,  as  does  the  character  of  the  connection. 

Of  some  of  these  departments  I  shall  have  to  speak  later  in 

dealing  with  the  revenue  and  expenditure  of  the  Crown. 

Control  The  Comptroller  and  Auditor-General  is  an  official  indepen-* 

Audit        dent  of  any  government  department,  but  discharging  functions 

which  keep  him  in  constant  communication  with  the  Treasury: 

for   the  departments   of  government  cannot  obtain  money 

without  the  intervention  of  the  Treasury,  and  the  Treasury 

cannot  supply  their  needs  or  check  their  expenditure  without 

the  aid  of  the  Comptroller  and  Auditor-General. 

The  other  departments  which  are  in  immediate  connection 

Collecting  ^i^ith  the  Treasury  are  of  two  kinds.     First,  those  which  are 

revenue,     concerned  with  the  collection  of  the  revenue,  such  are  the 

Commissioners  of  Customs  ;  of  Inland  Revenue ;  of  Woods 

and  Forests,  i.  e.  of  the  Land  Revenues  of  the  Crown ;  and 

the  Postmaster-General. 

Expend!-        Secondly,  those  which  are  concerned  with  the  expenditure 

public        of  the  public  money,  either  ministerially^  as  in  the  case  of 

money  on    ^j^^  Pay  master- General^  and  his  staff,  or  on  certain  mattere 

^  The  office  of  Paymaster-General  has  by  BucceesiTe  Statutes,  4  Will.  IV, 
o.  18,  5  and  6  Will.  IV,  c.  35,  and  ix  and  la  Vict.  c.  55,  absorbed  all  the 
offices  through  which  public  money  voted  by  Parliament  was  preTiously  paid. 
The  office  is  political,  but  honorary.  The  duties  are  dischai^gfed  by  the  per- 
manent staff  of  the  Pay  Office,  with  powers  granted  by  the  P^ymaster-GreneraL 
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of  public  use,  ornament,  or  convenience.  Under  this  last  head  public 
fidl  the  oflSces  of  First  Commissioner  of  Works  and  Public  °  ^^ 
Buildings  and  of  Deputy  Master  of  the  Mint ;  of  the  staff 
of  the  National  Galleij  and  National  Portrait  Gallery ;  of 
the  London  Gazette^  which  gives  authentic  information  of 
acts  of  State ;  of  the  Parliamentary  Counsel  who  endeavour  so 
to  drafb  the  Bills  containing  the  Government  measures  as 
to  defy  the  unskilled  ingenuity  of  the  private  member ;  of  the 
Civil  Service  Commissioners  who  conduct  the  examination  of 
candidates  for  ^junior  situations  in  any  of  Her  Majesty's  Civil 
establishments.'  The  nature  of  the  control  exercised  by  the 
Treasury  over  these  offices  varies  very  much.  In  some  cases 
the  Prime  Minister  recommends  to  the  Queen  the  appoint- 
ment of  the  departmental  head,  while  the  First  Lord  appoints 
the  staff,  and  its  numbers  and  emoluments  are  controlled  by 
the  Treasury.  In  others,  the  appointment  of  the  chief  and 
his  staff,  or  some  of  them,  rests  with  the  First  Lord. 

The  Heads  of  the  Post  Office  and  the  Board  of  Works  are 
political  personages,  changing  with  the  change  of  govern- 
ment. Others  of  these  departments  are  wholly  composed  of 
members  of  the  permanent  Civil  Service.  Of  some  it  will  be 
necessary  to  speak  more  in  detail  hereafter.  Others  must 
merely  illustrate  the  character  of  the  Treasury  control  over 
the  public  services. 

^&.   The  Post  Office. 

The  Postmaster-General  is  a  political  offiicer  appointed 
from  time  to  time  by  letters  patent  under  the  Great  Seal. 

From  the  early  part  of  the  i6th  century  it  would  seem  that  History  of 
postal  arrangements  existed,  not  for  public  convenience,  but 
for  the  use  of  the  King  and  his  Court,  and  these  were  under 
a  Master  of  the  Posts.  In  the  reign  of  James  I  and  Charles  I 
posts  were  organized  for  general  convenience,  and  from  the 
reign  of  Charles  II  they  furnished  an  appreciable  item  of 
the  revenue  settled  upon  the  King.  But  until  1710  the 
duties  were  carried  on  by  one  or  more  persons  under  the  super- 
vision of  a  Secretary  of  State. 
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9  Anne,  In  1710  a  Postmaster- General  wa£  created  to  hold  office  by 

c.  10 

Letters  Patent :  and  the  office  fell  under  the  disabilities  attach- 
ing to  new  offices  by  the  Place  Bill  of  1707.  Thronghout 
the  last  century,  and  until  1823,  the  office  was  held  usually 
by  two  joint  Postmasters ;  since  then  it  has  been  held  by  one 
person.  Except  for  the  short  period  of  Mr.  Canning's  Minis- 
try, it  was  always  held  by  a  peer,  with  a  view  to  the  Parlia- 
29  &  30  mentary  representation  of  the  Post  Office,  until  in  1866  the 
disability  was  removed  and  the  Postmaster- General  rendered 
capable  of  sitting  in  Parliament,  subject  to  the  rule  that  ac- 
ceptance of  the  office  vacates  the  seat  of  the  holder,  leaving 
him  eligible  for  re-election. 

In  1831  the  English  and  Irish  Post  Offices,  which  had 
until  that  date  been  under  separate  management,  were 
brought  under  one  head,  and  since  1837  the  office  of  Post- 
master has  been  regarded  as  political,  changing  hands  with 
changes  of  Ministry.    ' 

The  year  1837  marks  an  epoch  in  the  history  of  the  Post 

7  Will.  IV  Office.     In  that  year  a  group  of  Statutes  was  passed,  one  of 

c  32.         which  repealed  in  its  entirety  the  immense  mass  of  legisla- 

Ibid.  c.  33.  tion   which  had    then  accumulated  about  the    Post   while 

another  defined  its  privileges  and  conditions  of  management. 

It  is  the  latter  Act  which  gives  a  monopoly  to  the  Post 

Office  in  the  carriage  of  letters  and  newspapers:   private 

enterprise  is  not  allowed  to  compete  with  the  Government, 

although  in  the  process  of  crushing  private  competition  the 

Post  Office  may  be  stimulated  to  new  efforts  for  meetings 

the  public  convenience. 

Position  of      The  position  of  the    Postmaster-General  is  exceptionaL 

master-      From  one  point  of  view  the  office  is  a  department  of  tiie 

General :     j^yenue ;    but,   unlike   other    such    departments  which  are 

merely  concerned  with  collection  and  receipt,  the  Post  Office 

is  a  business,  immense  in  compass  and  variety,  conducted 

primarily  with  a  view  to  the  public  convenience,  but  also 

Post,  oh.  vi.  as  a  source  of  revenue,  and  it  is  under  this  heading  that  I  will 

^  hereafter  mention  the  various  duties  undertaken  by  the  office. 
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The  Postmaster- General  has  therefore  a  wide  field  of  ad- 
ministration to  cover,  and  can  exercise  a  large  initiative  in 
the  suggestion  and  advocacy  of  new  means  for  increasing  the 
usefulness  of  his  department.  But  his  powers  are  conferred  bis  powen 
and  very  precisely  defined  by  Statutes,  and  their  exercise,  statute :  ^ 
wherever  it  goes  beyond  mere  regulation  and  touches  the 
revenue,  is  subject  to  Treasury  control. 

His  power  to  fix  rates  of  postage  where  they  are  not  subject  to 
settled  by  Parliament  must  be  used  subject  to  the  approval  control, 
of  the  Lords  of  the  Treasury  :  so  too  with  regard  to  contracts 
for  conveyance  of  mails  by  packets.  When  these  have  been 
authorized  by  Parliament,  the  rates,  unless  fixed  by  Parlia- 
ment, must  be  settled  by  the  Postmaster-General,  with  the 
consent  of  the  Treasury. 

His  regulations  as  to  the  Post  Office  Savings'  Banks^  and 
money-orders,  are  in  like  manner  subject  to  the  approval 
of  the  Treasury,  and  the  consent  of  that  department  is  re- 
quired to  enable  him  to  purchase,  sell,  or  exchange  land,  and 
to  purchase,  lease,  or  regulate  the  business  of  the  Telegraph  \ 

His  position  is  in  this  respect  different  to  that  of  the  other 
chiefs  of  great  spending  departments.  The  Treasury  has  a 
voice  in  the  amount  of  the  sums  asked  of  Parliament  for  the 
various  services  of  the  army  and  the  fleet,  but  the  assent  of 
the  Treasury  is  not  required  to  the  pattern  of  a  new  rifle 
or  the  design  of  a  ship.  In  the  department  of  the  Post- 
master-General  Parliament  lays  down  the  rules  of  manage- 
ment in  great  detail,  and  leaves  it  to  the  Treasury  to  see 
that  these  rules  are  carried  into  effect.  The  Postmaster- 
General  is  no  more  than  the  acting  manager  of  a  great 
business,  with  Httle  discretionary  power  except  in  the  exer- 
cise of  the  very  considerable  patronage  of  his  office.  He  may 
suggest  to  the  Government  an  extension  of  postal  arrange- 
ments with  foreign  countries,  which  the  Queen  may  effect  by 

'  I  haye  not  attempted  to  give  references  to  the  nmneroos  statutes  by  which 
the  powers  of  the  Postmaster-General  are  conferred  and  defined.  Such  infor- 
mation may  be  fomid  In  the  Chronological  Table  and  Index  to  the  Statutes. 
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treaty :  but  it  is  in  his  place  in  Parliament  alone  that  he  can 
introduce  new  methods  for  the  conduct  of  his  business,  or  new 
departments  of  work  to  be  undertaken  by  his  office.  And  it 
is  from  his  Parliamentary  position  that  his  office  derives  the 
influence  which  gives  it  importance. 

§  7.   The  Admiralty  Board. 
The  The  Admiralty  Board,  like  the  Treasury  Board,  represents 

Board,  ^  ^  great  office  entrusted  from  time  to  time  to  Commissioners 
appointed  by  letters  patent  under  the  Great  Seal.  The  office 
is  that  of  Lord  High  Admiral,  and  it  has  been  in  Commission 
since  1708,  except  in  the  year  1827,  when  for  a  short  time 
the  Duke  of  Clarence  was  Lord  High  Admiral. 

But  before  18312  the  Admiralty  Board  was  not  entrusted 

with  the  entire  management  of  naval  afikirs :  it  dealt  with 

'the  appointment  and  promotion  of  officers,  the  movements 

of  ships,  and  the  general  control  of  the  policy  of  the  navy^.* 

Nftvy         There  were  two  Boards  subordinate  to  it,  the  Navy  Board, 

'        which  dealt  with  pay  and  stores,  other  than  ordnance,  or 

Victualling  victuals,  and  the  Victualling  Board,  which  attended  to  the 

'        supply  of  meat,  biscuit,  and  beer ;  besides  these  the  Treasurer 

of  the  Navy,  though  a  member  of  the  Navy  Board,  had  a 

separate  office ;  he  obtained  from  the  Treasury  and  paid  over 

the  sums  which  the  Navy  Board  directed  him  to  pay  *. 

In  1832  Sir  James  Graham,  then  First  Lord  of  the  Ad- 
miralty, obtained  the  passing  of  an  Act  which  abolished  these 
combined    by  two  Boards  and  placed  their  duties  in  the  hands  of  officers 
Will.iy     c^^  of  whom  was  subordinate  to  a  Lord  of  the  Admiralty, 
c.  40.         Three  years  later  the  office  of  Treasurer  was  abolished,  and  its 
5  &  6  WiU.  duties  assigned  to  the  Paymaster-General. 
s  •  ^0-       Thenceforth  the  entire  business  of  the  Navy  has  been  con- 
ducted under  the  supervision  of  the  Admiralty  Board.     The 
Letters  Patent  constituting  the  Commission  of  the  Admiralty, 
after  revoking  the  previous  Patent,  appoint  certain  persons 

^  Beport  of  Royal  Commission  to  enquire  into  civil  and  professional  ad- 
ministration  of  naval  and  military  departments,  1890  [c.  5979],  Appendix  I. 

'  The  Laws,  &c.  of  the  Admiralty  of  Great  Britain  civil  and  military,  vol. 
11.  p.  410  (published  1 746). 
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luuned  to  be  CommiBBioneiB  for  exeouting  the  office  of  Lord 
High  Admiral,  with  power  to  do  everything  which  that 
officer  might  do^  if  in  existence,  to  discharge  all  the  duties 
which  had  once  been  done  by  the  Navy  and  Yictnalling 
Boards,  and  to  make  all  appointments,  not  only  professional, 
as  the  Lord  High  Admiral  had  been  wont  to  do,  but  in  the 
civil  departments  of  the  service. 

It  yrill  be  necessary  hereafber  to  speak  again  of  the  Ad- 
miralty and  its  working  in  a  chapter  on  the  Armed  Forces  of 
the  Crown,  but  at  the  risk  of  repetition  some  points  may  be 
mentioned  here. 

The  Board  as  at  present  constituted  consists  of  a  First  The  Board 
Lord,  four  Naval  Lords,  one  of  whom  is  Controller  of  the  qoqj- 
Navy,  and  a  Civil  Lord,  a  Financial  and  Parliamentary  ™^"Bion. 
Secretary,  appointed  by  the  Board,   who  changes  with  a 
change  of  Government,  and  a  Permanent  Secretary,   who 
holds  his  office  independent  of  political  changes.     But  the 
Board  is  not  co-extensive'  with  the  Commission  of  the  Ad- 
miralty.     It  includes  these  two   Secretaries  who   are  not 
named  in  the  Patent. 

(i)  The  Board  now  meets  usually  once  a  week  or  oftener  itg  meet- 
if  the  First  Lord  so  pleases.    In  former  times  it  met  more  "^ 
frequently,  but  much  of  the  administrative  work  is  now  done 
independently  by  the  Lords  in  their  respective  departments. 

(2)  Lords  Commissioners  are  nominally  on  an  equality :  its  mem- 
the  Patent  makes  no  distinction  in  their  respective  positions :  ^y^^  ^^ 
the  First  Lord  is  only  primus  inter  pares,  and  every  order  ^^^'^ 
of  the  Board  must  come  from  two  or  more  members.     But 
in  fact  the  First  Lord  is  supreme,  and  for  two  reasons. 

The  First  Lord  has  for  a  very  long  time  been  a  Cabinet 
Minister,  he  has  therefore  the  force  of  the  Cabinet  behind 
him.  If  the  other  Lords  differ  from  him  at  the  Admiralty 
Board  he  can  say  that  unless  his  wishes  are  carried  out  he 
will  not  remain  a  member  of  the  Board  ^.     If,  as  would  be 

*  See  evidence  of  Sir  John  Pakingion.    Report  of  Select  Committee  of  the 
Commons  on  the  Board  of  Admiralty,  1861,  p.  185. 

voun.  » 
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probable,  the  other  members  of  the  Cabinet  support  the  First 
Lord  against  his  colleagues,  the  Queen  would  be  advised  to 
issue  fresh  Letters  Patent  constituting  a  new  Commission  of 
the  Admiralty,  in  which  other  names  would  be  substituted 
for  those  of  the  dissentient  members  of  the  Board. 

Again,  Orders  in  Council  of  1869  and  1872  make  the  First 
Lord  responsible  to  the  Queen  and  to  Parliament  for  all  the 
business  of  the  Admiralty.  This  does  directly  for  the  First 
Lord  what  his  position  as  a  Cabinet  Minister  enabled  him  to 
do  indirectly.  He  has  to  answer  for  every  detail  of  Admiralty 
administration :  he  is  therefore  entitled  to  insist  that  he  shall 
not  be  made  responsible  for  action  of  which  he  does  not  ap- 
prove. And  the  order  of  iSyz  goes  further,  it  not  only  makes 
the  First  Lord  responsible  to  Crown  and  Parliament,  it  makes 
the  other  members  of  the  Board  responsible  to  him  for  the 
business  assigned  to  their  respective  departments. 
Their  (3)  There    seems  to  be  some   difficulty   in  defining  the 

biiuyto'     matters  for  which  the  whole  Board  is  responsible  and  those 
him.  fof  ^hich  individuals  are  responsible;  and  a  further  doubt 

whether  it  is  the  duty  of  every  member  of  the  Board  not 
merely  to  give  advice  when  asked  for  by  the  First  Lord, 
but  to  state,  unasked,  what  they  consider  the  requirements 
of  the  country  to  be-^. 
Distri-  (4)  The  distribution  of  business  among  the  members  of 

businen.     ^^^  Board  is  in  the  hands  of  the  First  Lord.     The  matter 

may  be  postponed  to  another  chapter. 
Its  mode  (5)  Of  the  two  Secretaries  to  the  Admiralty,  the  Politi- 
cal and  Parliamentary  Secretary  is  responsible  for  finance, 
estimates,  and  the  purchase  and  sale  of  stores;  the  Permanent 
Secretary  for  discipline,  recommendation  for  appointments 
and  promotion,  and  correspondence.  But  there  is  besides  a 
and  object,  large  permanent  stafil  The  object  of  the  whole  constitution 
of  the  Admiralty  is  to  retain  responsibility  to  Parliament  for 
its  management  by  entrusting  its  afiairs  to  a  civilian  who 

^  Baport  of  Boyal  Comminioii  on  naTal  and  military  departments,  189O9 
App.  i.  5,  eridenoe  of  Sir  A.  Hood. 
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-shall  represent  it  in  Parliament,  and  to  supply  tbis  civilian 
minister  with  the  best  professional  advice — ^as  to  the  general 
policy  of  the  Board — ^through  the  Naval  Lords,  who  change 
with  changes  of  government, — as  to  detail — by  means  of  an 
efficient  permanent  staff  in  all  the  numerons  departments  of 
naval  administration. 

Section  III. 
Regxjlativb  Offices. 

It  is  not  easy  to  classify  the  departments  of  government 
which  remain,  but  there  is  one  large  and  distinct  group  which 
consists  of  a  number  of  Boards.  These,  unlike  the  Treasury 
Board  and  the  Admiralty  Board,  do  not  represent  great  offices 
put  into  Commission  ;  in  earlier  times  they  would  have  been 
Committees  of  the  Privy  Council ;  the  oldest  of  them,  the 
Board  of  Trade,  has  never,  strictly  speaking,  ceased  to  be  such 
a  Committee.  But  the  Boards  are  in  most  cases  phantoms  ; 
and  the  President  of  each  Board,  though  by  its  statutory  con- 
stitution he  would  play  a  minor  part  among  the  great  officers 
of  State  of  whom  the  Board  consists,  is,  in  fact,  the  sole  head 
of  his  department.  These  Boards  are  not  merely  indications  of 
diminished  administrative  importance  of  the  Council.  They 
mark  also  the  increased  activity  of  the  State  in  compelling  or 
controlling  the  action  of  the  individual  in  many  departments 
of  human  affiiirs. 

§  1.    The  Board  of  Trade. 

This  Board  has  a  long  history.  In  i66o  Charles  II  created  History  of 
two  Councils,  one  for  Trade  and  one  for  the  Foreign  Planta- 
tions. These  were  combined  under  one  Commission  in  1672, 
which  being  revoked  in  1675,  the  control  of  trade  returned  to 
the  Privy  Council.  In  1695  the  Board  of  Trade  and  Planta- 
tions was  created.  This  Board  was  abolished  in  1781.  The 
sarcasms  of  Burke  ^  on  its  costliness  and  inefficiency  were 
doubtless  justified ;  but  the  Board  would  seem  to  have  had 

^  Burke,  Speech  on  EocmomicAl  Befionn ;  but  see  life  of  Shelbnrne,  by  Lord 
Bb  Ftts-Maarioe,  i,  a4a 
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difficulties  from  a  want  of  executive  power,  wUch  might 
account  for  its  incapacity.  It  could  collect  information  and 
make  suggpestions  to  the  Secretary  of  State  for  the  Southern 
Department,  but  it  could  do  no  more,  and  in  the  hands  of 
persons  not  naturally  very  zealous  to  give  a  return  of  work 
for  their  salaries,  it  became  an  expensive  machine  for  making 
inquiries  which  were  seldom  made,  and  for  having  in  readi- 
ness advice  which  was  seldom  asked  for.  From  1782  until 
the  present  time  the  Board  of  Trade  has  been  a  Committee 
of  the  Privy  Council,  constituted  by  order  in  Council  at  the 
commencement  of  every  reign,  and  consisting  of  a  body  of 
great  officials  with  a  President  and,  until  1867,  a  Vice-Presi- 
dent^. This  Board  rarely  met,  and  the  duties  of  President 
and  Vice-President  were  too  nearly  akin  for  a  convenient 
arrangement  of  their  business. 

In  1862  it  was  enacted  that  the  Committee  of  Council 
should  henceforth  be  described  as  the  Board  of  Trade  \  and  in 
1867  the  Vice-President  ceased  to  exist,  and  a  Secretary  was 
appointed.  The  President  and  Secretary  are  both  capable 
of  sitting  in  the  House  of  Commons. 
^*ltaSv  ^^  duties  of  the  Board  before  1840  were  almost  entirely 

dntiei.  Consultative^  it  collected  statistics  on  the  subject  of  trade,  and 
'  was  ready  to  offer  advice  to  the  Foreign  Office  on  the  subject 
of  commercial  treaties,  and  to  the  Colonial  Office  on  questions 
arising  out  of  our  dealings  with  the  colonies.  In  1840  it 
began  to  acquire  its  modem  executive  functions ;  it  was  then 
for  the  first  time  called  upon  to  settle*  and  approve  the  by-laws 
of  railway  companies.  Its  duties  in  this  respect  grew,  and  for 
some  time  the  department  had  a  double  aspect.  It  was  the 
Committee  of  Council  for  trade  and  foreign  plantations;  in 
this  capacity  it  met  to  consider  and  report  to  the  Colonial 
Office  upon  the  constitutions  proposed  for  our  colonies  in 
Africa  and  Australia  *.     It  was  also  the  Board  of  Trade,  and  in 

*  See  Return  to  an  Order  of  the  House  of  Commons  for  1871  [48a]. 

•  35  &  26  Viot  o.  69,  8.  a,  and  see  52  &  53  Vict  c.  63,  s.  12. 
»  Hansard,  clxxvii.  1880.  *  Hansard,  cvi,  112a 
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this  capacity  the  President  and  Vice-President  exercised  an 
administrative  control  over  railways,  harbours,  and  other 
matters  committed  to  the  Board  by  Statute.  Gradually  the 
consultative  functions  dwindled,  and  the  administrative 
functions  grew.  In  1865,  after  some  discussion  as  to  the 
relation  of  the  Foreign  Office  and  the  Board  of  Trade,  the 
former  department  established  a  new  division  to  carry  on 
correspondence  in  commercial  matters,  not  only  with  the 
Board  of  Trade,  but  with  representatives  of  foreign  powers 
in  England;  and  a  few  years  later  in  1872  the  consultative 
branch  of  the  Board  wholly  disappeared  \ 

We  have  then  to  consider  what  are  the  present  duties  of  lu  regu- 
the  Board  as  an  executive  and  regulative  office  rather  than  ^^^^ 
as  an  advising  body. 

The  part  of  its  present  work  which  most  nearly  represents  StatUtiGs. 
its  old  functions  as  an  adviser  in  trade  and  colonial  matters 
is  the  statistical  department.  It  collects  and  publishes  the 
statistics  of  the  trade  of  the  United  Kingdom,  the  colonies, 
and  foreign  countries,  of  agriculture,  including  the  average 
price  of  com  in  England  and  Wales,  calculated  £rom  weekly 
returns.  In  this  department  too  is  kept  a  regfister  of  the 
rates  of  duty  levied  by  foreign  countries  on  British  goods. 
In  general  it  may  be  said  that  persons  in  search  of  statistical 
information  on  the  subject  of  trade  and  navigation  will  obtain 
it  at  the  Board  of  Trade. 

Beyond  this  it  may  be  said  that  wherever  the  State 
regulates  trade  in  the  interest  of  the  public  safety,  con- 
venience, or  profit,  it  is  represented  by  the  Board  of  Trade  ^. 

In  some  matters  the  Board  exercises  ancient  royal  preroga- 
tives transferred  by  Statute  to  departments  of  government. 
In  others  it  represents  the  modern  activity  of  the  State. 

The  ancient  claim  of  the  Crown  to  create  monopolies  in  Patents. 

^  Hanaard,  ociz.  1150. 

'  I  do  not  attempt  to  refer  the  reader  to  any  bat  the  most  important  of  the 
▼ait  aocnmnlation  of  Statutes  whence  the  Board  derives  its  powers.  The 
Chronological  TaUe  and  Index  to  the  Statates  must  be  referred  to  for  farther 
infinmatioii. 
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the  buying,   selling,    making  or  using    commodities,    was 

21  Jas.  I.    limited  by  an  Act  of  James  I  to  the  grant  of  Letters  Patent 

^'  ^'  for  the  exclusive  use  of  new  inventions.      This  prerogative 

has  been  regulated  by  subsequent  Statutes  :  and  the  grant  of 

patents  together  with  the  registration  of  designs  and  trade 

marks  is  now  placed  under  the  superintendence  of  the  Board 

of  Trade  \ 

StandftrdH.       Upon  the  commercial  depai'tment  is  thrown  the  duty  of 

keeping  the  standard  of  weights  and  measures,  formerly  the 

business  of  the  Exchequer.    The  entire  machinery  of  Bank- 

Bank-        ruptcy,  apart  from  the  consideration  of  legal  questions,  is  in 

'"^  ^'       the  hands  of  the  Board  *  ;  so  is  the  registration  of  Joint  Stock 

Companies  conducted  by  a  separate  office  but  one  included  in 

the  railway  department,  of  which  something  must  be  said. 

Railways        The  powers  and  privileges  conferred  upon  companies  which 

and  Trani'  •  ^       it  •  /*    *    ^*  ii  • 

wajs.  provide  thmgs  of  mdispensable  use  or  convenience  are 
generally  speaking  exercised  under  the  control  of  the  Board. 

Water  and  Such  bodies  are  railway  and  tramway  companies,  gas  and 
water  companies.  They  are  in  possession  of  a  practical 
monopoly  of  things  which  man  cannot  do  without — ^light, 
water,  and  the  means  of  locomotion.  The  State  entrusts  to 
the  Board  of  Trade  the  task  of  seeing  that  these  bodies  act 
with  due  regard  to  the  interest  and  to  the  safety  of  the 
public.     Safety  would  seem  to  be  the   main  object  of  the 

Electric      control  exercised  by  the  Board  over  electric  lighting.     The 
^  ^'"^'     control  is  exercised  in  various  ways. 

Where  legislation  by  private  bill  or  provisional  order  is 
required  to  effect  the  objects  of  the  company,  a  government 
department  can  effectively  int.ervene.  When  the  company 
is  in  possession  of  its  powers,  it  is  controlled  by  inspection  of 
works,  by  approval  of  by-laws  and  regulations,  by  inquiry 
into  accidents. 

Harbours.  The  Harbour  department  is  one  in  which  the  Board  exer- 
cises an  ancient  royal  prerogative.     The  soil  of  ports  and 

*  46  &  47  Vict.  c.  57,  •  46  &  47  Vict  c.  5a. 
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navigable  rivers  was  under  the  feadal  land  law  vested  in  the 
Crown,  and  the  charge  of  them  was  a  part  of  the  royal  daty 
to  secure  the  safety  of  the  country  irom  hostile  invasion  and 
the  due  payment  of  revenue  arising  from  the  customs. 

These  prerogatives  re-appear  in  the  departments  of  govern- 
ment ^whieh  have  charge  of  ports.  The  Commissioners  of 
the  Treasury  determine  what  shall  be  landing-places  for 
merchandise,  the  Board  of  Trade  has  charge  of  harbours, 
subject  to  the  intervention  of  the  Admiralty  where  national 
safety  is  concerned^  and  of  the  Commissioners  of  Woods  and 
Forests  as  r^ards  the  pecuniary  interests  of  the  Crown  in  the 
soil  ^.  Closely  connected  with  its  responsibility  for  the  main- 
tenance of  harbours  is  its  control  over  the  bodies  to  whom  is 
entrusted  the  business  of  managing  lighthouses  ^,  and  the  Light- 
funds  for  their  maintenance.  Less  closely  counected,  but  of  ^^^' 
the  same  character,  is  its  power  of  regulating  sea  fisheries. 

The  Marine  department  ojQTers  a  very  complete  representa- 
tion of  State  control  over  commercial  transactions. 

A  merchant  ship  when  built  is  measured,  her  name  entered  Merchant 
with  a  description  of  her  in  the  books  of  the  Soard^  and  a  *  PP*°** 
certificate  of  registry  given  to  her  owner  which  is  hencefor- 
ward the  evidence  of  her  identity  and  nationality;  the  register 
is,  in  addition,  the  owner's  title,  and  this  does  not  merely  put 
his  title  under  the  protection  of  a  department  of  government, 
it  enables  him  by  a  change  of  the  registered  name  to  convey 
his  ship  to  another  with  the  minimum  of  expense. 

The  safety  of  ship  and  crew  is  the  next  concern.  'The 
ofiicers  of  a  merchant  ship  are  required  to  pass  examinations 
in  technical  proficiency,  and  to  produce  evidence  of  character ; 
they  then  receive  certificates  enabling  them  to  act  as 
masters,  mates,  and  engineers  ^'  Certain  rules  are  made 
and  enforced  by  the  Board  for  the  conduct  of  officers  and  men, 

^  35  &  29  Vict.  0. 69. 

'  These  are  the  Trinity  House  in  England,  the  Commissioners  of  Northern 
Lighthouses  in  Scotland,  and  the  Gommissionen  of  Irish  lighthotues  for 
Ireland. 

>  The  State  in  its  Relation  to  Trade,  Sir  T.  Farrar,  p.  123. 
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for  the  settlement  of  disputes,  and  for  the  dischar^  of  the 
crew,  with  their  due  wages  if  at  home,  with  means  of  return 
if  discharged  abroad. 

Besides  securing  that  the  ship  shall  be  competently  officered 
and  manned,  the  Board  makes  rules  as  to  the  number  of 
passengers,  the  lights  to  be  shown,  and  the  boats  to  be  carried, 
the  position  in  the  ship  of  certain  sorts  of  cargo ;  and  it  is 
further  invested  with  power  to  detain  ships  which  are  sus- 
pected of  being  unfit  to  go  to  sea. 
Finance.  The  Finance  department  of  the  Board  is  the  outcome  of  all 
the  above  mentioned  duties.  The  staff  required  to  effect  this 
elaborate  supervision,  the  maintenance  of  harbours  and  of 
lighthouses,  the  arrangements  for  merchant  seamen's  savings 
banks,  money  orders,  pensions  for  the  relief  and  conveyance 
home  of  distressed  seamen,  for  the  custody  and  transmission 
of  the  wages  and  effects  of  deceased  seamen — ^all  these  matters 
involve  not  merely  the  keeping  of  accounts,  but  the  adminis- 
tration of  funds.  The  financial  business  of  the  Board  involves 
therefore  considerable  labour  and  some  cost  \ 

§2.   The  Board  of  Works. 

14&15  The  Board  of  Works  is  the  creation  of  Statute.     In  iSqa 

ic  .  c.  4  .  ^^  management  of  public  works  and  buildings  was  assigned 
to  the  Commissioners  of  Woods  and  Forests,  a  body  primarily 
concerned  with  a  department  of  revenue,  the  Crown  lands. 
The  Commissioners,  as  was  inevitable,  used  part  of  the  pro- 
duce of  the  Crown  lands  to  maintain  the  public  parks  and 
buildings  in  their  charge,  and  handed  over  the  balance  to  the 
Exchequer.  As  it  was  desirable  to  keep  these  two  items  of 
expense  and  revenue  apart,  the  departments  were  severed  in 
1 85 1,  and  the  Board  of  Works  and  Public  Buildings  was 
created,  consisting  of  a  First  Commissioner,  the  Secretaries  of 
State,  and  the  President  of  the  Board  of  Trade.  The  First 
Commissioner  may  sit  in  the  House  of  Commons,  and  the  Com- 

^  See  Beium  to  an  Order  of  the  Houie  of  Commons  for  187 1  [482]. 
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missioners  of  Woods  and  Forests  were  by  the  same  Statute 
declared  ineligible  for  seats  in  that  House. 

The  First  Commissioner  is  appointed  by  warrant  under  the  The  Fint 
royal  sign  manual :  he  acts  alone ;   the  Board  never  meets  Bioner. 
unless  it  should  so  chance  that  the  office  of  First   Com- 
missioner waB  vacant,  and  business  had  to  be  done. 

The  First  Commissioner,  then,  with  or  without  his  Board,  hIb  dubiM. 
has  charge  of  royal  palaces  and  parks,  and  beyond  this  he  has 
charge  of  all  pubUc  buildings  which  are  not  specially  assigned 
to  any  other  department. 

But  as  a  rule  each  department  looks  after  its  own  buildings, 
and  the  First  Commissioner  of  Works  is  practically  concerned 
with  the  beauty  and  convenience  of  the  parks  and  public 
buildings  of  the  metropolis. 

§  8.    The  Local  Government  Board. 

The  Local  Government  Board  is  the  creation  of  an  act  of  34  &  35 
1871,  by  which  the  powers  possessed  by  the  Privy  Council, 
by  the  Home  Secretaiy,  and  by  the  Poor  Law  Board  in  re- 
spect of  public  health,  local  government  and  the  administra- 
tion of  the  poor  law,  were  transferred  to  a  Board  consisting  of 
the  Lord  President  of  the  Council,  the  Secretaries  of  State, 
the  Lord  Privy  Seal,  the  Chancellor  of  the  Exchequer,  and  a 
President,  to  be  appointed  by  the  Queen,  and  to  hold  office 
during  pleasure. 

To  this  Board  was  given  power  to  appoint  Secretaries, 
Inspectors,  and  the  necessary  staff,  with  the  sanction  of  the 
Treasury.  The  President  and  one  of  the  Secretaries  were  made 
eligible  for  a  seat  in  the  House  of  Commons.  As  I  shall 
have  to  deal  hereafber  with  the  Government  of  the  United 
Kingdom,  central  and  local,  I  will  leave  for  considei'ation  at  Po«t,p.239. 
that  point  the  duties  and  powers  of  the  Local  Government 
Board,  merely  saying  here  that,  as  in  the  case  of  the  Board 
of  Works,  the  Board  does  not  meet,  and  that  the  management 
of  its  business  is  vested  in  the  President  and  Parliamentary 
Secretary. 
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§  4.   The  Board  of  Agriculture. 

5>.  &  53  The  Board  of  Agricnltare  is  the  youngest  of  the  depart- 
'  ments  of  goyemment.  It  dates  from  the  year  1889.  Like 
its  brethren  the  Boards  of  Trade,  Local  GoTemment  and 
Works,  it  consists  of  a  number  of  distingnished  persons  who 
never  meet,  of  a  President,  who  may  sit  in  the  House  of 
Commons,  as  its  political  chief,  and  a  permanent  staff. 

The  Board      It  does  not  represent  to  any  great  extent  a  new  interference 

culture.  by  the  State  with  the  ordinary  business  of  life.  The  Act 
which  constitutes  it  does  no  more  than  assign  to  a  Board 
powers  exercised  by  various  bodies,  create  a  new  office  so 
as  to  enable  the  exercise  of  those  powers  to  be  represented 
and  criticized  in  Parliament,  and  impose  a  liability  to 
collect  and  publish  agricultural  statistics,  and  to  promote 
agricultural  study. 

Exennses        The  Board  of  Agriculture  has  acquired   these  from  two 

token  from  sources,  the  Privy  Council  and  the  Land  Commissioners. 

cT^^  From  the  Privy  Council  it  has  taken  the  powers,  with  which 

the  executive  was  invested  by  the  legislature  of  1877,  for  the 
destruction  of  the  Colorado  beetle,  and  those  which  have  been 

Ante,  p.     conferred  by  various  A<jts  for  preventing  the  spread  of  con- 

145,  note.     .       .         J.  .       , 

tagious  disease  among  animals. 
Land  Com-  The  Land  Commissioners  are  wholly  absorbed  and  disappear 
'  in  the  Board  of  Agriculture,  having  themselves  accumulated  the 
powers  and  duties  of  other  Boards.  The  commutation  of  tithe, 
the  enfranchisement  of  copyhold,  and  the  enclosure  of  commons, 
were  all  affected  by  various  Statutes,  the  operation  of  which 
was  subject  to  the  control  of  bodies  of  Commissioners.  So, 
too,  were  the  powers  of  limited  owners  of  real  property  to 
pledge  the  credit  of  the  land  which  they  enjoyed  for  drainage 
or  other  purposes  of  improvement,  or  to  employ  for  such 
purposes  the  produce  of  sale  of  such  property  effected  under 
the  Settled  Land  Act.  So,  too,  were  the  powers  of  the 
Universities  and  the  Colleges  therein  to  deal  with  property 
in  the  management  of  which  the  public  was  supposed  to  have 
an  interest. 
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All  these  powers  had  been  •concentrated  in  a  body  of 
Commissioners,  who  were  not  represented  in  Parliament. 
They  are  now  transferred  to  a  Board  ^,  which  has  a  Parlia- 
mentary representative.  The  only  new  power  created  by  the 
Act  is  a  control  with  which  the  Board  is  invested  over  dogs 
for  the  purpose  of  muzzling  them  at  its  pleasure,  or  making 
rales  for  their  detention  or  even  destruction  if  they  stray. 

§  5.    TAe  CammiUee  of  Council  on  Education. 

This  branch  of  State  refirulation  needs  a  brief  notice.  It  is  Character 
a  department  of  Government,  which  illustrates  more  vividly  p^trtment. 
than  any  other,  the  extent  te  which  the  State  interferes  with 
the  action  of  the  individual  in  a  matter  which  seems  so 
essentially  one  of  private  judgment  as  the  education  of 
children.  It  is  a  department  with  Parliamentary  chiefs  at 
its  head,  and  thus  directly  responsible  to  Parliament.  It  is  a 
Committee  of  the  Privy  Council,  existing  not  to  advise  but 
to  compel  and  to  control,  in  fact  to  carry  on  a  regulated 
interference  with  the  affairs  of  daily  life. 

When  first  the  State  came  in  contact  with  education,  in  its  hbtory. 
1830,  it  contributed,  by  a  grant  of  jf  20,000  a  year,  ad- 
ministered through  the  Treasury,  sums  in  aid  of  voluntary 
contributions  for  public  elementary  education.  In  1839  the 
grant  was  enlarged  to  ^^30,000,  and  the  duty  of  administering 
it  was  transferred  to  a  Committee  of  the  Privy  Council. 
This  Committee  developed  into  a  department^  and  in  1856 
the  Queen  was  empowered  by  19  &  20  Vict.  c.  126  to  appoint 
a  Vice-President  of  the  Committee  of  the  Privy  Council  on 
Education,  who  should  be  capable  of  sitting  and  voting  in 
Parliament.  Thus  was  created  a  Minister  of  Education, 
responsible  to  Parliament.  The  duties  of  this  Minister  have 
increased  with  the  increased  insistance  of  the  State  on  the 
education  of  its  citizens.  The  Act  of  1870  put  compulsion 
upon  parents  to  send  their  children  to  elementary  schools, 
and  upon  districts  to  provide  schools  either  by  voluntary 

*  5a  &  53  Vict.  0.  30. 
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effort,  sabject  to  government  inspection,  or  by  the  creation  of 
a  School  Board,  and  the  imposition  of  a  rate.  The  tax-payer 
helps  alike  the  voluntary  and  the  involuntary  contributor, 
the  subscriber  and  the  rate-payer,  through  the  Government 
grant  given  to  individual  schools  under  conditions  differing 
as  educational  theory  changes.  But  with  these  we  are  not 
Its  consti-  here  concerned.  It  is  enough  to  note  the  constitution  of  the 
Education  Office.  It  is  a  Committee  of  the  Council,  but  its 
head  is  the  Lord  President  of  the  Council,  and  not,  as  in  the 
case  of  the  Board  of  Trade,  a  President  for  that  particular 
committee.  Nor  has  the  course  of  its  history  followed  that 
of  the  Board  of  Trade.  It  has  remained  a  Committee  of 
Council,  and  has  never  become  an  independent  department 
with  a  President  and  a  Parliamentary  Secretary. 

The  Lord  President  attends  to  the  business  of  the  depart- 
ment, and  is  prepared  to  take  responsibility  for  its  action 
as  its  official  chief,  but  the  Vice-President,  who  represents  it 
in  the  House  of  Commons,  is  mainly  responsible,  is,  in  fioct, 
the  Minister  of  Education. 

§  6.  TAe  Chancellor  of  the  Duchy  of  Lancaster. 
The  Chancellor  of  the  Duchy  of  Lancaster  is  the  representa- 
tive of  the  Crown  in  the  management  of  its  lands  and  the 
control  of  its  courts  in  the  Duchy  of  Lancaster,  the  property 
of  which  is  not  confined  to  Lancashire  but  is  scattered  over 
various  countie& 
HiBtorical  These  lands  and  privileges  have  always  been  kept  separate 
5Se  Duchy,  from  the  hereditary  revenues  of  the  Crown,  though  the  in- 
heritance has  been  vested  in  the  King  and  his  heirs.  The 
palatine  rights  of  the  Duke  of  Lancaster  were  distinct  from 
those  of  the  Crown,  writs  and  indictments  ran  in  his  name, 
the  peace  of  the  Duchy  was  his  peace  and  not  the  King's,  the 
Courts  were  lus  Courts  and  he  appointed  the  Judges.  The 
Judicature  Act  has  left  only  the  Chancery  Court  of  the  Duchy, 
but  the  Chancellor  appoints  and  can  dismiss  the  County  Court 
Judges  and  their  subordinates  within  the  limits  of  the  Duchy. 
Beyond  this  the  Chancellor  is  responsible  for  the  management 
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of  the  land  leyenoes  of  the  Dach y,  which  are  the  private  pio- 
peity  of  the  Crown^  and  he  has  charge  of  the  Seal  of  the  Dachy . 
In  fact  the  office,  except  for  some  formal  business,  is  a 
sinecure,  since  the  judicial  and  estate  work  of  the  Duchy  is 
done  by  subordinate  officials.  The  Chancellor  is  usually  a 
Minister  whose  advice  or  assistance  is  necessary  to  a  Govern- 
ment, although  he  may  from  health  or  other  reasons  be  unable 
to  undertake  the  charge  of  an  exacting  department. 

§  7.    The  Irish  Office. 

Theoretically  the  executive  Government  of  Ireland  is  con-  The  Lord 
ducted  by  the   Lord  Lieutenant  in  Council,  subject  to  in-  ten!^t. 
structions  which  he  may  receive  from  the  Home  Office  of  the 
United  Kingdom.    Practically  it  is  conducted  for  all  important 
purposes  by  the  Chief  Secretary  to  the  Lord  Lieutenant.  The  Chief 

The  contrast  in  the  history  and  legal  position  of  this 
officer  with  that  of  the  Secretary  for  Scotland  is  curious. 
The  latter  owes  his  existence  to  Statute,  which  gives  him  his 
title,  powers,  and  duties.  The  former  does  not  ofben  appear 
in  the  Statute  book.  An  Act  of  1817^  says  that  he  is  to 
keep  the  Privy  Seal  in  Ireland,  an  Act  of  1872^  makes  him 
President  of  the  Irish  Local  Government  Board,  and  from 
time  to  time  his  signature  or  other  act  is  expressed  to  be  of 
equal  validity  with  that  of  the  Lord  Lieutenant. 

Scotland   was  wholly  separate  from  England   until    the  Character 
Union   of  1707,  and  when  united  the  two  kingdoms  weregoyern- 
wholly  united.     Ireland  has  always  been  in  the  position  of  a  ™®°** 
dependency  to  which  from  1 782-1 800  legislative  independence 
was  conceded.    Its  separation  from  England  by  the  sea  has 
further  contributed  to  keep  up  the  apparatus  of  a  provincial 
government;   so  that    while   Scotland    has  been   governed 
directly  from  the  Home   Office,  Privy   Council,   and   other 
central  departments,  those   same  departments,  in  so  far  as 
they  were  not  reproduced  in  Ireland,  have  communicated  to 
the  Lord  Lieutenant  the  instixictions  of  the  central  Govern- 
ment. 

*  aj^Geo.  m.  c.  63,  §  II.  ■  35  &  36  Vict  c.  69,  §  3. 
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SecretarieB      Thus  the  office  of  Chief  Secretary  has  varied  in  importance 

in  import-  &oni  time  to  time.     When  Ireland  had  a  Parliament,  still 

^^'         more  when  it  had  an   independent   Parliament,  the   Chief 

Secretary  was  to  the  Lord  Lieutenant  what  a  Secretary  of 

State  is  to  the  Crown,  the  exponent  of  the  pleasure  of  the 

supreme  executive. 

After  the  Act  of  Union  the  Lord  Lieutenant  governed 

Ireland   subject  to  instructions   from  home,  and   his   Chief 

Secretary,   sitting    in  the    House  of   Commons,    explained 

matters  which   concerned    local  government.      Thus   when 

Sir  Arthur  Wellesley  took  a  military  command  in  Portugal 

in  1808  he  did  not  give  up  the  post  of  Chief  Secretary,  but 

employed  Mr.  Croker  to  explain  to  the  House  of  Commons 

such  Irish  business  a^  might  arise  during  his  absence. 

Irish  Office      But  as  the  business  of  departments  have  multiplied,  the 

i9indepen-  Home  Office  has  ceased  to  deal  with  the  details  of  Irish 

^°^'        administration  ^ ;  and  as  communication  has  become  easier, 

the  formal  apparatus  of  Irish  Government  has  become  less 

necessary.     The   Lord   Lieutenant  represents  the  splendour 

and  carries  out  the  formality  of  the  executive  government, 

Relations    the  Chief  Secretary  conducts  the  business  of  the  department. 

Xiea>         Sometimes  one,  sometimes  the  other,  is  in  the  Cabinet,  but 

^wtand  j^Q^  both.     The  Lord  Lieutenant  may  have  special  experience 

Secretary,  in  Irish  policy  and  so  be  required  in  the  Cabinet,  or  Irish 

business  may  need  to  be  conducted  in  the  House  of  Commons 

by  a  Chief  Secretary  who  can  speak  with  the  weight  attaching 

to  Cabinet  office. 

The  Chief  Secretary  in  such  cases  helps  in  the  Cabinet  to 

^  Sir  William  Harooart,  speaking  in  188 1  of  the  doctrine  that  lie,  as  Home 
Secretary,  was  constitutionally  responsible  for  the  GoTenunent  of  Ireland, 
says  *  In  one  sense  that  is  true,  in  another  sense  it  is  not  perfectly  aecurate. 
The  Bight  Hon.  Gentleman  knows  perfectly  well  that  the  Home  Secretary  is 
the  only  medium  of  communication  between  the  Soyereign  and  the  Lord 
Lieutenant,  and  he  also  knows  that  the  details  of  Irish  administration  do  not 
pass  through  the  Home  Office.  Therefore,  I  do  not  think  that  the  noble  Lord 
can  seriously  suppose  that  I  am  the  proper  source  of  information  with  regard 
to  the  details  of  the  administration  of  the  Executiye  of  Ireland.'  Hansard^ 
odxil  a  a. 
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settle  the  policy  which  shall  be  pursued  in  Ireland,  and  is 
practically  responsible  for  the  government  of  the  country, 
though  formal  communications  may  be  necessary  from  the 
Home  Office  to  the  Lord  Lieutenant  and  formal  acts  done  by 
the  Lord  Lieutenant  in  Council.  For  most  purposes  the 
Chief  Secretary  is  to  Ireland  what  the  Home  Office  and  the 
Local  Government  Board  are  to  England. 

Ireland  has  not  only  a  representative  of  Royalty  and  a 
Privy  Council  of  its  own,  it  also  has  a  Chancellor,  law  officers, 
and  a  complete  duplication  of  Courts.  Of  these  it  is  not 
necessaiy  to  speak  here. 

§  8.   The  Scotch  Office. 

Until  1885  the  connection  of  Scotland  with  the  central  Scotch 
Government  was  maintained  chiefly  through  the  Home  Office, 
but  the  labours  of  that  heavily  burdened  department  were 
relieved  in  this  respect  by  the  assistance  rendered  to  it  by  the 
Lord  Advocate.  The  Lord  Advocate  is  the  first  law  officer 
of  the  Crown  in  Scotland,  corresponding  to  the  Attorney- 
General  in  England,  and  he  added  to  his  duties  as  a  law 
officer  those  of  a  Parliamentary  Under  Secretary  to  the  Home 
Office  for  Scotch  business. 

In  1885  a  Secretary  for  Scotland  was  created^.  In  his 
office  was  concentrated  the  business  relating  to  Scotland 
which  had  before  been  transacted  in  various  departments. 

The  powers  and  duties  of  the  Home  Secretary  under  45  traiu- 
Acts  *  and  any  Acts  amending  the  said  Acts,'  the  powers  and  Home     " 
duties  of  the   Privy   Council  as  regards  manufactures  and  ^^^^^^^^ 
public  health,   certain  business  heretofore  transacted  at  the  to  Scotch 

m  Office. 

Treasury  and  the  Local  Government  Board,  and  the  adminis- 
tration of  the  Scotch  Education  Act  were  assigned  to  this 
new  Secretary,  whose  position,  as  regards  education,  is  that  of 
Vice-President  of  the  Committee  of  Council  on  Education  in 
Scotland,  Though  he  keeps  the  Great  Seal  of  Scotland  he 
is  not  a  Secietary  of  State,  but  a  representative,  for  local 

1  48  &  49  Yici.  0. 61. 
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purposes,  of  yarioas  departments   of  Government.     He   is 
appointed  by  warrant  under  the  royal  sign  manual. 

§  9.   The  Late  Officer9  of  the  Crown, 

The  King  cannot  appear  in  his  own  courts  in  person  to 
plead  his  cause  where  his  interests  are  concerned.  So  from 
very  early  times  he  has  used  the  service  of  an  Attorney  or 
agent,  to  appear  on  his  behalf  The  list  of  Attorneys-General 
begins  early  in  the  reign  of  Edward  I.  The  Solicitor-General, 
whose  title  and  date  of  appearance  suggests  that  he  repre- 
sented the  King  in  matters  arising  in  Chancery,  appears  first 
in  the  reign  of  Edward  IV. 

These  law  officers  are  not  only  the  legal  advisers  and 
representatives  of  the  Sovereign ;  they  are  at  the  service  of 
the  State  where  offences  against  the  good  order  of  the 
community  are  dealt  with,  not  by  a  private  prosecution  but 
by  the  Government  of  the  day. 

The  Government  may  call  for  their  advice  and  so  may  each 
department  of  Government ;  they  are  expected  to  defend  in 
the  House  of  Commons  the  legality  of  ministerial  action  if 
called  in  question.  As  Councillors  of  the  Crown  they  receive 
a  writ  of  summons,  together  with  the  Judges,  to  the  House 
of  Lords  at  the  commencement  of  eveiy  Parliament  ^. 

The  Crown,  or  it  is  more  true  to  say  the  Government,  has 
its  legal  advisers  for  Scotland  and  for  Ireland :  the  Lord 
Advocate  and  Solicitor-General  for  Scotland,  the  Attorney- 
and  Solicitor-General  for  Ireland. 

The  law  officers  of  the  Crown  play  a  various  part.  They 
are  the  legal  advisers  of  the  Crown,  the  Ministry,  and  the 
departments  of  Government;  they  are  members  of  the 
Ministry,  though  never  of  the  Cabinet,  and  come  and  go  with 
the  change  of  party  majorities ;  they  are  members  of  the 

'  These  writs  mark  the  position  of  the  Attorney-  and  Solicitor-General  as 
members  of  that  outer  Council,  the  ConeUiwii  Ordinarium  as  opposed  to  the 
ConcHittm  Privatum,  which  was  so  noticeable  in  the  sixteenth  centnry.  The 
summons  is  a  form,  but,  like  other  oonstitutional  forms,  throws  light  on  the 
character  of  the  office  to  which  it  is  attached.  It  may  explain  the  &ot  that 
the  English  law  officers,  unlike  the  Lord  Advocate  and  the  Irish  law  officers, 
are  not  Privy  Councillors. 
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House  of  Commons,  and  responsible  to  Parliament  for  the 
advice  given  to  the  Crown  and  its  servants;  they  are  the 
chiefs  of  the  legal  profession  in  their  respective  countries,  and 
represent  the  Bar  when  the  Bar  takes  collective  action. 

Most  of  the  Parliamentary  heads  of  departments  have  the 
help  of  a  Parliamentary  subordinate.  The  First  Lord  of  the 
Treasury,  or  whoever  leads  the  House  of  Commons,  is  aided  by 
tiie  Patronage  Secretary  and  the  Junior  Lords  of  the  Treasury. 
The  Secretary  to  the  Treasury  assists  the  Chancellor  of  the 
Exchequer;  the  Secretaries  of  State,  the  First  Lord  of  the 
Admiralty,  and  the  President  of  the  Board  of  Trade  have  each 
a  Parliamentary  Secretary.  In  the  War  department  there  is 
also  a  Financial  Secretary,  and  in  the  Admiralty  a  Civil  Lord : 
sometinies,  too,  a  Naval  Lord  has  a  seat  in  Parliament. 

The  Vice-President  of  the  Committee  on  Education,  the 
FiiHt  Commissioner  of  Works,  the  Postmaster-General,  the 
President  of  the  Board  of  Agriculture,  the  Irish  and  Scotch 
Secretaries  are  the  sole  parliamentary  representatives  of  their 
departments^.  The  Lord  President,  Lord  Privy  Seal,  and 
Chancellor  of  the  Duchy  need  no  parliamentary  assistance. 

The  Parliamentary  Secretaries  are  not  considered  as  holding 
office  nnder  the  Crown.  They  do  not  kiss  hands  or  go  through 
any  other  formality  on  their  appointment,  nor  does  the  ac- 
ceptaBce  of  such  office  vacate  their  seats  ^. 

The  offices  which  necessarily  bring  their  holders  into  the  Cabinet 
Cabinet  are  not  more  than  ten  in  number.  The  First  Lord 
of  the  Treasury,  the  Lord  Chancellor,  the  Lord  President,  the 
five  Secretaries  of  State,  the  Chancellor  of  the  Exchequer,  and 
the  First  Lord  of  the  Admiralty  must  be  members  of  every 
Cabinet,  though  the  Chancellor  of  the  Exchequer  was  not 

^  This  itatement  needs  to  be  qualified  to  this  extent,  that  the  Lord  President 
of  the  Comidl  would  represent  the  Education  Office  and  the  Lord  Lieutenant 
of  Ireland  the  Irish  Office  upon  occasion  in  the  House  of  Lords,  and  the 
pontion  of  the  Irish  Secretary  in  relation  to  the  Lord  lieutenant  has  varied 
from  time  to  time ;  but  my  statement  is  substantiaUy  true. 

'  YoL  i.  Pariiament,  ch.  y.  Sect  i.  §  6. 
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Size  of 
Cabinets. 


considered  essential  to  a  Cabinet  at  the  beginning  of  this 
century,  nor  the  First  Lord  of  the  Admiralty  at  the  be- 
ginning of  the  last^.  The  President  of  the  Board  of  Trade 
and  the  Lord  Privy  Seal  have  been  members  of  the  Cabinet 
during  the  last  four  administrations.  The  Lord  Lieutenant 
of  Ireland,  or  Chief  Secretary,  one  or  other,  is  always  a 
Cabinet  Minister,  The  Presidents  of  the  Local  Government 
Board  and  of  the  Board  of  Agriculture,  the  Chancellors  of 
Ireland  and  of  the  Duchy  of  Lancaster,  the  Secretary  for 
Scotland  and  the  Postmaster-General  may  or  may  not  be  in 
the  Cabinet ;  this  would  depend  on  the  importance  of  the 
holder  of  the  office,  or  of  the  office  itself  at  the  time,  or  of 
the  willingness  of  a  Prime  Minister  to  gratify  his  supporters 
in  the  Ministry. 

But  there  is  a  marked  tendency  in  Cabinets  to  grow.  Mr. 
Gladstone's  Cabinet  of  1880  had  reached  the  number  of 
sixteen  by  1885.  Lord  Salisbury's  Cabinet  of  the  same  year 
was  of  the  same  number.  Mr.  Gladstone's  Cabinet  of  i885 
consisted  of  fourteen  members,  and  the  present  Cabinet  has 
grown  to  seventeen,  the  lajif^t  since  the  first  twenty  years  of 
George  III,  when  the  existence  of  a  nominal  as  well  as  an 
efficient  Cabinet  makes  it  hard  to  state  the  exact  number. 
ConDeotion  The  departments  of  government  with  which  I  have  dealt 
terg  a^'  ^®  ^^^  ^^  immediate  contact  with  Parliament  because  their 
Parlia-  official  chiefs,  though  holding  office  under  the  Crown,  are 
excepted  from  the  official  disability  imposed  by  the  Act  of 
1706.  So  completely  has  opinion  changed  since  the  Act  of 
Settlement  forbade  persons  holding  office  under  the  Crown 
to  sit  in  the  House  of  Commons,  that  no  one  of  the  offices 
which  I  have  described  can  be  held  for  many  weeks  togethei^ 
without  a  seat  in  Parliament.  This  rule  is  based  on  custom 
created  by  convenience.  For  purposes  of  administration  an 
officer  of  State  could  conduct  the  business  of  his  department 


^  See  Bolwer'B  Life  of  PalmentoD,  i.  91,  as  to  the  Chancellor  of  the  Ex- 
chequer. Hardwicke  State  Papers,  ii.  461,  as  to  the  flnt  Lord  of  the 
Admiralty. 
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as  well  or  better  without  a  seat  in  Parliament.  But  the 
great  departments  of  government  are  filled  by  the  Qaeen 
from  a  groap  of  statesmen  indicated  by  the  electorate,  and 
their  business  mast  be  oondacted  subject  to  the  criticism  of 
the  representatives  of  the  people.  If  a  department  is  not  neoesBary 
represented  in  Parliament,  criticism  goes  unheeded  or  the  depart* 
department  is  undefended.  If  comment  upon  bad  adminis-  '^^^^' 
tration  is  to  be  effective,  if  good  administration  is  to  be 
justified  and  supported  by  public  opinion,  it  is  essential  that 
the  great  departments  should  be  represented  not  merely  in 
the  House  of  Lords  but  in  the  House  of  Commons.  This 
matter  will  be  better  dealt  with  in  the  next  section.  Here  it 
may  be  noted  that  the  most  recent  instance  of  a  Cabinet 
Minister  remaining  without  a  seat  in  Parliament  for  any 
length  of  time  is  that  of  Mr.  Gladstone  in  1 846.  On  being 
appointed  Colonial  Secretary  in  December,  1845,  he  vacated 
his  seat  for  Newark,  and,  failing  to  obtain  re-election,  he  was 
out  of  Parliament  until  he  went  out  of  office  with  Sir  Robert 
Peel  in  June,  1846. 

Section  IV. 

NON-POUTICAL   DePAETMBJNTS   AND  THE   PERMANENT   CiVIL 

Service. 

§  1.   Non-politieal  DepartmefUi. 

We  should  bear  in  mind  that  when  we  have  described  the  Depart- 
various  departments  of  government  as  represented  by  their  ^thout  a 
political  chie&,  we  have  only  drawn  in  outline  the  salient  Ifj*^^ 
features  of  the  executive.     There  are  important  departments 
which  are  not  thus  represented  in  Parliament,  and  every 
department,  whether  it  does  or  does  not  possess  a  political 
chief,  possesses  a  staff  of  permanent  officials  by  whom  the 
daily  business  of  government  is  carried  on. 

The  departments  which  are  not  thus  represented  by  a 
political  chief  are,  broadly  speaking,  the  outlying  depart- 
ments of  the  Treasury,  the  Ecclesiastical  Commission,  and  the 

Charity  Commission* 

0  2 
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Those  But  since  a  department  which  has  no  authorised  spokes- 

^th  ^^^  ^^  either  Honse  is   apt  to  fare  badly  under  adverse 

Treftsmy.  criticism,  it  will  be  found  that  provision  is  made  for  some 
parliamentary  representation  of  each  of  these  departments. 
The  members  of  the  Treasury  Board  would  naturaUy  defend 
or  explain,  if  required,  the  action  of  the  offices  with  which  it 
is  connected  ^,  and  which  have  no  political  chiefs.  Of  these 
some  discharge  merely  ministerial  duties,  as  the  Inland 
BfCvenue  and  Customs  Commissions,  and  the  Registry  Office. 
Others  discharge  duties  which  may  bring  them  within  range 
of  criticism,  as  the  Commissioners  of  Woods  and  Forests,  who 
manage  the  Crown  lands  not  only  for  revenue  purposes,  but 
in  the  interest  of  the  public  generally.  Such,  too,  is  the 
case  of  the  Civil  Service  Commissioners,  whose  control  over 
the  topics  and  conduct  of  the  examinations  by  which  young 
men  are  admitted  into  public  employment  might  enable 
them  to  exclude  the  Universities  bora  the  Civil  Service  or 
the  public  schools  from  the  army. 

Tie  Ecclesiastical  Commission, 

The  Eode-  The  Ecclesiastical  and  Church  Estates  Commission  is  not 
^J^j^g.  connected  with  any  government  department.  I  shall  have 
to  speak  of  it  in  a  later  chapter,  so  will  only  say  here  that 
in  respect  of  the  management  and  distribution  of  Church 
property  it  exercises  large  powers  conferred  upon  it  by  various 
Statutes.  In  the  discharge  of  the  duties  thus  laid  upon  the 
Commission  it  may  very  possibly  become  the  subject   of 

*  The  offices  are  : — 

The  Audit  Office.  Boards  of  Fisheries  and  Mannfao- 
Customs  Establishment.  tures  (Scotland). 

Exchequer  Office  (Scotland).  London  Gazette  Office. 

Inland  Revenue  Department.  National  Gallery  and  National  Por- 
Mint.  trait  GaUery. 

National  Debt  Office.  Parliamentary  Counsels'  Office. 

Paymaster-General*s  Office.  Board  of  Works  (Ireland). 

Public  Works  Loan  Board.  Stationery  Office. 

Office  of  Woods.  Post  Office. 

Ciyil  Sendee  Commisnon.  Office  of  Works. 

The  last  two  have  their  parliamentary  chieft. 


Bion. 
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hostile  criticism  or  inquiry,  and  this  possibility  is  met,  not 
by  giving  to  the  Commission  a  changing  political  chief;  but 
by  placing  among  its  members  the  Bishops  and  certain  great 
Officers  of  State,  and  by  the  further  introduction  into  its 
body  ^  of  two  paid  Commissioners,  one  of  whom  was  declared 
to  be  eligible  for  a  seat  in  the  House  of  Commons. 

Tie  Charity  Commisnon, 

The  Charity  Commission  needs  a  longer  notice.     It  dates  The 
firom  1853 ;  and  its  objects  are  to  protect  property  held  upon  Commig- 
charitable  trusts ;  to  inquire  into  the  administration  of  such  ^^°* 
property ;  to  adapt  the  use  of  the  charity  from  time  to  time 
to  purposes  corresponding  to  the  intentions  of  the  donor, 
where   those   purposes  cannot   profitably  be  carried  out  as 
originally   expressed;    and  to   cheapen  and  facilitate  legal 
proceedings  incidental  to  the  use  of  charities. 

A   charity  is  for  these  purposes  a  permanent  grant  of  Nature  of 
property  in  trust  for  the  benefit  of  the  public,  or  of  some  ^         ^ ' 
class  of  the  public,  not  necessarily  for  the  benefit  of  the 
poor.     In  process  of  time  such  a  grant  may  come  to  be  lost, 
wasted  or  misapplied.    The  body  of  trustees  may  £Ekil  to  be 
renewed,  and  funds  which  stood  in  their  joint  names  may  liability 
pass  into  the  hands  of  the  survivor,  and  thence,  if  the  trust  ' 

be  not  reconstituted,  may  become  confused  with  his  personal 
property.  Careless  administration  of  the  property  may  lead 
to  a  diminution  of  its  capital  value,  or  an  improvident  dis- 
tribution of  its  income.  Lapse  of  time  may  alter  the  con-  or  misuse. 
ditions  of  the  grant  so  as  to  make  its  application  useless  or 
even  harmful. 

The  legal  position  of  charities  before  the  appointment  of  Legal 
the  Charity  Commission  was  this: — the  trustees  could  Jiot  Jf*^^°j^^.^g 
deal  with  the  capital  or  corjms  of  the  property  without  the  ^^^ 
approval  of  the  Court  of  Chancery,  nor  without  such  approval 
could   they  alter  the  distribution  of  the  revenue.     Thus, 
though  trustees  of  charities  enjoyed  some  special  fiacilities  in 

>  13  ft  14  Vict,  c  94.  $§  $. 
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coming  before  the  Court,  they  could  not  make  an  advan- 
tageous Bale  of  property  or  a  suitable  change  in  the  disposi- 
tion of  the  income  without  entering  upon  legal  proceedings 
which  often  involved  expense  and  delay. 
Chariuble       The  better  management  of  charities  had  been  under  the 
Acts.         consideration  of  Parliament  for  a  long  time  before  the  first 
Act  on  the  subject  was  passed  in  1853  ^.    The  object  of  this 
Act  was  to  place  in  the  hands  of  a  public  body  many  of  the 
powers  which  before  could  only  be  exercised  by  the  Court  of 
The  Chancery.     It  empowered  the   Crown  to  appoint  by  sign 

Co^u-     Dianual  warrant  four   Commissioners,   three   to   hold   ofiice 
sion.  during  good  behaviour  and  one  during  pleasure.     The  last 

was  to  be  unpaid,  and  a  mode  was   thereby  provided  for 
representing  the  department  in  the  House  of  Commons.    To 
this  body  two  Commissioners  were  added  in  1874,  when  the 
The  work  of  the  Endowed  Schools  Commission  was  transferred  to 

^u^Tb      *^®  Charity  Commission,  and  two  more  in  1883  under  the 
Commia-     City  Parochial  Charities  Act.     Under  the  Act  of  1853  and 

Bion  J  .  ,  , 

successive  Acts  which  have  modified  or  extended  the  powers 

originally  conferred,  the  Commissioners  can  enquire  into  the 

their  administration  of  charities  and  compel  the    production  of 

to  ^vDiige-  ^^^^  accounts  *.     In   various  ways  they  can   cheapen   and 

nient;        facilitate  the  management  of  property  held  on  charitable 

trusts.     They  can  appoint  new  trustees  by  simple  oider,  can 

advise  them  in  matters  of  doubt,  and  can  give  them  a 

statutory  indemnity  for  acting  on  such  advice.    They  can 

^  A  Parliamentary  Commission  sat  from  1818-1837,  "^'^  reported  on  all  the 
charities  in  the  coantrj.  A  select  Conmiittee  of  the  House  of  Commons, 
appointed  in  1835,  examined  And  reported  on  this  report:  and  a  Boyal  Com- 
mission eat  in  1849  to  consider  the  completed  reports  of  the  Conunission  of 
1818. 

*  The  Acts  relating  to  the  Charity  Commission  are,  as  regards  inqnlty 
and  assistance  into  Charitable  Trust,  16  ft  17  Vict,  c  137  (1853),  18  ft  19 
Vict.  c.  114  (1855)  ;  as  regards  Schemes,  23  ft  24  Vict,  c  136  (i860),  3a  ft  33 
Vict.  c.  no  (1869)  ;  as  regards  Endowed  Schools,  3a  ft  33  Vict.  o.  56  (1869), 
36  ft  37  Vict.  c.  87  (1873) ;  as  regards  the  City  Parochial  Charities,  46  and 
47  Vict.  c.  36  (1883).  The  transfer  to  the  Charity  Conmiission  of  the  powers  of 
the  Endowed  Schools  Commission  was  effected  by  37  and  38  Vict,  c  87  (1874). 
They  are  also  empowered  by  45  ft  46  Vict.  c.  80  (1883)  to  promote  and  control 
the  use  of  land  held  on  trust  for  the  poor  for  the  purpose  of  allotments. 
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sanction  and  control  sales,  mortgages  and  leases  of  lands. 
They  can  vest  property  in  official  trustees,  thus  not  only 
securing  the  property,  but  simpKfying  the  title  to  it.  By 
these  means  charities  are  saved  the  delay  and  cost  of  pro- 
ceedings in  the  Chancery  Division. 

Again,  where  it  is  desirable  to  alter  the  mode  of  ad-  m  to 
ministering  a  charity,  because  of  a  change  in  the  circum-  ^^^t  ^ 
stances  of  the  place  which  was  to  be  benefited,  or  of  th^ 
property  constituting  the  endowment,  or  of  the  general  con- 
ditions of  society;  the  Charity  Commission  have  received 
power,  since  i860,  to  frame  new  schemes  for  effecting  the 
intention  of  the  founder  of  the  charity.  This  power,  as 
regards  charities,  is  limited  to  such  as  have  an  income  ex- 
ceeding ^50  a  year,  though  for  educational  endowments 
under  the  Endowed  Schools  Acts  there  is  no  such  limitation. 

The  power  is  further  limited  in  its  exercise  by  the  doctrine  iti  limit- 
of  fyjpreSy  which  may  be  described  as  requiring  that  the  end 
contemplated  by  the  founder  should  be  kept  in  view,  though 
the  means  may  require  variation.  A  wider  range  of  variance 
appears  to  be  permitted  under  the  Endowed  Schools  Acts 
than  under  the  Charitable  Trusts  Acts,  though  schemes  under 
the  former  must  be  submitted  for  approval  to  the  Education 
Department.  If  the  proposed  scheme  be  regarded  by  trustees 
as  too  widely  divergent  from  the  objects  of  the  founder,  an 
appeal  lies,  in  the  case  of  a  charity,  to  the  Chancery  Division 
of  the  High  Court,  in  the  case  of  an  educational  endowment, 
to  the  Judicial  Committee  of  the  Privy  Council  ^. 

§  2.    The  permanent  Civil  Service. 

In  one  way  or  other  every  public  office  is  provided,  directly 
or  indirectly,  with  a  spokesman  in  Farliamentj  who  has  some 
special  knowledge  or  official  connection  with  its  business, 
though  he  may  not  be  its  political  chief. 

This  is  the  more  impoi-tant,  because  no  one  but  a  servant  of 

^  See  cases  tii  r€  Cunpden  Charities,  18  Ch.  D.  310.    St.  Leonard,  Shore- 
ditch,  Parochial  Schools,  10  App.  Ca.  (P.  C.)  304. 
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while  a  permanent  staff  with  a  precise  knowledge  of  the  action 
of  the  official  machinery  is  prepared  to  welcome  with  zeal  his 
suggestions  for  making  it  move  quicker,  more  smoothly,  more 
cheaply  ^  This  may  not  always  be  so.  Perhaps  some  heads 
of  departments  are  too  ready  to  assume  that  everything  is 
right ;  and  others,  that  everything  is  wrong.  Some  are  willing 
to  accept,  without  question,  the  traditions  of  the  office,  others 
are  ready  to  pull  to  pieces,  at  once,  a  machine  the  working 
of  which  they  have  not  had  time  to  understand. 

But  whether  or  no  the  parliamentary  chief  promotes  the 

administrative  capacity  of  his  department  he  is  certain  to 

he  defendB  render  it  one  great  service.     He  stands  between  it  and  the 

it  from         TT  1*  /^ 

attack ;       House  of  Commons. 

It  is  possible  that  the  permanent  staff  know  too  much  to 
be  tolerant  of  criticism :  they  may  meet  it  with  resentment 
and  contempt.  It  is  certain  that  a  popular  assembly  knows 
too  little  to  criticise  with  effect.  Its  criticism  may  be 
perverse,  its  interest  intermittent,  its  action  capricious. 

It  is  the  duty  of  the  Parliamentary  chief  to  aid  his  depart- 
ment by  answering  criticism  which  needs  to  be  answered,  by 
resisting  expressions  of  censure,  or  legislative  action,  which  is 
ill  considered  or  unjust.  He  can  speak  with  some  experience 
of  the  ways  of  the  House  of  Commons,  and  with  some 
sympathy  for  its  ignorance,  for  he  has  but  lately  learned  the 
business  of  the  department  himself :  if  his  powers  of  persuasion 
fSul,  he  has  the  Government  majority  at  his  back, 
herepro-  And  not  only  in  dealings  with  the  House  of  Commons 
^blic.  ^  ^^^  Parliamentary  chief  of  nse  to  his  department.  He 
is  to  the  general  public  the  interpreter  of  official  life ;  he  repre- 
sents his  office  in  the  view  of  the  country.  If  he  gets  credit 
for  its  successes  he  also  suffers  for  its  shortcomings  or  failures. 
It  might  be  possible  to  have  as  good  a  public  service  if  the 
departments  were  not  represented  in  Parliament,  but  it  is 
certain  that  we  should  not  have  so  strong  a  public  service,  and 
that  its  place  in  popular  esteem  is  raised,  even  at  the  cost 

^  Bagehot,  Engluh  Oonstitation,  oh.  vi.  *  Change  of  Minittiy.' 
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of  some  want  of  appreciation  of  tlie  merits  of  the  permanent 
staff,  by  its  connection  with  party  politics. 

It  is  well  to  bear  in  mind  that  the  permanence  of  the  civil  Liability 
service,  though  we  regard  it  as  based  on  the  general  dis-  scription. 
qualification  of  officials  for  a  seat  in  the  Hoase  of  Commons, 
is  really  only  a  matter  of  convention.  It  is  impossible  to  read 
Swift's  diary  or  the  letters  of  Bolingbroke  without  seeing  that 
the  American  maxim — *  the  spoils  to  the  victor  * — was  very 
present  to  the  minds  of  the  Tory  party  in  the  reign  of  Anne. 
Walpole  and  George  Grenville  deprived  officers  of  their  com- 
missions for  voting  against  the  Government  in  Parliament. 
Henry  Fox  in  1763  dismissed  opponents  of  the  Government 
from  non-political  places  on  such  a  scale  as  to  excite  general 
disgust.  Since  then  we  have  heard  nothing  of  a  proscription  ; 
but  it  would  be  perfectly  legal,  though  neither  just  nor  politic, 
for  an  incoming  minister  to  obtain  from  the  Crown  as  a  proof 
of  confidence  the  dismissal  of  every  civil  servant  who  holds  ' 
his  office  during  pleasure. 

This  brings  us  to  the  nature  of  official  tenure.     On  what  Tenure 
terms  do  public  servants  hold  their  offices  ?  servants : 

All  offices,  whether  limited  as  to  tenure  by  a  specified  time 
or  not  so  limited,  are  held  subject  to  one  of  two  conditions : 
they  are  held  either  *  at  pleasure,'  or  *  during  good  behaviour,' 
and  unless  otherwise  stated  they  hold '  at  pleasure.'    Some  hold  at  plea- 
directly  of  the  Crown,  and  are  appointed  either,  *""  * 

(i)  By  delivery  of  symbols  of  office,  e.g.  the  seals  of  a 
Secretary  of  State ; 

or  (2)  by  order  in  Council^  e.g.  a  civil  service  commissioner ; 

or  (3)  by  letters  patent  under  the  Great  Seal^  e.g.  the 
Comptroller  and  Auditor  General ; 

or  (4)  by  warrant  or  commission  under  the  sign  manual, 
e.  g.  the  Viceroy  of  India,  the  First  Commissioner  of  Works, 
or  an  officer  when  first  given  permanent  rank  in  the  Army. 

Some  are  not  directly  appointed  by  the  Crown,  but  are 
appointed  with  more  or  less  of  form  by  heads  of  departments. 
An  officer  in  the  navy,  for  instance,  holds  a  commission  from 
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the  Lords  of  the  Admiralty,  an  Under-Secretary  of  state  is 
appointed  without  form  by  his  political  chief,  the  Beceiirer- 
General  of  Inland  Revenue  by  treasury  warrant, 
daring  But  all  hold  on  one  or  other  condition,  the  royal  pleasure 

bSaviour.  or  good  behaviour. 

To  this  last  a  third  is  sometimes  added  which  has  given 
rise  to  misunderstanding.  The  Judges,  the  members  of  the 
Council  of  India,  the  Comptroller  and  Auditor  General,  hold 
office  during  good  behaviour,  '  but  upon  the  address  of  loth 
Houses  of  Parliament  it  may  be  lawful  to  remove  thetn.^  This 
has  been  construed  to  mean  that  such  officers  can  only  be 
removed  on  address  of  the  two  Houses.  The  words  cannot 
mean  more  than  that  if,  in  consequence  of  misbehaviour  in 
respect  of  his  office,  or  from  any  other  cause,  an  officer  of  state 
holding  on  this  tenure  has  forfeited  the  confidence  of  the  two 
Houses,  he  may  be  removed,  although  the  Crown  would  not 
otherwise  have  been  disposed  or  entitled  to  remove  him. 
Such  officers  hold,  as  regards  the  Crown,  during  good  be-- 
haviour;  as  regards  Parliament,  at  pleasure.  We  may  then 
dismiss  this  condition  of  tenure,  as  being  part  of  the  law 
relating  to  Parliament.  Apart  from  this  the  question  of 
dismiasal  is  not  wholly  free  from  difficulty. 

Appointments  made  during  good  behaviour  create  a  life 
interest  in  the  office,  unless  specificaUy  made  for  a  term  of 
years.  Such  as  ai*e  made  directly  by  the  Crown  are  made  by 
sign  manual  warrant  or  by  letters  patent.  Good  behaviour 
means  good  behaviour  in  respect  of  the  office  held.  Mis- 
behaviour appears  to  mean  misconduct  in  the  performance  of 
official  duties,  refusal  or  deliberate  neglect  to  attend  to  them, 
or,  it  would  seem,  conviction  for  such  an  offence  as  would 
make  the  convicted  person  unfit  to  hold  a  public  office  ^. 

Where  an  office  is  thus  forfeited  by  breach  of  the  condition 
of  tenure,  the  mode  of  removal  does  not  seem  perfectly  clear. 

The  forfeiture  of  an  office  held  by  letters  patent  must,  it  is 

'  Coke,  Rep.  9.  50.    B.  ▼.  Biohardfon,  i  Bazr.  539. 
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said  *,  be  enforced  by  a  writ  of  scire  facias,  which  has  been  Powers  of 

.1         J         'I.   J  dismissal. 

thus  descnbed : — 

The  writ  of  scire  facias  to  repeal  or  revoke  grants  or  charters 
of  the  Crown  is  a  prerogative  judicial  writ  which,  according  to 
all  the  authorities,  must  be  founded  on  a  Record.  These  Crown 
grants  and  charters  under  the  Great  Seal  are  always  sealed  in  the 
Petty  Bag  Office,  which  is  on  the  Common  Law  side  of  the  Court  of 
Chancery  and  become  Records  there '. 

The  duties  of  the  Petty  Bag  Office  are  now  discharged  in  37  &  58 
the  Grown  Office  in  Chancery,  but  the  writ  of  scire  facias  must  ^^  g  / 
none  the  less  be  founded  on  a  Record,  and  thus  would  be 
inapplicable  to  the  forfeiture  of  offices  granted  by  sign  manual 
warrant. 

There  appears  to  be  authority^  for  saying  that  a  sign 
manual  warrant,  making  a  grant  of  property,  may  be  revoked 
simply :  if  so  it  would  seem  that  a  grant  of  office  might  on 
the  occurrence  of  cause  of  forfeiture  be  revoked  in  like 
manner.  Probably  the  warrant  would,  on  just  cause,  be 
revoked  and  the  ejected  officer  left  to  proceed,  if  so  minded, 
against  the  Lords  of  the  Treasury  for  his  salary  in  the  form 
of  a  Petition  of  right,  or  by  writ  of  quo  warranto  against 
the  person  who  had  replaced  him  in  his  office. 

There  remain  the  cases  of  appointments,  such  as  those  of 
the  Council  of  India,  made  during  good  behaviour,  but  not 
made  by  any  formal  document  proceeding  from  the  Crown. 
The  power  of  the  Secretary  of  State  for  India  to  dismiss  a 
member  of  the  Council  for  misbehaviour  in  respect  of  his  office 
must  be  assumed.  The  form  in  which  it  could  be  questioned 
must  remain  matter  for  speculation. 

*■  '  Begularly  there  must  be  a  icirefcteicu  to  remove  the  party  where  he  has 
the  office  by  matter  of  record ;  for  he  camiot  be  removed  without  matter  of 
record.'    Com.  Dig.  Tit.  Offices,  k.  ii. 

«  B.  V.  Hughes.    L.  R.  I  P.  C.  p.  87. 

*  Forsyth,  Cases  in  Constit.  Law,  385. 


CHAPTER  V. 

THE  DOMINIONS  AND  DEPENDENCIES  OF  THE 

CROWN. 

This  chapter  mast  cover  a  wide  field.  In  official  documents 
the  Queen  is  described  as 

Victoria,  by  the  grace  of  Qod  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  Empress  of 
India. 

But  these  words  do  not  fuUj  describe  the  compass  of  her 
sovereignty.  In  this  chapter  I  wish  to  deal  with  the  relation 
of  the  central  executive  to  all  those  territories  which  acknow- 
ledge her  rule,  whether  or  no  they  fidl  imder  the  title  which 
I  have  just  set  forth. 
The  Thus  I  must  speak  of  the  United  Kingdom  and  its  com- 

Kingdom,  pouent  parts :  of  the  general  duties  of  the  Home  Office  in  the 
maintenance  of  order,  and  the  communication  of  the  Queen's 
pleasure ;  and  of  the  special  duties  of  the  Local  Government 
Board  in  the  connection  and  control  of  local  self-government 
with  the  central  power. 
The  ad-  Next  I  must  note  the  constitutions  of  the  adjacent  islands, 

i^mdB.      &3id  the  mode  in  which,  mainly  through  the  Home  Office,  they 

are  connected  with  the  executive. 
The  Thirdly  will  £ei11  to  be  considered  the  royal  prerogative  in 

respect  of  the  Colonies,  the  mode  of  its  exercise  through  the 
Colonial  Office,  and  the  limitations  imposed  upon  its  exercise 
by  the  constitutions  of  the  various  Colonies, 


THE   DOMINIONS   OF  THE  CEOWN,  207 

Fourthly  will  come  the  India  Office,  its  relation  to  the  India. 
govemment  of  India  and  the  dependent  native  states. 

Lastly,  I  must  note  some  miscellaneous  possessions  of  the 
Crown,  and  the  relations  of  the  Crown  to  pit)tectorates,  de- 
pendent states  and  spheres  of  inflaence,  where  we  trench  on 
the  subject  of  foreign  relations. 

Section  I. 

The  United  Kingdom. 

§  1.    England  and  Wales. 

And  first  as  to  the  United  Kingdom.  England  and  Wales 
have  80  long  been  one  kingdom  that  to  consider  the  process 
of  union  between  the  two  seems  almost  as  remote  a  matter  of 
inquiry  as  the  welding  together  of  Saxon  England  under 
pressure  of  Danish  invasion  and  Norman  rule.  But  some 
traces  of  this  gradual  assimilation  of  institutions  are  com- 
paratively modem,  and  it  may  be  ti^ell  to  note  the  steps  by 
which  it  took  place. 

Edward  I  in  1284,  by  the  Statutum  Walliae,  formally  The 
annexed  Wales,  alleging  that  Divine  Providence,  among  other  WaWae, 
distinctions  which  it  had  conferred  upon  the  English  kingdom, 
had  brought  Wales  and  its  inhabitants,  heretofore  his  feudal 
vassals,  inproprietatis  nostrae  dominium^  et  coronae  regnij)raedicti 
tanquam  partem  corporis  ejusdem  annexit  et  univit,  English 
laws  and  the  rules  of  procedure  of  the  English  courts  were 
at  this  time  partially  introduced. 

^^  ^535  Henry  VIII  ^  divided  Wales  into  twelve  counties,  LegaUtion 
giving  to  each  county  and  to  the  principal  town  in  each  yuL^ 
county  the  right  to  return  a  member  to  the  House  of 
Commons.  Hitherto  the  principality  had  consisted  of  eight 
counties  and  a  border  district.  The  same  Act  provided  that 
the  rules  of  the  English  common  law  and  the  existing  statutes 
of  the  English  Parliament  should  be  '  used  and  executed '  in 

*  37Hcn.VIII.  c.  26. 
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Wales.  A  few  years  later  the  courts  of  the  hundred  and 
shire  were  established  in  Wales,  and  in  each  year  sessions, 
called  the  king's  great  sessions,  were  to  be  held  in  each 
county,  by  a  judge  exercising  the  same  jurisdiction  as  the 
judges  of  the  superior  courts  in  England,  independent  and 
exclusive  of  the  process  of  the  courts  at  Westminster. 

The  counties  were  arranged  for  this  purpose  in  four  groups, 
one  judge  for  each  group  K 
Complete  In  1 747  it  was  enacted  that  the  mention  of  England  in 
^^^'  an  Act  of  Parliament  should  be  taken  to  include  Wales  *,  and 
in  1830  the  separate  jurisdiction  of  the  Welsh  courts  of 
great  session  was  taken  away,  their  judges  abolished,  and 
Wales  brought  wholly  under  the  jurisdiction  of  the  West- 
minster courts  ^. 

§  2.  Scotland. 

The  relations  of  Scotland  with  England  are  settled  by  the 
Act  of  Union,  the  provisions  of  which  have  been  but  slightly 
affected  by  subsequent  legislation.  Such  a  union  was  in- 
The  union  evitable  from  the  time  that  the  two  kingdoms  were  placed  in 
Crowns.  ^^^  same  allegiance  by  the  accession  of  James  YI  of  Scotland 
to  the  throne.  Very  early  in  the  reign  of  James  it  was  held 
that  Scotchmen  bom  after  James  had  become  king  of  England 
were  entitled  to  the  rights  and  privileges  of  English  subjects, 
being  bom  in  allegiance  to  the  English  king^  The  Crown 
of  Scotland  followed  throughout  the  seventeenth  century  the 
vicissitudes  of  the  English  Crown.  The  Scotch  Parliament 
in  1 66 1  declared  the  hereditary  right  of  Charles  II,  and  in 
1689  followed  the  English  Bill  of  rights  with  the  Scotch 
claim  of  right,  and  the  offer  of  the  Scotch  Crown  to  the  King 
and  Queen  of  England  ^.  As  the  inconvenience  of  separate 
Parliaments  and  the  risks  of  a  divided  succession  made  it  plain 

^  34  and  35  Hen.  YIII.  c.  a6,  modified  hy  18  Klis.  c.  8,  and  13  Geo.  HI. 
c.  51. 
"  ao  Geo.  II.  0.  42,  8.  3.  »  11  Geo.  lY  and  z  Will.  IV.  c  7a 

*  Acta  of  the  Parliament  of  Scotland,  Iz.  38. 
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that  union  was  inevitable,  each  Parliament  tried  to  force  the 
hand  of  the  other.  The  Scotch  in  1704  passed  the  Act  of 
Secnritr  providing  that,  unless  on  the  death  of  Anne  there 
were  heirs  of  her  body,  or  a  successor  was  appointed  by  her 
in  conjunction  with  the  Estates,  then  in  such  case  the  Estates 
should  appoint  a  successor.  The  person  so  appointed  was  not 
to  be  successor  to  the  throne  of  England  unless  meantime 
provision  was  made  for  the  independence  of  Scotland  and  its 
freedom  from  English  influence^. 

The  English  Parliament  retorted  next  year  by  an  Act  The  anion 
which  made  Scotchmen  aliens  and  prohibited  the  importation  nations. 
of  Scotch  cattle,  coals,  or  linen  after  Christmas  Day,  1 705. 

The  Scotch  had  most  to  lose  by  holding  out,  and  before  fchis 
last  Act  could  take  effect  the  terms  of  Union  were  so  &r  settled 
that  the  English  Parliament  repealed  the  threatening  clauses. 

The  United  Kingdom  of  Great  Britain  was  the  creation  of 
the  Treaty  of  Union. 

From  1602  until  1707  England  and  Scotland  had  been 
two  communities  in  allegiance  to  a  king  who  held  his 
crown  by  two  distinct  titles,  governed  through  two  distinct 
executive  bodies,  and  taxed  and  legislated  through  two  dis- 
tinct Parliaments.  In  1707  the  Act  of  Union  was  passed*. 
Its  main  provisions  secured  that  England  and  Scotland  should  Terms  of 
be  one  kingdom,  and  the  succession  to  the  crown  the  same 
for  both  countries,  that  they  should  have  one  Parliament,  and 
that  except  as  otherwise  agreed  the  rights  of  citizenship  should 
be  the  same  for  all. 

The  representation  and  taxation  of  the  two  countries  was 
settled  in  proportion  to  their  respective  numbers  and  wealth, 
the  ecclesiastical  arrangements  of  the  two  countries  were  care- 
fully maintained  in  9tatu  quo.  The  Scotch  moreover  retained  Aa  to  Pri- 
their  rules  of  private  law  and  the  constitution  and  procedure 
of  their  courts.   The  judgments  of  the  Court  of  Teinds  and  the 

*  Acts  of  the  Parliament  of  Scotland,  zi.  136.  The  royal  assent  had  been 
refuted  to  this  bill  in  1703. 

'  6  Anne,  c  ii.  The  Aets  of  Batification  passed,  in  Scotland  on  the  i6th 
Janoary,  in  England  on  the  6th  March. 

VOL.  n.  p 
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Court  of  Session^  from  which  appeal  had  lain  to  the  Parliament 
of  Scotland  were  held,  though  this  was  not  expressly  stated 
in  6  Anne,  c  1 1,  to  be  subject  to  appeal  to  the  House  of  Lords. 
A  new  Court  of  Exchequer  was  constituted  in  Scotland  for 
revenue  purposes  by  6  Anne,  c.  53  ;  from  this  too  error  lay  to  the 
House  of  Lords. 

It  remains  to  consider  the  relations  of  Scotland  since  the 
Union  to  the  legislative,  executive,  and  judicial  machinery  of 

Represent-  the  constitution.  The  representation  of  Scotland  in  the 
Parliament  of  the  United  Kingdom  is  a  matter  which  I  have 
dealt  with  elsewhere  \  Like  the  rest  of  the  United  Kingdom, 
Scotland  is  not  merely  subject  in  common  with  the  whole 
Empire,  to  the  sovereignty  of  Parliament,  but  Acts  of  Parlia- 
ment are  of  force  in  Scotland  unless  their  operation  is  limited 
by  express  words  or  necessary  implication.  The  attempt  made 
in  the  Acts  of  Union  with  Scotland  and  Ireland  to  frame 
fundamental  laws  which  no  subsequent  Parliament  might 
alter  is  noticed  elsewhere  ^. 

The  Executive  Government  of  Scotland  was  for  some  years 
after  the  Union  conducted  by  a  Secretary  of  State  for  Scot- 
laud^.     This  office  was  not  continuously  filled,  but  existed, 

Tlie  Execu-  except  at  short  intervals,  until  1 746.  On  the  rearrangement 
of  the  business  of  the  Secretariat  in  iy8%,  the  Home  Office 
took  over  the  formal  conduct  of  Scotch  affairs,  the  Home 
Secretary  being  advised  in  these  matters  by  the  Lord  Advo- 
cate, a  law  officer  corresponding  to  the  English  Attorney- 
General  but  discharging  for  the  purpose  of  the  domestic 
business  of  Scotland  the  duties  of  an  Under-Secretary  for  the 
Home   department.      In    1885   a  separate  department  was 

^  The  Court  of  Session  is  the  supreme  civil  Court  of  Scotland.  The  G)urt 
of  Teinds  was  a  body  of  Commissioners,  since  absorbed  into  the  Court  of 
Session,  for  dealing  with  ecclesiastical  endowment  by  way  of  tithe,  readjusting 
its  distribution  in  the  interests  of  the  church,  making  new  parishes,  or  altering 
the  boundaries  of  existing  parishes. 

'  Vol.  i.  Parliament,  ch.  v.  s.  i.  iii. 

'  Ibid.,  ch.  iii. 

*  Stanhope,  ii.  69.  For  a  list  of  such  Secretaries  see  Haydn,  Book  of 
Dignities,  502. 
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created  for  the  conduct  of  Scotch  business,  and  a  Secretary 
for  Scotland  appointed  who  is  not  a  Secretary  of  State  nor 
necessarily  a  member  of  the  Cabinet.  Almost  all  the  business 
which  was  before  arranged  in  the  Home  Office,  through  the 
Secretary  of  Stafce  advised  by  the  Lord  Advocate,  is  now 
assigned  to  the  new  department. 

In  judicial  matters  Scotland  retains  her  own  law,  her  own  The 
courts  with  their  procedure.      The  jurisdiction  of  the  House 
of  Lords  in  appeal  from  the  Courts  of  Teinds  and  of  Session, 
which  rested  on  analogy  from  the  practice  before  the  Union, 
is  now  based  on  the  Appellate  Jurisdiction  Act,  1876. 

§  8.    Ireland. 

It  is  necessary  to  be  brief  in  noticing  the  relations  of 
England,  or  later  of  Great  Britain,  to  Ireland  before  the  Act 
of  Union  in  1801. 

Henry  II  and  John  endeavoured,  so  far  as  their  conquest  CoDquest 
and  settlement  of  Ireland  allowed,  to  impart  the  English  law  ment. 
and  judicial  organisation  to  their  Irish  subjects.  Irish  Parlia- 
ments came  into  existence  early  in  the  fourteenth  century, 
summoned  in  the  same  form  as  English  Parliaments  by  the 
deputy  of  the  English  Crown.  In  1495  was  passed  by  one 
of  these  the  celebrated  Statute  called  after  the  deputy  of  the 
time  *  Poyning's  Law  ^.*  In  two  important  points  it  altered  Poyning'a 
the  relations  of  Ireland  to  the  English  Crown.  It  brought 
into  force  in  Ireland  all  English  statutes  existing  at  the  date 
of  its  enactment.  It  limited  the  meetings  of  the  Irish  Par- 
liament to  occasions  on  which  the  King's  deputy  or  lieutenant 
should  certify  the  causes  of  summons  under  the  great  seal 
of  Ireland  and  obtain  licence  for  holding  a  Parliament ;  and 
it  limited  the  legislative  powers  of  Parliaments  so  summoned 
to  the  acceptance  or  rejection  of  bills  already  approved  by  the 
Crown  in  Council. 

The  relations  of  the  Irish  Parliament  to  the  Crown,  thus 

*  10  Henry  YII,  oh.  iv.  10;  sse  Appendix  to  the  Irish  Statutes,  reyised 
edition,  p.  761. 

P   % 
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establlBhed  by  Poyning's  Act,  were,  in  the  reign  of  Mary  ^, 

explained  to  mean  that  the  Irish  Parliament  might  be  sam- 

moned  before  its  proposed  enactments  had  been  certified  by 

The  Irish    the  lord  lieutenant  and  approved  by  the  Crown  in  Council, 

Parliament  ,  ,  ,  _ 

oontroUed  and   that   it  might  then  accept  or  reject  but  not  amend 
(>own  in    ^^^^  ^^^'    ^^^^  these  limited  powers  it  occasionally  showed 
Council,      signs  of  independence,  as  by  the  rejection  of  a  money  bill 
in    1692,  and  it  acquired  a   modified  power  of  initiation 
by  the  practice  of  submitting  to  the  Irish  Privy  Council  the 
heads  of  Bills  which  it  desired  to  see  passed :  these  were  sent 
or  not  sent  to  the  King  at  the  option  of  the  Privy  Council, 
and  if  returned  were  submitted  to  the  Irish  Parliament  in 
the  form  approved  by  the  Crown  in  Council,  to  be  accepted 
or  rejected  without  amendment.     Thus  the  Parliament  ob- 
tained a  power  of  suggesting  legislation  similar  to  that  of 
the  mediaeval  English   Parliament,  but  without  the  power 
which  the  English  Commons  possessed  of  enforcing  legis- 
lation by  withholding  supply. 
And  by  So  far  the  restraints  upon  the  Irish  Parliament  had  come 

lative  Bu-  from  the  prerogative  of  the  Crown.  In  the  i8th  century  the 
Se'firitii  English  Parliament  put  forward  a  claim  to  legislate  for 
Parlia-  Ireland.  In  1720  an  Act  was  passed*  declaring  the  powers 
of  the  Crown  in  Parliament  to  make  laws  to  bind  the  people 
and  kingdom  of  Ireland,  and  the  same  Act  took  away  the 
appellate  jurisdiction  which  the  Irish  House  of  Lords  had 
exercised,  and  vested  it  in  the  English  House  of  Lords. 

The  duration  of  Irish  Parliaments,  which  had  been  limited 
only  by  royal  prerogative  or  the  demise  of  the  Crown,  was 
by  the  Octennial  Act  in  1768  reduced  to  a  period  of  eight 
years,  unless  either  of  the  two  causes  above  mentioned  should 
operate  to  bring  about  a  speedier  dissolution.  An  increased 
independence  in  the  action  of  the  Irish  Parliament  in  respect 
of  money  bills  was  met  on  the  part  of  the  English  ministers, 
by  sending  for  the  adoption  of  the  Irish  Parliament  a  per- 

1  3  and  4  P.  ft  M.  c.  4 ;  see  Irish  Statutes,  Bevised  Ed.,  Appendix,  p.  77$. 
•  6  George  I,  c.  5. 
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manent  Mutiny  Act,  and  this,  with  many  circumstances  which 
are  matter  of  history,  contributed  to  hasten  the  demand  for 
the  independence  of  the  Irish  Parliament. 

In  1782  this  independence  was  obtained.  The  British  Legislative 
Parliament  repealed  the  Declaratory  Act,  thereby  renouncing  ence^° 
its  right  to  legislate  for  Ireland,  and  the  right  asserted  for  grw^^ed  ^^ 
the  House  of  Lords  as  a  Court  of  error  and  appeal  from  the 
Irish  Courts.  It  further  addressed  the  Crown  to  remove  the 
Executive  restrictions  on  Irish  legislation,  and  in  compliance 
with  this  address  the  King  gave  his  assent  to  various  Irish 
Bills  repealing  the  perpetual  Mutiny  Act,  and  providing  that 
the  royal  veto  should  be  the  only  restraint  on  the  action  of 
the  Irish  as  on  the  British  Parliament.  In  the  following 
year,  for  the  more  complete  assurance  of  the  Irish  in  their 
new  rights,  the  British  Parliament  passed  an  Act  of  Renuncia- 
tion, by  which  the  legislative  and  judicial  independence  of  the 
Irish  Parliament  and  the  Irish  Courts  was  recognised  so  fully 
and  explicitly  as  to  satisfy  every  demand  which  Ireland  had 
made  on  the  subject. 

It  is  important  to  understand  the  working  of  the  constitu-  Its  work- 
tion  under  this  phase  of  the  relations  between  Great  Britain  '^* 
and  Ireland.  The  King  of  England  was  King  of  Ireland, 
and  he  was  represented  in  Ireland  by  a  Viceroy  who,  like  the 
representative  of  the  Crown  in  the  self-governing  colonies, 
selected  the  political  Executive  in  accordance  with  the  changes 
in  the  balance  of  power  among  parties  and  the  shifting  of  the 
majority  in  the  House  of  Commons.  The  Chief  Secretary  to 
the  Viceroy  sat  in  the  Irish  House  of  Commons,  led  the 
House,  and  introduced  Government  business. 

But  there  was  this  marked  difference  between  the  position  Depend- 

of  Ireland  in  1782-1800  and  that  of  a  self-governing  Colony  iHah  Exe- 

of  the  present  day ; — the  Viceroy  and  Chief  Secretary  alike  ^  ^^j^^^ 

were  members  and  practically  nominees   of  the  party  in  p^rty  poli- 

tics. 

power  in  England.     Thus  it  might  happen  that  the  Viceroy 

who  was  charged  with  the  selection  of  ministers  in  Ireland, 

and  the  Chief  Secretary  who  was  charged  with  the  conduct 


difficulties. 
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of  Government  business  for  Ireland,  might  be  summoned 
away  from  their  duties  by  a  change  in  the  balance  of  English 
parties.  Others  would  take  their  place,  probably  new  to  the 
work,  certainly  of  different  political  prepossessions. 

And  this  dependence  of  the  Viceroy  and  his  Secretary  on 
English  party-politics  did  not  affect  merely  the  choice  of  the 
Executive.  The  royal  veto  on  Irish  Bills  was  a  reality,  not, 
as  in  England,  a  thing  of  the  past.  It  would  be  exercised  on 
the  advice  of  the  Viceroy,  and  one  may  reasonably  suppose 
that  the  advice  of  two  successive  Viceroys  of  wholly  different 
political  views  might  be  widely  divergent  on  the  merits  of 
the  same  topic  of  legislation. 
Possible  Again,  the  enemies  of  the  King  of  Great  Britain  would  be 

the  enemies  of  the  King  of  Ireland,  but  the  foreign  policy  of 
the  King  of  the  two  countries,  the  declaration  of  war  or  the 
maintenance  of  peace,  would  certainly  be  determined  by  the 
advice  of  his  British  ministers.  The  views  of  his  Irish 
Executive  would  reach  him,  if  at  all,  through  the  Viceroy, 
himself  a  member  of  the  British  ministry ;  the  views  of  the 
British  ministers  would  carry  all  the  weight  that  would  be 
due  to  the  comparative  importance  of  Gi-eat  Britain  and 
Ireland;  they  would  be  communicated  directly,  while  the 
opinions  of  the  Irish  executive  would  pass  through  an  inter- 
mediary, perhaps  unfriendly  to  their  tenour.  So  the  foreign 
policy  of  Ireland  would  be  shaped  by  the  British  ministry 
whether  the  Irish  would  or  no.  But  although  a  declaration 
of  war  by  the  King  of  the  two  countries  might  bring  Ire- 
land into  hostilities  with  a  power  against  whom  she  had  no 
ill  will,  the  Irish  Parliament  might  effectively  cripple  the 
military  operations  of  England,  by  refusing  to  vote  money 
and  men,  or  by  requiring  of  its  executive  a  policy  adverse  to 
that  of  its  neighbour.  A  collision  between  the  Irish  executive 
responsible  to  the  Irish  Parliament,  and  the  Viceroy  and 
Chief  Secretary  responsible  to  the  English  Parliament,  would 
under  such  circumstances  have  been  inevitable. 

The  relations  between  the  two  countries  could,  in  truth, 
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only  work  well  by  the  exercise  of  great  public  spirit  and 
mutual  forbearance  on  both  sides,  or  by  the  existence  of  in- 
difference or  corruption  on  one.  Fortunately  for  the  well- 
being  of  the  two  countries  there  was  no  change  in  the 
English  Ministry  during  seventeen  years  out  of  the  nineteen 
that  Ireland  enjoyed  this  practical  independence  of  the 
English  Government. 

The  relation  of  Ireland  to  Great  Britain  at  the  time  of  The 

TT     * 

the  Act  of  Union  presented  some  such  difficulties  as  did  the 
relation  of  England  to  Scotland  at  the  commencement  of  the 
J  8th  century.  Ireland  and  Great  Britain  were  two  inde- 
pendent countries  under  the  same  king,  but  the  difficulties  in 
the  case  of  Ireland  were  greater  than  in  that  of  Scotland, 
because  the  supreme  executive  in  Ireland  was  dependent  on 
the  action  of  party  government  in  England,  and  because 
differences  of  race  and  religion  caused  a  risk  of  disturbance 
in  the  smaller  kingdom  which  might  necessitate  the  use  of 
force  by  the  larger  kingdom. 

It  is  enough,  however,  to  try  and  exhibit  the  working  of 
the  two  constitutions.  I  do  not  wish  to  pronounce  on  the 
merits  or  demerits  of  the  scheme  of  1782^-1783,  or  of  the 
policy  and  procedure  of  Pitt  in  bringing  about  the  Act  of 
Union. 

The  terms  of  this  Union,  embodied  in  Acts  of  the  two  The  tenns 
Parliaments  ^,  provided  that  the  succession  to  the  Crown  should 
be  the  same,  and  that  there  should  be  one  Parliament  for  the 
two  countries.  The  amount  of  Irish  representation  in  the 
Lords  and  Commons  was  determined :  the  subjects  of  the  two 
countries  were  to  possess  equal  rights  as  to  trade,  navigation, 
and  treaties  with  foreign  powers.  The  Irish  laws  and  Irish 
Courts  were  unaffected  by  the  change,  except  that  from  the 
Irish  Courts  an  appeal  lay  henceforth  to  the  House  of  Lords 
of  the  United  Kingdom. 

The  relations  of  Ireland  to  the  Parliament  of  the  United 

*  39  &  40  Geo.  Ill,  c.  67,  and  Irish  Statutes,  Bevised  Ed.,  40  Geo.  Ill, 
c.  38. 
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LegiBia-  Kingdom  as  regards  representation  have  been  elsewhere 
described^,  as  regards  subordination  it  may  be  said  that 
Ireland  is  bound  by  a  public  statute  unless  expressly  or  by 
natural  implication  excepted. 
Executive.  Its  relations  to  the  Executive  are  neither  so  simple  nor  so 
Ante,  pp.  satisfEUitory.  The  Queen  is  represented  in  Ireland  by  a 
Viceroy  or  Lord  Lieutenant,  and  he  is  the  chief  of  the 
executive,  but  the  pleasure  of  the  Crown  in  the  various 
departments  of  Government  is  signified  to  him  through  the 
Secretary  of  State  for  the  Home  Department. 

The  Lord  Lieutenant  represents  the  Crown,  but  the  Chief 
Secretary  is  the  minister  mainly  responsible  to  Parliament 
for  the  conduct  of  Irish  administration.  This  office  is  one  of 
increasing  importance,  since  the  holder  is  in  everything  but 
name  and  rank  a  Secretary  of  State  for  Ireland.  The  Lord 
Lieutenant  has  large  prerogatives  ^  but  as  their  exercise  has 
to  be  explained  and  justified  to  the  House  of  Commons  by 
the  Chief  Secretary,  real  power  tends  to  pass  to  the  man  who 
is  really  responsible,  and  the  office  of  Lord  Lieutenant,  with 
its  costly  and  dignified  surroundings,  becomes  more  and  more 
a  survival  of  a  time  when  Ireland  was  not  as  near  to  us  in 
point  of  communication,  nor  as  closely  connected  in  point  of 
constitution  as  it  is  at  the  present  day. 

The  Irish  Courts  are  constituted  on  the  model  of  the 
English  Courts,  and  administer  the  English  municipal  law. 

Central  So  &r  we  have  been  concerned  with  the  relations  to  one 

ment  at  another  of  the  difierent  parts  of  the  United  Kingdom  and  the 
adjacent  islands.  Before  passing  to  the  relations  of  the 
central  Government  with  India  and  the  Colonies,  we  must 
consider  the  departments  which  are  mainly  responsible  for 
order  and  good  government  at  home.   They  have  already  been 

^  Vol.  i.  Parliament,  pp.  114,  50,  52,  67,  196. 

'  The  legal  immonitieB  of  the  Lord  Lieutenant  will  be  treated  more  con- 
veniently in  connection  with  the  legal  rightB  and  liabilities  of  colonial  goyemors. 
Section  iii,  §  4  of  this  chapter. 


home. 
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touched  npon,  and  it  must  be  plain  that  while  there  are  several 
departments  which  are  concerned  with  special  topics  of  state 
control  oyer  individual  action,  such  as  the  Boards  of  Agri- 
culture and  of  Trade,  and  the  Education  0£Bce^  there  are 
two  departments  which  have  wider  functions  in  respect  of 
home  government,  the  one  general,  the  other  local.  These 
are  the  Home  Office,  and  the  Local  Government  Board. 

The  Home  Secretary  may  be  said  to  be  mainly  responsible 
for  the  communication  of  the  Queen's  pleasure  in  matters 
arising  within  the  United  Kingdom  and  the  adjacent  islands, 
and  for  the  maintenance  of  internal  peace,  order,  and  well- 
being',  within  those  limits. 

The  Local  Oovemment  Board  is  mainly  responsible  for  the 
grant  and  control  of  powers  of  self-government  in  various 
matters  concerning  health,  convenience,  and  the  administra- 
tion of  relief  to  the  poor. 


§  4.     The  Some  Office. 

"When,  in  1782,  the  old  division  of  duties  among  the  Secre-  The  Home 
taries  of  State  was  discontinued,  and  the  Colonial  Secretary-  ^\^  history;- 
ship  was  abolished,  much  of  the  work  of  the  Southern  de- 
partment and  all  the  work  of  the  colonies  was  transferred 
to  the  Home  Office.  Between  \^^%  and  1794  the  Home 
Secretary  transacted  all  the  business  of  a  Secretary  of  State 
which  was  not  concerned  with  our  foreign  relations,  and  this 
business  included,  besides  the  superintendence  of  our  colonies, 
all  communications  between  the  Home  Government  and  the 
Irish — and  these  between  178a  and  the  Union  were  frequent 
and  important — all  communications  with  the  War  Depart- 
ments relating  to  the  movements  of  troops  at  home  and 
abroad. 

The  business  connected  with  the  War  Departments  was 
taken  from  the  Home  Office  in  1794;  colonial  business  in 
1 801;  the  Act  of  Union  with  L*eland  brought  the  Chief 
Secretary  to  the  Lord-Lieutenant  into  closer  communication 
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with  the  Cabinet,  and  through  his  office  in  London  is  trans- 
acted all  Irish  business,  except  some  matters  of  a  formal 
character  which  still  pass  through  the  Home  Office. 

It  would  seem  as  though  a  department  which  had  been 

relieved  of  so  much  work  must  now  be  lightly  burdened; 

such  was  the  impression  of  the  Whig  economists  when  the 

close  of  the  Napoleonic  wars  reduced  the  work  of  the  War 

Department,  when  the  Act  of  Union  had  lightened  the  labours 

of  the  Home  Office,  and  when  our  Colonies  were  still  few  and 

small  \ 

his  duties.       But   though  the    Home   Office  may   not  have  been  an 

exacting  department  in  1816,  the  State  has  been  very  active 

in  the  last  seventy-five  years,  and  much  of  this  activity  has 

been  exercised  at  the   expense   of  the  Home  Office.     The 

statutes  which  throw  duties  on  the  Home  Secretary  in  respect 

of  the  order,  health,  and  general  well-being  of  the  community 

would,  if  I  were  to  set  them  forth,  appal  the  reader  as  much 

as   Glanvil   was  appalled   by  the   confusa   rrndtitudo   of  the 

customary  rules  of  law  in  the  12th  century. 

He  is  the        In  addition  to  these,  the  Home  Secretary  has  customary 

of  State      duties  as  being  in  an  especial  manner  Her  Majesty's  prin- 

par  excel'  q]^   Secretary  of  State,  and  these  duties  have  a  certain 

historical  interest. 

The  business  of  the  Home  Office  is,  for  the  purposes  of  the 
department,  arranged  in  three  divisions,  each  superintended  by 
a  principal  clerk ;  these  divisions  are  respectively  called  the 
Criminal,  the  Domestic,  and  the  General.  The  last  two 
admit  of  being  grouped  together,  but  I  think  that  the 
convenience  of  the  reader  may  be  better  suited  by  a  different 
arrangement.  So  I  will  divide  the  duties  of  the  Secretary  of 
State  as  follows : — 

(a)  Communications  passing  between  Crown  and  sub- 
ject ;  or,  one  may  say,  the  expression  of  the  Queen's  pleasure. 

'  Hansard,  ist  series,  vol.  xxxiii.  p.  893,  dehate  on  Mr.  Tiemey's  motion 
respecting  the  offices  of  secretaries  of  state,  3rd  April,  1816. 
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(6)  Enforcement  of  public  order,  or,  one  may  say,  the 
maintenance  of  the  Queen's  peace. 

(c)  Enforcement  of  rules  made  for  the  internal  well-being 
of  the  community. 

a.  Communications  between  Crown  and  Subject. 

In  all  matters  wherein  the  Queen's  pleasure  has  to  be 
taken,  or  communicated  to  an  individual  or  a  department,  the 
matters  not  being  specially  appropriate  to  Foreign,  Colonial, 
Military  or  Indian  affairs,  the  Home  Secretary  is  the  proper 
medium  of  communication.  Although  each  of  the  secretaries 
is  capable  in  law  of  discharging  any  one  of  the  functions  of 
the  other,  yet  the  Home  Secretary  is  the  first  in  precedence 
and  his  duties  bring  him  into  a  more  immediate  and  per- 
sonal relation  to  the  Crown  than  do  those  of  his  colleagues. 
He  is  the  successor  and  representative  of  the  King's  Secretary 
as  that  officer  appears  to  us  in  the  i6th  century,  the  Minister 
through  whom  the  King  was  addressed,  who  kept  the  signet 
and  the  seal  used  for  the  King's  private  letters,  and  authen- 
ticated the  sign  manual  by  his  signature.  Therefore  the 
Home  Secretary  has,  besides  the  general  duties  of  his  de- 
partment, much  to  do  that  is  formal  and  ceremonial  in  its 
character.  He  notifies  to  certain  great  local  officials  ^  certain  Communi- 
matters  of  State  intelligence,  such  as  declarations  of  war^  g^ate  In- 
treaties  of  peace,  births  and  deaths  in  the  royal  family,  ^^^^^^^^^ 
When  the  Queen  takes  part  in  a  ceremonial  he  ascertains 
her  pleasure  as  to  the  arrangements,  he  is  responsible  for 
their  conduct,  and  must  be  present. 

He  receives  addresses  and  petitions  which  are  addressed  to  Arrange- 
the  Queen  in  person,  as  distinct  from  the  Queen  in  Council,  ^f  (^^re- 
he  arranges  for  their  reception,  their  answer,  or  their  reference  "^^^^^i^^- 
by  the  Queen's  command  to  the  department  to  which  they 
relate ;  but  whether  it  be  a  private  individual  that  addresses 

^  The  Lord  Mayor  of  London,  the  Lord  Lieutenant  of  Lreland,  the  Lieutenant 
GoTemors  of  Guernsey,  Jersey,  and  the  Isle  of  Man,  the  Lord  President  of  the 
Court  of  Session,  the  Lord  Justice  Clerk,  the  Lord  Advocate  for  Scotland. 
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the  Sovereign,  or  a  great  corporation  such  as  the  City  of 
London,  or  the  University  of  Oxford,  or  whether  it  be  one 
or  both  of  the  Houses  of  Parliament,  the  matter  passes 
through  the  hands  of  the  Home  Secretary.  Besides  these 
miscellaneous  duties,  in  the  great  majority  of  cases  in  which 
the  Queen's  pleasure  has  to  be  expressed  formally  under  the 
sign  manual,  it  is  the  duty  of  the  Home  Secretary  to  cause 
the  document  to  be  prepared  for  the  Boyal  signature,  and 
afberwards  to  countersign  it.  Such  documents  are  some- 
times complete,  for  the  purpose  which  they  have  to  serve, 
when  the  Boyal  signature  has  been  affixed  and  countersigned ; 
in  other  cases  they  only  authorise  the  preparation  of  docu- 
ments which  must  pass  under  the  Great  Seal. 

Where  a  sign  manual  warrant  is  an  authority  for  affixing 
the  Great  Seal,  it  must  be  countersigned  either  by  the  Chan- 
cellor, one  of  the  Secretaries  of  State,  or  two  Lords  Com- 
missioners of  the  Treasury,  and  this  duty  of  countersignature 
fisdls  most  often  upon  the  Home  Secretary.  Thus  in  the 
creation  of  a  Peer  the  Prime  Minister  informs  the  Home 
Secretary  of  the  intention  of  the  Crown,  the  Home  Office 
thereupon  instructs  the  Crown  Office  in  Chancery  to  prepare 
a  warrant  for  the  sign  manual ;  this  warrant  when  prepared 
is  submitted  by  the  Home  Secretary  to  the  Queen,  and 
having  been  countersigned  by  him  is  returned  to  the  Crown 
Office  as  authority  for  the  preparation  of  the  Letters  Patent 
by  which  the  Peerage  is  conferred,  and  the  affixing  to  them 
of  the  Great  Seal.  These  are  then  sent  through  the  Home 
Office  to  the  newly  created  Peer. 

I  have  in  an  earlier  chapter  adverted  to  the  distinction 
between  documents  which  have  to  pass  under  the  Great 
Seal^  and  those  which  are  completed  by  the  sign  manual 
countersigned  by  a  Secretary  of  State.  It  is  enough  here 
to  note  the  vast  amount  of  work  of  this  nature,  some  purely 
ministerial^  some  discretionary  in  its  character,  which  passes 
through  the  Home  Office.  And  further,  it  should  be  borne 
in  mind  that  there  is  a  reason  for  casting  all  this  work  upon 
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the  Home  Secretary.      The  reason  is  that  the  Qaeen's  au-  Reaaoxu 
thority  is  required  for  a  great  namber  of  warrants,  and  letters  cAllAoeoas 
patent,  making  appointments,   conferring  honours,  issuing  ^^^^ 
orders,  or  granting  licences  and  dispensations,  that  the  proper 
channel  through  which  this  authority  is  communicated  is 
one  of  Her  Majesty's  Principal  Secretaries  of  State,  and  that 
since  the  greater  number  of  these  matters  are  not  appro- 
priate to  the  other  departments  of  the  Secretariat, — Foreign 
or  Colonial,  Indian  or  Military, — ^the  Secretary  of  State  for  the 
Home  Department  is  the  obvious  inheritor  of  the  ancient 
duties  of  the  King's  Secretary  ^. 

For  this  reason  the  Home  Secretary,  among  his  miscel-  Duty  of 
laneous  duties,  is  the  means  of  communication  between  the  Secretary 
Queen  and  the  Church  *,  for  the  purpose  of  making  appoint-  J^*^^^ 
ments  to  benefices  vested  in  the  Crown,  and  for  setting  in 
motion  the  Houses  of  Convocation  and  confining  their  legis- 
lative action  within  certain  limits ;  in  matters  of  administra- 
tion he  advises  the  Queen,  and  communicates  her  pleasure  to 
the  Lieutenant  Governors  of  the  Channel  Islands  and  the  ^  a  to  the 

diannel 
Isle  of  Man.  Islands. 

In  the  peculiar  form  of  action  in  which  the  subject  may 
sue  the  Cro¥ni,  or,  what  is  the  same  thing,  a  department  of  As  to  peti- 
Government,  the  right  to  sue  is  technically  dependent  on  Right, 
the  Queen's  grace.  The  cause  of  action  is  stated  in  a 
petition  which  is  lodged  with  the  Home  Secretary,  who  takes 
the  opinion  of  the  Attorney-General,  and  consults  any  de- 
partment of  State  that  may  be  affected  by  the  claim.  If  the 
opinion  of  the  Attorney- General  is  favourable,  the  petition 
is  submitted  for  royal  endorsement  of  the  fiat  '  let  right  be 

'  The  form  in  wUcli  tbe  Secretary  of  State  addresses  the  Soyereign  in  com- 
mmiicntiiig  these  matters  runs  thus : — 

Mr.  Secretary  —  presents  his  hnmble  duty  to  your  Majesty,  and  in 
transmitting  the  accompanying  documents  for  your  Majesty's  signature 
humbly  begs  leave  to  explain,  etc. 

'  If  the  Home  Secretary  should  not  be  a  member  of  the  Church  of  England 
these  duties  are  discharged  by  the  First  Lord  of  the  Treasury.  See  speech  of 
Mr  Secretary  Matthews.    Hansard,  oocxliz.  1734. 


I 

Uis  control 
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done ; '  the  petition  is  then  sent  to  the  department  concerned, 
that  a  plea  or  answer  may  be  retomed  in  twenty-eight 
days,  and  the  subsequent  proceedings  follow  the  course  of  an 
ordinary  civil  action. 

(4)  The  maintenance  of  the  Quecfis  peace. 

The  Home  Secretary  is  responsible  for  peace  and  good 
order  throughout  the  land,  and  for  the  exercise  by  the  Queen 
of  her  prerogative  of  mercy  in  the  case  of  offenders  against 
the  rules  of  order.  It  is  not  his  duty  to  declare  the  criminal 
law,  but  it  ia  his  duty  to  ensure  the  observance  of  order,  and 
that  in  various  ways  : — 

Firstly,  by  controlling  elements  of  possible  disorder. 

Secondly,  by  organizing  in  many  of  its  departments  the 
administration  of  criminal  justice. 

Thirdly,  by  the  systematic  repression  or  apprehension  of 
peace-breakers  through  the  agency  of  a  police  force. 

Fourthly,  in  the  detention  of  offenders  for  the  purpose  of 
punishing  or  preventing  crime. 
He  admits  It  may  seem  far-fetched  to  connect  the  naturalization  of 
ship.  *  aliens  with  the  duties  of  the  Home  Secretary  in  the  mainten- 
ance of  the  peace,  but  the  Naturalization  Act  ^  gives  to  him 
an  absolute  discretion  in  the  matter,  and  he  may,  'with  or 
without  assigning  any  reason,  give  or  withhold  a  certificate 
as  he  thinks  most  conducive  to  the  public  good.'  He  is 
therefore  entrusted  with  the  power  of  determining  whether 
or  no  a  candidate  for  citizenship  is  likely  to  prove  a  good 
citizen.  He  is  further  charged  with  ensuring  the  observance 
of  the  Foreign  Enlistment  Act  *,  and  a  part  of  the  Act ' 
which  confers  privileges  upon  foreign  ambassadors  and  their 
servants:  he  thus  preserves  the  amicable  relations  of  the 
subjects  of  the  Queen  with  those  of  foreign  powers. 
S'^reT'      "^^^  H^™®  Secretary,  with  the  other  Secretaries  of  State 

*  33  &  34  Vict.  c.  14,  '  33  *  34  Vict  c.  90. 

^  7  Anne,  c.  12.  b.  6. 
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and  the  First  Loid  of  the  Admiralty,  is  entitled  to  demand  service 
a  portion  of  the  sum  available  (j^i  0,000)  for  secret  service 
within  the  kingdom ;  he  may  detain  and  open  letters  in  the 
Post  Office  ^,  a  power  rarely  used,  and  may  for  State  purposes  Post  Office. 
control  the  use  of  the  Telegraph  ^ ;  he  may  obtain,  without  Telegraph. 
showing  cause,  the  issue  of  a  writ  ne  exeat  regno  to  keep  a  Move- 
subject  within  the  realm ;  in  cases  of  anticipated  disorder  he  Queen's 
may  approve  or  enforce  provisions  for  the  appointment  of  ^'^^J^^- 
special  constables  ^,  may  call  out  the  reserve  forces  for  the  Reserve 
preservation  of  the  peace*,  and  can  require  the  aid  of  the 
Admiralty  as  may  be  required  for  the  same  purpose  or  for 
the  protection  of  our  fisheries. 

Again,  though  the  Secretary  of  State  is  not  as  such  a 
magistrate  ex  officio  ^y  nor  has  a  general  power  of  commit- 
ment, it  seems  settled  that  he  may  commit  persons  charged  His  right 

*  1  /m  'Id**  t»         tio  commit* 

With  treason  or  offences  against  the  State^  m  virtue  of  an 
authority  transferred  or  delegated  by  the  Crown  ®.  Akin  to 
this  direct  interposition  of  the  Home  Secretary  for  the  main- 
tenance of  order,  may  be  reckoned  his  duties  in  respect  of 
the  extradition  of  persons  who  have  committed  crimes  in 
foreign  countries  and  have  taken  refugee  upon  our  shores. 

The  Extradition  Acts  of  1870  and  1873^  lay  down  rules  for  Procedure 

in  c&ses  of 

the  surrender  of  fugitive  criminals,  which  the  Queen  may  extradi- 
make  applicable  by  Order  in  Council  to  any  foreign  state  *^^'** 
^nth  which  an  armngement  to  that  effect  has  been  made. 
The   process  may  be   described  as  follows:    the  diplomatic 
representative  of  the  country  within  whose  jurisdiction  the 

*  7  Will.  rV.  &  I  Vict.  c.  36,  and  see  May,  Const  Hist.,  iii.  p.  48,  and  the 
references  there  given  to  the  action  taken  by  Sir  James  Graham  in  1844. 

*  a6&  37  Vict.  c.  112. 

»  I  &  a  Will.  IV.  c.  41.8.  3. 

*  30&  31  Vict.  c.  110. 

'  As  a  Priyy  Councillor  he  would  be  in  the  Commission  of  the  Peace. 

*  The  cases  bearing  on  this  point  are  Sntick  v.  Carringtoni  19  St  Tr.  1030, 
JR.  V.  Despard,  7  T.  R.  736,  Bam'son  v.  Bush,  5  K  &  B.  353.  The  authorities 
are  not  clear  or  conclusive,  but  now  that  all  Privy  Councillors  are  placed  in 
the  Commission  of  the  Peace  for  every  county  we  need  not  trouble  ourselves 
to  reconcile  the  dicta  and  decisions  of  Lords  Camden,  Kenyon,  and  CampbelL 

^  33  &  34  Vict  c.  5a.    36  &  37  Vict  c.  6ob 
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crime  has  been  committed  makes  application  to  the  Secretary 
of  State,  who  thereupon  decides  whether  the  crime  is  of  a 
political  character.  Should  this  be  the  case  he  is  bound  to 
make  no  order  in  the  matter.  If,  however,  the  crime  is  non- 
political  and  is  one  of  those  included  in  the  treaty  arrange- 
ment between  the  countries,  the  Secretary  of  State  sends 
an  order  to  a  police  magistrate  or  justice  of  the  peace  for 
the  issue  of  a  warrant  for  the  apprehension  of  the  all^^ 
criminal.  Either  of  these  last-mentioned  officials  may  issae 
such  a  warrant,  but  must  give  notice  thereof  to  the  Secretary 
of  State,  who  can,  if  he  think  fit,  cancel  the  warrant  and 
discharge  the  person  apprehended.  At  the  end  of  fifteen 
days  at  the  least  the  Secretary  of  State  may  make  an  order 
under  his  hand  and  seal  for  the  surrender  of  the  criminal  to  a 
person  duly  authorised  by  the  foreign  State. 

But  the  alleged  criminal  may  not  be  surrendered  for  a 
political  offence,  nor  be  tried  for  any  other  crime  than  that 
for  which  he  is  surrendered,  nor  for  fifteen  days  at  least  after 
his  apprehension,  nor,  if  he  is  charged  with  any  ofience 
committed  within  the  jurisdiction  of  the  English  Courts, 
until  he  has  been  tried  and  acquitted  or  has  undeigone 
sentence. 

Analogous  responsibilities  and  powers,  free  from  some  of 
the  restrictions  just  mentioned,  are  possessed  by  the  Secretary 
of  State  under  the  Fugitive  Ofienders  Act  ^  (i88 1),  in  respect 
of  persons  accused  of  ofiences  in  one  part  of  the  Queen's 
dominions  and  found  in  another  part.  He  is  further  required 
to  consent  to  proceedings  against  a  foreigner  under  the 
Territorial  Waters  Jurisdiction  Act  ^,  and  to  explain  if  called 
upon  to  do  so  by  any  court  within  British  dominions,  the 
nature  of  a  jurisdiction  claimed  under  the  Foreign  Jurisdiction 
Act  ^  Such,  and  so  miscellaneous  are  the  duties  of  the  Home 
Secretary  in  respect  of  direct  dealings  with  criminal  justice 
and  the  maintenance  of  the  peace. 

>  44  &  45  Vict.  c.  69.  •  41  &  4a  Vict  c.  73. 

•  53  &  54  Vict  c.  37.  B.  4. 
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As  regards  the  control  of  courts,  his  powers  increase  as 
the  importance  of  the  court  diminishes. 

As  regards  the  Courts  of  Assize  he  advises  the  Crown  as  to  The  Home 
the  frequency  with  which  assizes  should  be  held,  and  how,  on  and  the*^ 
the  occasions  when  assizes  are  not  held  in  each  county,  the  ^^^'^• 
most  convenient  arrangements  may  be  made  for  the  trial  of 
prisoners. 

With  Courts  of  Quarter  Sessions,  the  Home  Secretary 
has  nothing  to  do  in  counties,  but  much  in  boroughs. 
For  these  must  depend  for  the  grant  of  a  separate  Court  of  Ab  to  Re- 
Quarter  Sessions  on  the  advice  which  the  Home  Secretary 
gives  to  the  Crown :  the  Recorder  is  appointed  on  his  recom- 
mendation ;  an  increase  to  the  Recorder's  salary,  the  number 
of  sittings  (beyond  four  times  a  year),  the  appointment  of  a 
deputy,  are  all  matters  within  his  discretion  K 

Powers  of  a  very  similar  character  are  possessed  by  him  as 
regards  the  assistant  judge  of  the  Middlesex  Sessions  and 
the  stipendiary  magistrate  of  a  borough  ;  the  appointments  of  Stipen- 
the  police  magistrates  in  the  Metropolis  and  the  regulation  giatrates. 
of  the  business  of  their  courts,  are  entirely  in  his  hands :  he 
also  settles^  on  application,  the  salaries  of  Clerks  of  the  Peace 
in  county  and  borough,  and  the  fees  to  be  taken  by  Clerks  of 
the  Peace  and  Clerks  to  the  Justices  ^ :  he  fixes  the  table  of  fees 
to  be  paid  to  prosecutors  and  witnesses,  and  appoints  the  PubUc 
Prosecutor  and  his  staffs. 

In  the  department  of  police  the  Home  Secretary  has  much 
to  do.     As  regards  the  County  Constabulary  his  sanction  is  The  police 
required  to  the  appointment  of  Chief  Constable  and  to  any  ' 

change  in  the  numbers  or  pay  of  the  force ;  he  makes  rules 
and  appoints  inspectors.  As  regards  the  borough  police  he 
merely  receives  copies  of  their  rules.  As  regards  the  City  of  boroughs ; 
London  Police  he  expresses  the  approval  of  the  Crown  to  the 
appointment  by  Mayor  and  Aldermen  of  a  Commissioner  of 
the  Police  Force  of  the  City;  his  approval  is  necessary  to 

^  45  ft  46  Vict.  c.  50,  Part  viij.  '  40  &  41  Vict  c.  43. 

'  43  &  43  Vict.  c.  42. 
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their  regulations,  and  to  any  deputy  whom  the  Commissioner 
may  appoint, 
the  metro-  But  the  Metropolitan  Police  from  the  time  of  their  estab- 
lishment in  18^9,  in  substitution  for  the  old  local  system  of 
watchmen,  have  been  under  the  immediate  authority  of  the 
Secretary  of  State.  The  Metropolis  for  this  purpose  means  a 
radius  of  fifteen  miles  from  Charing  Cross,  and  within  this 
district,  excepting  of  course  the  City,  the  Home  Secretary 
exercises  a  dose  and  constant  supervision  over  the  mainten- 
ance of  order.  He  advises  the  Crown  as  to  the  appointment 
of  the  Commissioner,  the  Assistant-Commissioner,  and  the 
receiver  or  finance-officer  of  the  police ;  the  regulations  for 
the  government  of  the  force  are  made  subject  to  his  approval, 
the  pay  and  superannuation  allowances  of  members  of  the 
force  are  determined  by  him,  all  contracts  for  the  site  and 
erection  of  buildings  for  the  use  of  the  force  are  made  in 
accordance  with  his  direction. 

It  may  be  said  shortly  that  all  general  regulations  made  by 
the  Commissioner  are  subject  to  the  approval  of  the  Home 
Secretary,  that  his  action  must  be  sanctioned  by  the  Home 
Secretary  in  some  details,  such  as  the  rules  to  be  observed  as 
to  traffic  in  streets,  the  licensing  of  refreshment  houses  and  of 
cabs,  and  that  although  the  Commissioner  has  the  practical 
control  of  the  force,  the  Home  Secretary  is  responsible  to 
Parliament  for  its  efficiency  and  good  conduct  ^. 

The  The  duties  of  the  Home  Office  in  respect  of  Prisons  are 

Sientof      connected  with   a  long  history  of  prison  management  and 
^'rime,        discipline  which  cannot  be  dealt  with   here.     The  duties 

themselves  fall    under  the   two  heads  of  Punishment  and 

Prevention. 
Prisons.  Under  the  first  fall  (i)  the  prisons  which  are  used  for  the 

detention  of  unconvicted  as  well  as  for  the  punishment  of 

'  I  have  not  referred  to  the  nnmerous  statutes,  some  of  them  local,  relating 
to  stipendiary  magistrates ;  nor  to  those  which  relate  to  the  metropolitan  police. 
They  can  be  ascertained  hy  reference  to  the  Chronological  Table  and  Index  to 
the  Statutes, 
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convicted  persons,  and  (z)  the  convict  prisons  to  which 
persons  sentenced  to  long  terms  of  imprisonment  are  con- 
signed. 

As  regards  the  former,  the  process  by  which  the  powers 
of  the  Home  Secretary  have  reached  their  present  dimensions 
may  be  described  as,  first,  inspection ;  next^  regulation  ;  lastly, 
complete  responsibility  and  control.  The  three  stages  are 
illustrated  by  the  Acts  of  1835,  1865  and  1877. 

By  the  last  of  these,  39  &  40  Vict.  c.  2i«  s.  5)  the  prisons, 
their  furniture  and  effects,  the  appointment  and  control  of  all 
officers,  the  control  and  custody  of  the  prisoners,  all  powers 
and  jurisdiction  vested  in  prison  authorities  or  justices  in 
session,  at  common  law,  by  Statute  or  by  charter,  are  trans- 
ferred to  and  vested  in  the  Secretary  of  State. 

It  only  remains  to  note  as  a  part  of  the  subject  of  prisons 
and  the  punishment  of  crime,  the  duty  cast  upon  the  Secre- 
tary of  State  to  make  rules  as  to  the  execution  of  a  capital 
sentence  within  prison  walls,  and  to  receive  a  certificate  from  - 
the  sheriff  charged  with  the  execution,  in  each  case,  that 
these  rules  are  observed^. 

As  regards  convict  prisons  the  Secretary  of  State  always  Convict 
enjoyed  a  special  control  over  their  officers,  and  over  the  mode  ^ 
of  confinement  of  persons  under  sentence  of  penal  servitude, 
which  was  substituted  in  1857  for  transportation  in  all  cases 
where  the  latter  punishment  had  been  used  K 

Licences  to  be  at  large  on  condition  of  good  behaviour  are 
granted  by  the  Crown  through  the  Home  Secretary^,  and  the 
revocation  of  such  a  licence  is  signified  by  him  to  a  police 
magistrate  of  the  Metropolis,  who  is  thereupon  required  to 
issue  a  warrant  for  the  apprehension  of  the  convict,  which  may 
be  executed  anywhere  in  the  United  Kingdom  and  Channel 
Islands. 

The  Prevention  of  Crime,  so  far  as  it  is  a  part  of  the  duty 

•  31  &  3a  Vict.  c.  24. 

•  16  &  17  Vict.  c.  99.     ao  &  ai  Vict.  c.  3. 

•  27  &  aS  Vict,  c  47.  B.  4. 

Q  2 
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Prevention  of  the  Secretary  of  State,  falls  into  two  heads,  (i)  the  treat- 
ment of  criminal  lunatics  and  (2)  the  treatment  of  yoathful 
offenders. 

(i)Crim-        The  Home  Secretary  has  larg^  powers  over  persons  who 

inal  luna-  .  _  .        ,      *  •         1  11 

tics.  are  either  acqmtted  of  a  crime  because  they  are  insane,  or 

who  are  found  to  be  insane  when  arraigned  for  trial,  or  who 

go  mad  in  prison ;  he  may  direct  the  place  of  confinement,  he 

has  a  discretion  as  to  the  time  of  discharge,  and  he  appoints 

a  council  for  the  supervision  of  the  State  Asylum  for  criminal 

lunatics  at  Broadmoor  ^. 

(a)  Youth-      Reformatories^  are  for  offenders  under  sixteen  years  of  age 

ders.  convicted  of  an  offence  punishable  with  penal  servitude  or 

Reforma-    imprisonment,  and  sentenced  to  a  short  term  of  imprisonment 

and  afterwards  to  detention  in  a  reformatory. 
Indurtrial       Industrial  schools  ®  are  for  children  over  five  years  of  affe 

Schools.  ,  ,    ,  ,     .  .  ,  , 

neglected  by  their  parents,  or  not  under  proper  control, 
vagrant,  or  associatiug  with  criminals. 

The  Home  Secretary  in  respect  of  both  these  institutions 
appoints  inspectors,  certifies  as  to  fitness,  approves  of  rules 
and  changes  in  building,  has  power  of  discharging  or  re- 
moving their  inmates,  and  in  other  minor  matters  controls 
their  action. 
The  prero-       There  remains  in  this  department  of  his  functions  the  duty 
mercy.  °      ^f  advising  the  Crown  in  its  exercise  of  the  prerogative  of 
mercy.     This  prerogative  is  nothing  more  than  an  exercise 
of  a  discretion  on  the  part  of  the  Crown  to  dispense  with  or 
to  modify  punishments  which  common  law  or  Statute  would 
A  dispens-  require  to  be  inflicted.     It  is  a  dispensing  power  exerciseable 
ing  power,  ^^^^j.  g^jj^^  limitations,  and  these  limitations  may  be  de- 
scribed as  threefold^.    Firstly,  the  pardon  must  be  exercised  in 
the  case  of  offences  of  a  public  character,  that  is  it  must  not 

*  33  &  34  Vict.  c.  75.    47  &  48  Vict.  c.  64. 

■  29  &;  30  Vict.  c.  117.    35  &  36  Vict,  c  31,  Part  i. 

*  29  &  30  Vict,  a  118.     35  k  36  Vict  c  2 1,  Part  ii. 

*  See  as  to  the  prerogative  of  pardon,  Chitty,  Prerogatiye  of  the  Crown, 
pp.  88-102. 
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interfere  with  a  private  right.     It  is  not  limited  to  cases  in  Ita  extent 
which  the  Crown  is  the  prosecutor,  for  it  extends  to  persons  and  limits : 
found   guilty  and  sentenced  by  the  House  of  Lords  after  must  not 
impeachment  by  the  House  of  Commons,  but  it  must  be  so  vate  rights 
used  as  not  to  affect  private  rights.     It  cannot  be  used  to 
prevent  the  bringing  of  an  action,  or  to  hinder  a  suit  for 
a  penalty  recoverable  by  the  individual  suing,  after  such  a 
suit  is  begun ;   nor  can  a  recognisance  to   keep  the  peace 
towards  an  individual  be  discharged  by  pardon. 

Secondly,  it  must  not  be  anticipatory.  The  middle  ages  nor  antici- 
furnish  us  with  instances  of  charters  of  pardon  for  offences  offences, 
not  yet  committed,  which  were  in  fact  licences  to  commit 
crime ;  and  the  Act  of  Settlement  points  to  the  same  danger 
where  it  enacts  that  a  pardon  may  not  be  pleaded  in  bar 
of  an  impeachment,  that  is  that  a  Minister  who  executes  a 
royal  command  with  an  indemnity,  in  the  shape  of  a  pardon, 
against  any  legal  risk  which  may  follow  upon  obedience,  may 
not  set  up  this  pardon  as  a  defence  to  an  impeachment  by  the 
House  of  Commons. 

Thirdly,  it  must  not  do  more  than  grant  an  immunity.  In 
the  case  of  an  office  corruptly  acquired  it  may  relieve  from 
penalty  but  not  from  the  liability  to  vacate  office. 

Thus  the  prerogative  is  a  discretionary  power  to  remit  or 
modify  punishment  for  an  offence  actually  committed,  a 
power  which  must  not  be  exercised  so  as  to  infringe  private 
rights  or  secure  the  offender  in  the  proceeds  of  his  wrongs 
doing. 

The  form  of  its  exercise  is  by  reprieve,  commutation  or  Form. 
pardon.  The  two  former  need  no  formality,  but  take  place  by 
communication  between  the  Secretary  of  State  and  the  officer 
responsible  for  canying  out  the  sentence.  A  pardon  was 
formerly  incomplete  unless  it  were  under  the  Great  Seal,  but 
since  1827  a  sign  manual  warrant  countersigned  by  the 
Secretary  of  State  is  enough^,  and  takes  effect  at  once  if 

^  7  &  8  Geo.  IV.  c.  a8,  8.  13. 
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it  be  a  free  pardon,  or,  if  it  be  conditional,  on  the  performance 
of  the  condition  K 

3.     TAe  internal  loell^heing  of  the  country. 
Mificella-         It  is  under  this  head  that  the  miscellaneous  character  of 
regulative  ^'^®  duties  of  the  Home  Office  is  most  apparent.     Some  of 
duties.        these  have  been  taken  away  by  the  creation  of  a  Scotch 
Secretary,  of  a  Board  of  Agriculture,  and  by  the  increased 
powers  of  the  Local  Government  Board.     But  even  thus  I 
will  not  attempt  to  do  more  than  classify  roughly  the  duties 
without  referring  to  the  network  of  Statutes  by  which  they 
Health  or   are  imposed.     Some  concern  the  general  health  of  the  com- 
^nerally,   munity,  whether  in  respect  of  studies  purporting  to  increase 
knowledge  of  the  laws  of  health,  as  in  the  Acts  regulating 
schools  of  anatomy,  or  the  Vivisection  Act ;  or  in  respect  of 
the  wholesomeness  of  land  or  buildings,  as  in  the  case  of  the 
Acts  relating  to  buiiaJs,  to  artisans'  dwellings,  to  sewers,  to 
nuisances,  or  to  open  spaces  within  the  metropolis;   or  in 
respect  of  persons  unable  to  take   care  of  themselves,  as 
lunatics,  or  habitual  drunkards, 
or  in  special      Some  concem  the  health  and  safety  of  those  engaged  in 
particular  trades,  as  in  the  case  of  the  Acts  regulating  coal 
and  metalliferous  mines,  the  explosives  Act,  thfs  factory  Acts. 
Preserva-        Some  concern  the  preservation  of  things  of  use  and  con- 
ful  things,   sumption,  as  the  Fisheries  Act,  and  the  Acts  for  the  preser- 
vation of  sea-birds  and  seals. 

The  Home  Secretary  is  concerned  with  the  Education  Acts 
in  so  far  as  they  touch  the  employment  of  children  engaged  in 
&ctories  and  mines,  with  agriculture,  with  merchant  shipping. 
He  is  an  ex  officio  member  of  those  phantom  assemblies  the 
Boards  of  Trade,  of  Local  Government,  of  Agriculture. 

Doubtless  the  tendency  of  modem  legislation  is  to  create 
special  departments  which  will  relieve  the  Home  Office  of 
some  of  its  miscellaneous  duties,  and  the  development  of 

^  A  pardon  remoyes  disqualifioationB  which  would  not  be  removed  by 
merely  serving  the  sentence ;  per  Hawkins,  J.,  Hay  v.  Juttices  of  SSiddleaeac, 
34  Q.  B.  D.  561. 
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Local  Government  will  operate  in  the  same  direction.  Bat 
if  the  whole  congeries  of  this  last  gronp  of  duties  was  removed, 
the  Home  Secretary  woald  still  remain  the  chief  organ  for 
the  expression  of  the  royal  will  in  matters  of  administration, 
the  Minister  responsible  for  the  maintenance  of  the  Qaeen's 
peace  and  for  the  exercise  of  the  prerogative  of  mercy. 

§  5.  The  Local  Government  Board. 

I  would  limit  the  treatment  of  Local  Government  so  far  as 
is  possible  to  the  relations  of  central  and  local  government  ^, 
but  we  must  consider,  first,  the  units  with  which  the  Local 
Government  Board  must  deal,  and  next  the  subjects  with  which  Diviaions 
the  Board  is  concerned  ;  and,  for  these  purposes,  the  divisions  i^ocal  Go- 
of the  country  for  secular  purposes  into  town  and  county.  vemment 

These  terms  have  so  changed  their  meaning  in  course  of 
time,  that  it  is  hard  to  bring  the  town  and  county  of  to-day 
into  connection  with  the  town  and  shire  of  Saxon  times. 

UniU  <(f  Local  Government 

(a)  TAe  Toton. 

The  township  or  tun  is  the  constitutional  unit  of  the  Saxon  The  town- 
polity.  It  was  probably,  as  we  first  meet  it,  a  development  ^^' 
of  the  mari.  But  it  had  a  complete  organisation  not  only 
for  agriculture  but  for  administration :  a  gemot  for  the  making 
of  by-laws  and  for  police  purposes  ;  and  officers,  the  reeve,  or 
(un-gerefa,  and  bedel.  But  this  township  survives,  so  far  as 
it  can  be  said  to  survive  at  all,  in  the  parish  and,  perhaps,  in 
the  manor.  For  the  parish  was  in  its  origin  conterminous 
with  the  township,  and  the  manor  may  perhaps  l>e  the  town- 
ship on  the  land  granted  to  a  feudal  magnate,  retaining  its 
old  jurisdiction,  while  admitting  in  its  courts  the  presidency 

^  For  obyiouB  reMons  of  space  and  proportion  I  have  confined  what  I  have 
to  lay  on  Local  Government  to  England.  It  may  be  enough  to  mention  that 
Scotland  has  its  Public  Health  Act,  30  &  31  Vict.  0.  loi,  and  Local  Govem- 
ment  Act,  5a  &  53  Vict,  c  50,  and  Ireland  its  Jjocal  Government  Acta, 
34  &  35  Vict  c.  109,  and  35  &  36  Vict.  0.  69.  The  working  of  these  is 
superviaed  by  the  Scotch  and  Irish  Secretaries, 


232  THE   DOMINIONS   AND   DEPENDENCIES      [Chap.  V. 

of  its  new  lord.     The  township  moot  would  thns  be  repre- 
sented by  the  vestry,  for  electing  officers  and  transacting  local 
business ;  by  the  manor  court,  in  respect  of  its  judicial  and 
police  duties  \ 
The  Sometimes  an  agglomeration  of  townships  grew  together 

into  the  burA  or  walled  town,  and  hence  came  the  chartered 
borough  of  the  Norman  kings,  which  bought  exemption  from 
the  assessment  and  jurisdiction  of  the  shire  ^.  From  the  end 
of  the  reign  of  Henry  III  charters  were  not  infrequent,  all 
pointing  to  the  same  object,  the  exclusion  of  the  sheriff,  the 
election  by  the  town  of  its  own  magistrates,  and  the  deter- 
minatioD  of  its  own  pleas  independently  of  the  county  court  ^. 
Itsmedi&e-  The  constitution  of  the  towns  varied  indefinitely,  but  from 
tati^.  *"  *^®  reign  of  Henry  VI  onwards  the  tendency  of  the  royal 
charters  was  to  diminish  the  rights  of  the  townsmen  and 
increase  the  rights  of  the  magistracy.  Where  a  borough 
possessed  or  received  by  charter  the  right  of  returning 
members  to  Parliament,  the  power  of  the  Crown  in  granting 
charters,  combined  with  the  control  of  the  Crown  over  the 
judges,  before  whom  the  validity  of  such  charters  could  be 
tested,  made  the  boroughs  before  1700  a  ready  instrument  for 
the  acquisition  of  political  power.  The  dealings  of  Charles  II 
and  James  II  with  the  borough  charters  are  significant  on 
this  point.  But  in  1700  the  Crown  lost  its  control  over  the 
judges,  and  in  1832  the  borough  representation  was  settled 
by  Statute  and  ceased  to  rest,  in  any  case,  upon  charter. 
Except  in  so  far  as  it  is  connected  with  this  form  of  royal 
prerogative,  this  part  of  borough  history  belongs  to  the  topic 
of  Parliament  *. 
TheMu-  But  the  constitution  of  the  boroughs  for  their  own  local 
Corpora-  Purposes  did  not  begin  to  acquire  uniformity  until  the 
tions  Acts.  Municipal  Corporations  Act,  1835*.  This  Act  designed  for 
corporate  boroughs  a  model  constitution,  to  which  all  existing 

^  StubbB,  Connt.  Hist.,  i.  8a-86.  *  Ibid.  i.  408-413. 

'  Ibid.  ii.  217-219.  *  Vol.  i.  Parliftment,  oh.  y.  sect.  ii.  2. 

■  5  &  6  Will.  IV.,  c.  76,  repealed  by  45  ft  46  Vict  c.  50. 
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boroughs  and  such  as  might  hereafter  be  chartered  should 
couform.  The  substance  of  this  Act  and  of  numerous 
amending  Acts  was  consolidated  in  the  Municipal  Corporations 
Act,  i»82\ 

A  town  is  now,  in  relation  to  the  executive  of  the  country, 
one  of  two  things :  it  is  a  Municipal  Corporation  under  the 
Municipal   Corporations  Act,  1882,  or  an  Urban  Sanitary  a  town  is 
Authority  under  the  Public  Health  Act,  1875. 

A  Municipal  Corporation  is  constituted  by  royal  charter,  (t)  A  Mu- 
gianted  by  the  Queen,  with  the  advice  of  the  Privy  Council,  ^raSon,*^'' 
upon  petition  of  the  inhabitant  householders  of  the  town. 

The  corporation  consists  of  the  burgesses,  that  is,  the  rate- 
payers, a  mayor,  and  aldermen.  It  acts  through  the  Council, 
consisting  of  mayor,  aldermen,  and  councillors.  The  burgesses 
elect  the  councillors,  the  councillors  elect  the  aldermen,  and 
the  entire  Council  elects  the  mayor. 

The  Council  thus  constituted  may  make  by-laws,  but  these 
must  be  sent  to  the  Home  Secretary  to  be  laid  before  the  Queen 
in  Councily  who  may  within  forty  days  disallow  them ;  it 
manages  the  corporate  property  of  the  borough,  and  may  levy 
a  rate  when  this  property  is  insufficient  to  meet  local  purposes, 
but  a  return  of  the  income  and  expenditure  of  each  year  is 
required  to  be  submitted  to  the  Local  Government  Board ;  it 
may  borrow  money  on  the  security  of  the  land  of  the  cor- 
poration or  of  the  borough  rate,  and  it  may  deal  in  other 
ways  with  the  corporate  property,  but  must  for  these  purposes 
obtain  the  approval  of  the  Treasury. 

If  a  borough  petition  the  Queen  in  Council  to  have  a 
separate  Court  of  Quarter  Sessions,  the  Queen  may  grant  the 
petition  and  appoint  a  barrister  of  five  years'  standing  to  be 
Recorder  of  the  borough.  This  she  does  on  the  advice  of  the 
Home  Secretary^  who  approves  the  salary  proposed  to  be  paid 
by  the  corporation,  and  the  scale  of  fees  to  be  taken  by  the 
Clerk  of  the  Peace. 

^  45  &  46  Vict,  c  50. 
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or  (a)  aa  The  Urban  Sanitary  Authority  is  the  creature,  not  of  the 
Sanitary  Crown  in  Council,  but  of  the  Local  Government  Board,  which 
Aaihonty.  i)]4Qgg  |t  into  existence,  defines  its  area^  controls  the  exercise 
of  its  powers,  and  may  dissolve  it.  It  is  a  corporation  and 
may  hold  property,  make  rates,  and,  with  the  assent  of  the 
Local  Government  Board,  may  borrow  money  on  the  security 
of  its  property  or  of  the  rates  which  it  is  authorised  to  levy. 
The  powers  and  duties  of  these  corporations  are  to  be  found 
in  the  Public  Health  Act,  1875  ^  and  the  Acts  which  have 
added  to  the  powers  therein  conferred. 

Apart  from  these  meanings  of  the  word  town,  it  is  a  term 
A  city.  of  very  indefinite  use  \  City  used  to  be  defined  as  a  town 
which  possessed  or  had  possessed  a  cathedral,  but  it  is  now 
merely  a  term  of  distinction  sometimes  conferred  on  great 
towns  by  letters  patent,  as  recently  upon  Birmingham  and 
Dundee  ^. 
A  borough.  BoTough  WBS  formerly  defined  as  a  town,  corporate  or  not, 
which  sent  members  to  Parliament,  but  the  term  is  now  pro- 
perly applied  to  boroughs  incorporated  under  the  Municipal 
Corporations  Acts. 

There  remain  only  to  note  the  county  cor^rate  or  county 
of  a  city  or  town,   and  the  county  borough  of  the  Local 
Government  Act. 
A  county        The  county  corporate  was  a  town  placed  by  royal  favour  in 
^  '  the  position  of  a  county,  being  exempt  from  the  jurisdiction 

of  the  shire,  possessing  a  sheriff  of  its  own,  having  a  separate 
commission  of  oyer  and  terminer  and  gaol  delivery  for  the 
trial  of  offences  committed  within  its  boundary,  and  being  for 
parliamentary  purposes  in  a  somewhat  different  position  to 

*  38  &  39  Vict  c.  55. 

'  Blackatone  says  (Comm.,  vol.  i.  p.  1 15)  that  a  town  or  township  ii  synony- 
mous with  tithing  or  vill,  and  oonsists  in  the  possession  of  '  a  church  with 
divine  service,  sacraments,  aud  burials ; '  this  he  admits  to  be  an  eoclesiatttioal 
rather  than  a  civil  distiuction,  but  he  offers  no  other.  He  negatives  the 
possession  of  a  market  as  the  differentia  of  a  town,  and  suggests  that  it  con- 
sisted in  a  tithing  or  group  of  ten  fiunilies ;  but  this  was  an  associfttion  for 
police  purposes. 

'  London  Gazette,  Jan.  18,  29,  1889. 
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other  towns.  But  legislation  as  to  municipal  powei's  and  on 
the  subject  of  the  franchise  has  reduced  the  distinction  of 
these  ancient  borough  counties  to  something  merely  nominal. 

There  remain  the  county  boroughs  of  the  Local  Govern-  A  county 
ment  Act.  These  are  boroughs  which  either  possess  a  popu- 
lation of  not  less  than  50,000,  or  having  a  large  population 
were  also  counties  corporate.  In  these  the  mayor  and  Council, 
as  constituted  by  the  Municipal  Corporations  Act,  are  in- 
vested with  such  larger  powers  as  are  conferred  on  the  Council 
of  an  administrative  county. 

{b)  The  Ckmnty. 

This  brings  us  to  the  county,  where  our  representative 
institutions  may  be  said  to  find  their  domicile  of  origin. 
The  County  Court  of  the  Saxons,  the  Normans,  and  the  Plan*  The 
tagenets  was  a  representative  aissembly  for  the  administration  county 
of  justice,  the  assessment  of  taxation,  and  the  transaction  of  ^^"^* 
the  business  of  the  shire.  The  sheriff  presided  alone  at  the 
mediaeval  County  Court,  when  the  bishop  had  been  forbidden  to 
attend  and  the  ealdorman  had  ceased  to  exist.  Thither  came 
the  great  lords  and  ecclesiastics  of  the  county,  the  knights 
and  freeholders,  from  each  hundred  twelve  lawful  men,  and 
from  each  township  four  men  and  the  reeve.  But  the  business 
of  the  court  lefb  it  by  degrees.  Its  fiinctions  as  an  assembly 
for  the  assessment  of  taxation  and  the  discussion  of  matters 
of  general  interest  ceased  when  it  sent  representatives  of 
shire  and  town  to  deal  with  these  matters  in  Parliament. 
Its  judicial  business  was  transferred  to  the  civil  and  criminal 
courts  of  the  King.  Since  the  Ballot  Act  of  1872  the  election 
of  members  to  the  House  of  Commons  no  longer  takes  place 
in  the  County  Court.  The  election  of  a  coroner  remained  to  it 
till  1888,  when  this  too  was  taken  away  and  transferred  to  the 
County  Council.  Perhaps  the  only  thing  that  could  happen 
to  a  man  in  the  ancient  County  Court  is  the  proclamation  of 
his  outlawry. 

The  geographical  divisions  of  the  county  are  followed  in  the 
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administration  of  criminal  justice.  Crimes,  unless  by  writ  of 
certiorari  they  are  brought  up  to  the  Central  Criminal  Court, 
are  tried  in  the  county  in  which  they  are  committed. 

Sut  the  actual  business  of  the  county  is  what  concerns  us, 
and  here  we  must  distinguish  the  ancient  county  and  its 
organisation  from  the  administrative  county  of  the  Local 
Government  Act  of  1888. 

The  counties  of  England  are  forty  in  number,  and  of 
Wales  twelve.  The  officers  of  the  county  are  the  Sheriff 
the  Lord  Lieutenant,  the  Coroner,  and  the  Justices  of  the 
Peace. 

The  Sheriff,  who  once  presided  at  the  County  Court,  takes 
precedence,  as  the  oldest  representative  of  the  Crown,  of  every 
other  person  within  the  county.  But  his  duties  are  no  longer 
connected  with  county  administration.  They  consist  in  the 
enforcement  of  judgments  of  the  High  Court  affecting 
persons  or  property  within  the  cotmty;  in  carrying  into 
effect^  as  returning  officer,  writs  for  the  return  of  members 
for  parliamentary  divisions  of  the  county ;  in  providing  for 
the  proper  reception  of  the  judges  on  circuit,  for  the  summons 
of  juries^  and  for  the  conduct  of  assizes. 

The  Lord  Lieutenant,  an  officer  who  came  into  existence 
in  the  course  of  the  reign  of  Henry  VIII,  took  from  the 
Sheriff  in  the  following  reign  the  control  which  the  latter  had 
exercised  over  the  military  forces  of  the  county.  Of  this  he 
has  been  deprived  by  the  army  reforms  of  187 1,  but  he  still 
occupies  an  important  place  in  the  county.  He  is  the 
principal  Justice  of  the  Peace,  he  appoints  the  Clerk  of  the 
Peace,  and  it  is  upon  his  recommendation  that  persons  are 
placed  in  the  Commission  of  the  Peace  for  the  county. 

The  duties  of  Coroner  are  outside  the  scope  of  the  present 
chapter.  The  election  of  a  Coroner,  which,  subject  to  certain 
exceptions,  was  vested  in  the  freeholders  of  the  county  or 
division  of  the  county  for  which  the  Coroner  was  to  act,  is 
now  vested  in  the  newly-created  County  Council  \ 

*  51  &  52  Vict  c  41,  8.  5. 
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The  Justice  of  the  Peace  is  in  the  Commission  of  the  The  Justice 
Peace  for  the  entire  county.  He  acts  both  in  a  judicial  and  peaoe. 
administrative  capacity  for  the  entire  county  at  Quarter 
Sessions ;  on  other  occasions  his  sphere  of  action  is  limited 
to  the  Petty  Sessional  Division  in  which  he  resides.  His 
judicial  duties  rest  partly  on  the  teims  of  his  commission^ 
partly  on  Statute :  we  are  not  concerned  with  them  here. 

His  administrative  duties  are  entirely  statutory ;  they  are 
exercised  at  Qaarter  Sessions,  or  in  the  grant  of  licences  at 
Petty  Sessions;  or  in  committees  to  which  the  Justices 
assembled  in  Quarter  Sessions  have  entrusted  departments 
of  county  business.  Dr.  Blackstone  considered  that  the 
number  and  variety  of  the  duties  thus  committed  to  magis- 
trates in  his  time  made  it  hopeless  to  give  a  detailed  account 
of  them,  and  the  accumulation  has  increased.  Justices  in 
Quarter  Sessions  exercised  until  1888  an  administrative 
control  over  county  business  analogous  to  that  which  was 
once  exercised  by  the  mediaeval  County  Court.  They  were 
entrusted  with  the  maintenance  of  police,  settling,  subject 
to  the  Home  Secretary,  the  numbers  of  men  and  officers, 
appointing  the  chief  constable,  and  levying  a  rate  to  defray 
the  half  cost  which  is  not  met  by  the  Treasury.  They  made 
highway  districts,  and  could  put  constraint  on  highway 
boards  who  failed  in  their  duty.  They  maintained  bridges 
and  shire  halls;  maintained  and  managed  pauper  lunatic 
asylums;  inspected  prisons;  granted  licences  for  the  sale  of 
intoxicating  liquors,  and  for  opening  theatres  and  places  for 
music  and  dancing. 

These  were  the  chief  duties  of  the  county  magistrates 
until  the  Local  Government  Act  of  1888,  51  &  52  Vict.  c.  41, 
created  the  administrative  county. 

Every  county  in  England  now  possesses  one  Council  orTheConnty 
more,  according  as  it  may  constitute  a  single  administrative    ^^^^ ' 
county  or  be  divided  for  purposes  of  administration.     Many 
large  towns  possess  a  similar  constitution,  and  are  adminis- 
trative counties  for  the  purposes  of  the  Act. 
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The  namber  of  coancillors  and  the  boundaries  of  electoral 
divisions  are  settled  by  the  Local  Government  Board.  The 
qoaliiicatioa  of  electors  is,  throughout,  the  resident  rate-> 
paying  qualification  of  the  Municipal  Corporations  Act,  and 
the  constitution  of  the  Councils  is  that  of  the  Municipal 
Corporation. 

They  are  incorporated  ;  they  may  make  by-laws  subject  to 
disallowance  by  the  Queen  in  Council ;  they  may  make  and 
levy  all  rates  for  county  purposes,  and  may  borrow  on  the 
security  of  their  rates  or  other  revenues  with  the  consent 
of  the  Local  Grovemment  Board.  They  carry  out  the  pur- 
poses of  various  Statutes  subject  to  the  control  of  one  or  other 
of  the  central  departments. 

To  these  bodies  have  been  transferred  all  the  administrative 
functions  of  the  Justices  of  the  Peace,  with  two  exceptions. 
The  Justices  retain  the  right  of  administering  the  laws 
which  relate  to  the  licensing  of  places  for  the  sale  of  in- 
toxicating liquors ;  and  jointly  with  the  County  Council  they 
fix  the  numbers  and  rate  of  pay  of  the  county  police,  and 
appoint  the  chief  constable. 

Thus  the  administrative  county  is  taxed  and  governed  for 
most  local  purposes  by  a  representative  body  whose  action  is 
checked  by  various  departments  of  the  central  executive,  and 
especially  by  the  Local  Government  Board,  a  branch  of  the 
executive  which  seems  likely  to  increase  in  importance  with 
the  increase  in  the  powers  of  the  County  Council. 

And  the  Act  of  1888  seems  to  contemplate  the  transfer  to 
the  County  Councils  by  the  Local  Government  Board  of 
statutory  powers,  duties  and  liabilities,  at  present  apper- 
taining to  the  Privy  Council,  the  Home  Secretary,  the  Board 
of  Trade,  the  Local  Government  Board,  or  the  Education 
Department,  where  those  powers  are  of  a  local  or  adminis- 
trative character.  It  is  in  fact  an  outline  of  a  scheme  of 
decentralization  which  may  be  filled  in  as  the  County  Councils 
increase  in  experience.  It  renders  possible  the  assignment  to 
local  bodies,  subject  to  supervision  from  a  central  department, 
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of  mnch  business  which  is  at  present  dispersed  among  various 
branches  of  the  Executive. 

The  Local  Government  Board  and  its  duties. 
The  Local  Government  Board  means  the  President  and  Jb®  I-<x»l 

Govern- 

Secretary  of  the  Local  Government  Board,  with  a  permanent  ment 
staff  working  under  them.     The  Board,  like  the  Boards  of 
Trade   and   Agriculture,  is  a  fiction,  though    the  eminent 
officers  of  state  who  compose  it  make  the  fiction  imposing. 

This  department,  which  seems  likely  to  increase  in  im- 
portance, came  into  existence  in  1871  ^.  The  entire  duties  of 
the  Poor  Law  Board,  and  the  duties  of  the  Home  Secretary 
in  respect  of  Local  Government,  of  the  Privy  Council  in 
respect  of  Public  Health,  were  then  assigned  to  it. 

[a)  The  Poor  Law, 

The  history  of  these  demands  a  brief  notice.     The  adminis-  The  Poor 
tration  of  the  Poor  Law  Amendment  Act  of  1834  was  vested  Board, 
in  Commissioners  appointed  for  a  term  of  five  years.     This 
commission  was  renewed  annually  from   1839  to  1842,  and 
was  then  re-appointed  for  five  years.     Its  existence  with- 
out a  parliamentary  chief  was  not  altogether  happy  ^  and  in  Its  history. 
1847  a  Poor  Law  Board  was  constituted,  consisting,  like  the 
phantom  Boards  which  I  have  mentioned,  of  various  great 
Officers  of  State,  who  with  others  nominated  by  the  Crown 
were  made,  by  Letters  Patent,  Commissioners  ^for  adminis- 
tering the  relief  of  the  poor  in  England.'     One  of  these 
Commissioners  was  to  be  styled  the  President;  the  Com- 
missioners were  to  appoint  two  Secretaries,  and  the  office  of 
President  and  of  one  of  the  Secretaries  was  made  compatible 
with  a  seat  in  the  House  of  Commons. 

The  President  of  the  Poor  Law  Board  with  the  Parlia-  Its  end  in 

18*^1. 
mentary   Secretary  was   responsible  to  Parliament  for  the     ' 

administration  of  the  Poor  Law  from  1847  to  1871,  and  the 

*  34  &  35  "^ict-  c-  70. 

'  Bagehot,  English  Constitution,  189. 
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oiBce  of  President  was  held  from  time  to  time  by  a  Minister 
34^35  of  Cabinet  rank.  In  1871  the  Poor  Law  Board  ceased  to 
s,  2.        '  exist,  and  its  powers  and  duties  were  vested  in  the  Local 

Government  Board. 

(b)  Public  Health. 

From  another  quarter  the  Local  Government  Board  has  ac- 
quired administrative  duties  in  relation  to  the  Public  Health, 
and  these  have  a  short  history  which  may  be  shortly  dealt  with. 
Com-  Until  the  year  1847  there  was  no  general  legislation  on 

mentof      sanitary  matters.      The   Municipal    Corporations  Act    gave 
k^hJtion.  P<>wer  to  the   towns,   which   were   or   might   hereafter   be 
included  in  it,  to  make  by-laws  on  various  local  matters, 
including  the  prevention   of  nuisances,  and  certain  towns 
obtained  special  Acts  of  Parliament  to  enable  them  to  carry 
Improve-    out  improvements.     These  Acts  specified  the  improvements 

ment  Acts.  ,     .  , 

and  the  local  Commissioners  by  whom  the  improvements  were 
to  be  effected  and  maintained.  In  1847  were  passed  the 
Improvement  Clauses  Act  and  the  Commissioners  Clauses 
Act^.  These  Acts  supplied  common  forms,  the  one  for  the 
election,  meeting,  powers  and  duties  of  the  local  improve- 
ment Commissioners,  the  other  for  the  nature,  mode  of 
execution,  and  machinery  for  payment  in  respect  of  the  im- 
provements contemplated.  Thus  it  was  possible  to  make  the 
local  improvement  Acts  uniform  and  eiRcient. 
Public  In  1 848  was  passed  the  first  Public  Health  Act  \    This  Act 

Act.  empowered  local  authorities  to  deal  with  many  matters  re- 

lating to  health,  drainage,  water  supply,  removal  or  prevention 
of  nuisances,  offensive  trades,  street  paving,  common  lodgings, 
burial-grounds. 

The  powers  so  created  might  be  exercised  by  three  different 
bodie&  The  Town  Council,  where  the  town  was  incorporated 
under  the  Municipal  Corporations  Act;  the  Improvement 
Commissioners,  where  these  existed  apart  from  a  municipal 
corporation  ;  the  Local  Board,  a  new  institution,  which  might 

*  10  &  II  Vict. CO.  16,  34.  '  II  ft  la  Vict  c.  63. 
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be  broaght  into  existence  by  petition  of  the  ratepayers,  ad-  The 
dressed  to  a  newly  constituted  JBoard  of  Health,     This  was  a  Health^ 
central  authority  created  for  five  years,  and  consisting  of  the 
First  Commissioner  of  Works,  who  was  its  President,  and  two 
other  persons  appointed  by  warrant  under  the  sign  manual. 
It  was  enabled  to  bring  into  existence  a  Local  Board  by  Powonand 
means  of  an  Order  in  Council^  either  on  petition  of  the  th<J*B<»rd 
ratepayers,  or  on  its  own  initiative  where  the  sanitary  ar- 
rangements of  a  district  w^tq  exceptionally  bad.     For  certain 
purposes  it  possessed  compulsory  powers,  and  it  exercised  a 
useful  Ainction  in  the  collection  of  statistics  and  in  obtaining 
the  expression  of  skilled  opinion  in  matters  affecting  public 
health.     After  1854  the  Board  consisted  of  a  President,  the 
Secretaries  of  State,  and  the  President  and  Vice-President  of 
the  Board  of  Trade.     It  was  constituted  for  a  year.     For 
three  years  it  was  annually  appointed,  and  then  was  allowed 
to  expire.     Its  functions  as  regarded  the  prevention  of  diseases  tnns- 
were  assigned  to  the  Privy  Council,  while  those  which  related 
to  the  constitution  of  Local  Boards  fell  to  the  Home  Office, 
under  the  provisions  of  the  Local  Government  Act  of  1858. 

This  Act  amended  the  provisions  of  the  Public  Health  Act, 
1848,  mainly  as  to  the  constitution  and  powers  of  the  local 
authorities.  The  intervention  of  the  Privy  Council  was  no 
longer  needed  for  their  creation.  A  resolution  of  the  Town 
Council  in  case  of  a  municipal  corporation — a  resolution  of  the 
improvement  Commissioners  in  a  town  which  was  under  a 
local  improvement  Act^  a  resolution  of  the  ratepayers  in 
places  which  had  neither  a  Town  Council  nor  an  improvement 
Act,  but  did  possess  a  defined  boundary^ — might  be  laid 
before  one  of  Her  Majesty's  Principal  Secretaries  of  State,  in 
practice  the  Home  Secretary.  A  vote  of  the  ratepayers  so 
signified  to  the  Home  Secretary,  and  published  by  him  in  the  to  the 
London  Gazette,  was  enough  to  constitute  the  Local  Board,  office 

^  A  place  which  did  not  poeseas  a  known  boundary  had  to  petition  the 
Home  Secretary  to  settle  its  boundaries  before  it  could  proceed  to  the  con- 
stitution of  a  local  authority. 

VOL,  II.  R 
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The  exercise  of  their  powers  by  these  Boards  was  controlled 
by  a  snb-department  of  the  Home  Office,  called  the  Local 
Govemment  Act  Office. 

Local  self-government  owes  its  connection  with  the  Execn- 
tive  mainly  to  the  difficulty  of  enforcing  sanitary  regalations, 
except  by  some  central  authority,  standing  apart  from  local 
prejudices,  and  able  to  obtain  the  results  of  the  best  exist- 
ing scientific  knowledge  on  the  subject  of  the  prevention  of 
disease. 

and  Privy  From  1 858  to  1871  the  Home  Office  created  and  controlled 
local  sanitary  authorities,  and  the  Privy  Council  enforced 
sanitary  rules.  This  arrangement  proved  cumbrous  in  working. 
The  functions  of  Govemment  connected  '  with  the  supply  of 
requisites  for  public  health  as  at  present  regulated,  after 
wandering  through  a  labyrinth  of  local  authorities,  may  be 
traced  up  to  no  fewer  than  three  chief  offices,  the  Privy 
Council,  the  Home  Office,  and  the  Poor  Law  Board;  whilst 
certain  collateral  matters  find  their  way  to  the  Board  of 
Trade.'  So  ran  the  report  of  the  Sanitary  Commission  of 
1869. 

and  1111871      In  1871  the  duties  of  Home  Office  and  Privy  Council  alike 

to  Ijocal 

Govern-      were  assigned  to  the  newly-constituted  Local  Govemment  Board. 

BojuMi  ^^  ^^7^  *^®  whole  of  England  and  Wales  was  divided  into 
rural  and  urban  sanitary  districts.  In  the  former  the  Board 
of  Guardians  constituted  the  local  sanitary  authority,  in  the 
latter  the  Local  Board  above  described. 

In  1875  the  Public  Health  Act^  consolidated  the  law  upon 
the  subject,  and  gave  increased  powers  to  the  Local  Govem- 
ment Board  for  creating  and  dissolving  local  sanitary  authorities, 
for  defining  or  changing  their  boundaries,  and  merging  one 
district  with  another  or  turning  that  which  was  rural  into 
urban,  for  instituting  inquiries  and  compelling  de&ulting 
authorities  to  do  their  duty,  either  on  its  own  initiative  or  at 
the  instance  of  persons  aggrieved  ^. 

'  38  *  39  Vict  c  55. 

*  The  history  of  sanitary  legislation,  from  the  point  of  view  of  the  expert  in 
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e,   Public  convenience. 

Powers  of  a  different  character  have  been  vested  in  the  Miscel- 
Board  by  the  Local  Government  Act,  1888.    This  Act  assigns  duties  of 
to  the  newly-constituted  County  Councils  most  of  the  ad-  };f*^ 
ministrative  functions  of  the  Justices  of  the  Peace,  while  at  ment 
the  same  time  it  brings  the   County  Councils  themselves 
under  the  central  control  of  the  Local  Government  Board. 
Generally,  one  may  say  that  the  tendency  of  legislation  is 
first  to  assign  to  local  and  representative  bodies  the  duty  of 
securing  in  their  respective  districts  that  proper  provision  is 
made  for  public  convenience  in  locomotion  and  otherwise,  for 
security  of  health  and  for  the  relief  of  the  poor ;  and  then  to 
bring  them  under  the  general  supervision  of  a  central  body 
which  sets  them  in  motion,  defines  the  area  of  their  operation, 
and  controls  their  action. 


Section  II. 
The  adjacent  Islands. 

§  1.    The  hie  of  Man, 

The  Isle  of  Man  has  been  in  allegiance  to  the  English  History. 
Crown  since  the  reign  of  Henry  IV,  but  subject  to  its  own 
laws  and  the  jurisdiction  of  its  own  courts.  From  the  reign 
of  Henry  IV  to  1735,  with  an  interval  in  the  reign  of 
Elizabeth,  it  was  held  of  the  Crown  in  fee  by  the  House  of 
Stanley.  The  tenure  was  on  the  terms  of  doing  homage,  and 
rendering  two  &lcons  to  the  King  or  Queen  at  the  coronation. 
It  then  passed  by  inheritance  to  the  Dukes  of  Athole,  by 
whom  the  feudal  rights  were  sold  to  the  Crown  in  1765^. 
Cei'tain  manorial  rights  were  reserved,  and  the  ecclesiastical 
patronage.     These  were  bought  by  the  Crown  in  1829^. 

Banitary  matten,  is  fully  set  forth  in  Sngluh  Sanitary  Ingtitutitms,  by  Sir 
John  Simon. 

'  5  Geo.  IIT.  c.  26,  called  the  Act  of  Revestment. 

*  The  puTchaee  was  authorised  by  6  Geo.  IV.  c.  34. 
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Legiala^ 
tare. 


Council. 


The  Crown  is  represented  in  the  government  of  the  Island 
by  a  Lieutenant-Governor,  who  is  appointed  by  warrant 
Eiecative.  under  the  sign  manual.  His  executive  powers  consist 
mainly  in  the  control  of  prisons  and  police ;  he  has  the 
appointment  to  office  in  these  departments  and  also  in  the 
militia,  a  local  defensive  force  of  parish  and  town  companies. 
These  powers  are  exercised  in  subordination  to  the  Home 
Secretary,  without  whose  permission  the  Governor  cannot 
leave  the  Island. 

The  legislature  of  the  Island  consists  of  two  Houses,  the 
Governor  in  Council  and  the  House  of  Keys,  the  two  sitting 
in  session  making  up  the  Court  of  Tynwald.  The  Acts  of 
this  body  require  for  their  validity  the  assent  of  the  Crown 
in  Council 

The  Council  of  the  Island  consists  of  the  Governor,  Bishop, 
Archdeacon,  Vicar-General,  Attorney-General,  Clerk  of  the 
Rolls,  Water-bailiff^,  two  Deemsters ^  and  the  Receiver- 
General  ;  all  these  officers  are  appointed  by  the  Crown, 
except  the  Vicar- General,  who  is  appointed  by  the  Bishop. 
The  members  of  the  House  of  Keys  are  twenty-four  in 
number.  Until  1866  they  held  seats  for  life,  but  could 
resign  with  the  consent  of  the  Goveruor.  Vacancies  were 
supplied  by  the  selection  of  one  from  two  names  submitted 
to  the  Governor  by  the  House. 

The  House  of  Keys  Election  Act  of  1866  made  the 
members  representative.  Six  sheading^^  corresponding  to 
counties,  return  three  members  each,  the  town  of  Douglas 
returns  three,  and  three  other  towns  each  return  one  \  The 
duration  of  the  House  is  seven  years,  unless  dissolved  earlier 
by  the  Governor. 

The  Island  is  subject  to  the  legislative  power  of  Parliament, 
but  is  not  bound  by  its  Acts  unless  specially  named.     The 

^  The  water  bailiff  is  judge  in  matten  of  clinpute  arising  oat  of  t)ie  fisheries. 

*  The  two  Deemsters  are  the  jadges  of  the  island,  holding  weekly  oourts ; 
they  have  a  criminal  jurisdiction  up  to  two  years'  imprisonment. 

'  The  franchise  is,  in  sheadings,  an  £8  ownership  and  £1 2  occupation  quali* 
lication ;  in  towns,  an  tmiform  ffi  qualification. 


House  of 
Keys. 
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writ  of  Habeas  Corpus  runs  in  the  Island,  and  an  appeal  lies 
from  its  courts  to  the  Crown  in  Council. 

§  2.    TAe  Channel  Islands. 

The  Channel  Islands  are  a  remnant  of  the  Norman  pos-  Their 
sessions  of  the  Crown,  and  the  islanders  have  in  consequence  Grown 
at  times  maintained  that  they  belong  to  the  King  of  Eng- 
land not  as  King  of  England,  but  as  Duke  of  Normandy, 
and  that  Parliament  has  no  more  right  to  legislate  for  them  and  Parlia- 
than  it  had  to  legislate  for  Hanover  in  the  reigns  of  the 
Georges.  But  Parliament  has  never  in  practice  admitted  this 
claim.  Statutes  in  which  the  Islands  are  specially  named 
bind  them.  The  islanders  claim  that  they  are  not  bound  by 
such  Acts  until  registered  by  the  Royal  Court,  and  as  these 
Acts  necessarily  receive  the  royal  assent  before  they  become 
law  at  all,  and  are  transmitted  for  registration  by  the  Crown 
in  Council^  the  islanders  contend  that  it  is  through  the 
Crown,  and  not  through  Parliament,  that  they  acquire  their 
binding  force  ^.  The  question  is  merely  of  historical  and 
speculative  interest. 

There   are  two   Governments  in  the   Channel   Islands —  The  Lieu- 
Jersey,  and  Guernsey  with  its  dependencies.   The  Lieutenant-  Governor. 
Governor  in  each  Island  is  appointed  by  the  Crown  on  the 
recommendation  of  the  War  Office,  after  consultation  with 
the  Home  Office,  and  he  combines  the  civil  and  militaiy 
duties  of  the  Executive. 

But  the  Islands  possess  a  legislature,  and  executive  and 
judicial  institutions  of  their  own :  the  powers  and  duties  of 
the  Lieutenant-Governors  are  by  no  means  so  extensive  as  is 
the  case  in  the  Isle  of  Man. 

Jersey. 

In  Jersey  the  legislative  body  has  consisted,  since  I77if  of  Legisla. 
the  States.     Previous  to  that  date  there  appears  to  have  been  °'^' 
no  distinction  between  the  legislative  and  judicial  body,  the 

'  Berry,  History  of  Guernsey,  ch.  xt.  p.  224. 
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The  Royal  Royal  Court  acted  in  both  capacities.  The  Royal  Coart 
consists  of  the  Bailiff,  appointed  by  the  Crown,  and  twelve 
jurats,  elected  for  life  by  the  whole  of  the  ratepayers  of  the 
Island. 

The  States.  The  States  consist  of  members  of  the  Royal  Court,  and  in 
addition  the  rectors  of  each  of  the  twelve  parishes,  and  the 
twelve  constables  of  the  same  elected  by  the  principaux  ^  of 
their  respective  parishes^.  The  Bailiff  presides  over  the 
States  as  over  the  Royal  Court.  Acts  of  the  Imperial  Parlia- 
ment, as  I  have  said,  bind  the  Channel  Islands  if  named,  and 
registration  by  the  Royal  Court  is  only  needed  for  publicity. 

Modes  of  But  the  Crown  can  by  Order  in  Council  extend  to  the 
Islands  the  operation  of  Statutes  in  which  the  Islands  are  not 
named,  or  may  legislate  independently  of  Statute,  by  Order 
in  CouDcil.  In  such  cases  the  Order  must  be  registered  by 
the  Royal  Court,  and  it  is  accepted  custom  that  the  Order  to 
register  should  be  addressed  to  the  States,  that  they  may  have 
an  opportunity  of  addressing  the  Crown  on  the  subject  of  the 
proposed  legislation. 

The  States  may  also  legislate  subject  to  the  approval  of 
the  Crown  in  Council,  or  may  without  such  approval  pass 
temporary  Statutes  which  remain  in  force  for  not  more  than 
three  years,  unless  expressly  disallowed  by  the  Crown  \ 

TheExecu-  The  Executive  representing  the  Crown  is  the  Lieutenant- 
Governor  acting  through  the  Bailiff.  The  Home  Office  is  the 
usual  channel  of  communication  between  the  central  govern- 
ment and  Jersey,  as  well  as  the  other  Islands.  The  War 
Office  is  concerned  with  the  militia  and  military  defences. 

The  Courts.  The  judicature  consists  of  the  Royal  Court,  acting  in  four 
different  branches,  in  all  of  which  the  Bailiff  presides.  The 
constitution  of  this  Court  is  not  calculated  to  further  the 

^  The  principaux  are  parishioners  possessing  property  of  the  annual  value 
of  from  £i6o  to  £400. 

'  For  the  constitution  of  the  States  and  of  the  parochial  sjHtem,  see  First 
Keport  on  the  State  of  the  Criminal  Law  in  the  Channel  Islands,  1847,  pp.  iz,  x. 

'  Report  of  Commissioners  appointed  to  inquire  into  the  Civil,  Municipal, 
and  Ecclesiastical  Laws  of  the  Island  of  Jersey,  i860,  pp.  iv-vii. 
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ends  of  justice.  The  jurats  who  act  as  judges  are  elected  for 
legislative  as  well  as  judicial  purposes.  They  are  not  paid, 
and  no  security  is  taken  that  they  should  possess  any  legal 
training.  The  Bailiff,  who  is  appointed  by  the  Crown,  who 
is  always  a  qualified  lawyer,  and  whose  income  from  direct 
payment  and  fees  amounts  to  about  J^75o,  is  not  allowed  to 
express  an  opinion  unless  the  jurats  are  equally  divided. 
Change  has  constantly  been  desired  and  expected  in  the  con- 
stitution of  these  Courts,  but  no  change  would  seem  to  have 
been  effected  \ 

Guermey. 

The  constitution  of  Guernsey  and  the  adjacent  Islands  Guernsey. 
differs  only  in  details  from  that  of  Jersey.  A  Ideutenant- 
Govemor  represents  the  Crown  here  as  in  Jersey.  The  Royal  The  Royal 
Court,  or  CAefs  Plaids,  consisting  of  the  Bailiff  and  twelve 
jurats,  exercises  legislative  and  judicial  functions.  It  claims  in 
its  legislative  capacity  at  certain  sessions  to  make  regulations 
called  Ordonnances,  which  are  of  force  in  so  far  as  they  do 
not  conflict  with  an  Order  in  Council,  or  law  emanating  from 
a  higher  authority.  These  Ordonnances  are  in  theory  limited 
to  regulations  for  the  better  enforcement  of  existing  law. 
If  they  go  further  they  need  the  assent  of  the  Crown  in 
Council.  The  Royal  Court  also  formulates  legislation  which 
is  submitted  to  the  States :  if  approved  by  the  States  the 
proposed  enactment  is  submitted  to  the  Crown  in  Council, 
and  if  there  confirmed  becomes  law  ^. 

The  States  are  representative  of  the  entire  community :  they 
consist  of  two  bodies :  the  larger,  for  the  purpose  of  electing 
the  jurats,  a  smaller  one  for  purposes  of  legislation. 

The  larger  body,  the  fitats  d'election,  consists  of  the  Bailiff  The  Aats 
and  jurats,   the  rectors  of  eight   parishes,   the  douzeniers^y  j 


^  Report  of  Commissioners  appointed  to  inquire  into  the  Laws  of  the  Island  \ 

of  Jersey,  1861,  p.  zzxiii;  and  see  In  the  matter  of  the  Jersey  jurats,  L.  R. 
I  P.  C.  94.  ' 

'  Second  Report  on  the  State  of  the  Criminal  Law  in  the  Channel  Islands, 
Guernsey,  1847-8,  pp.  xi-xv.  i 

'  The  douzaine  is  the  parish  council  which  provides  for  the  relief  of  the 
poor,  and  the  repair  of  roads,  and  makes  the  parochial  rates. 
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elected  for  life  by  the  ratepayers  of  the  eight  jmrisdes  from 
among  those  who  have  served  the  office  of  constable.  The 
number  of  douzeniers  sent  by  each  parish  varies,  but  the  total 
number  is  180.  These,  with  twenty  constables  elected  by  the 
ratepayers  for  three  years,  make  up  the  £tats  d'flection. 

The  jttats       The  £tats  de  deliberation  is  a  smaller  body.    The  douzeniers 

Hon.  of  each  parish  with  the  constable  form  a  parish  council,  and 

these  attend  personally  at  the  £tats  d'election,  but  by  deputies 
at  the  £tats  de  deliberation ;  the  number  of  deputies  is  thus 
reduced  to  six  from  the  town  parish  and  its  adjoining  cantons, 
and  nine  from  the  county  parishes. 

The  £tat8  de  deliberation  may  tax  within  limits,  and 
approve  or  reject  legislation  submitted  to  them  from  the 
CAeff  Plaids.  Their  taxation,  if  it  exceed  certain  limits,  and 
their  legislation  in  any  event,  needs  the  approval  of  the 
Crown  in  Council. 

Judica-  The  judicature  of  Guernsey,  like  that  of  Jersey,  consists  of 

an  unskilled  and  unpaid  body  of  men,  the  jurats,  appointed 
by  popular  election,  for  legislative  rather  than  for  judicial 
purposes. 

Law  offi-  The  Crown  has  in  Jersey,  Guernsey  and  Aldemey  officers, 
corresponding  to  the  Law  Officers  of  the  Crown  in  England^ 
whose  business  it  is  to  set  in  motion  the  criminal  law,  and 
advise  the  Court.  It  has  also  officers  to  carry  into  effect  the 
decisions  or  sentences  of  the  Courts.  But  the  members 
composing  these  Courts,  as  we  have  seen,  exercise  a  legislative 
power  which  in  Guernsey  at  any  rate  is  ill-defined,  and  a 
judicial  power  for  the  exercise  of  which  the  circumstances  of 
their  appointment  and  tenure  make  them  for  the  most  part 
unfit. 


eers. 
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Section  III. 

Tub  Colonies. 

§  1.   The  Colonial  Office. 

The  earliest  colonies  were  acquired  by  conquest  or  discovery, 
and  in  the  latter  case  were  often  regulated  by  a  charter  granted 
to  a  company  or  an  individual.  Their  connection  with  the 
central  government  was  through  the  King  in  Council. 

At  the  Restoration  the  affairs  of  the  colonies  were  entrusted  The  Board 

of  Trade 

to  a  committee  of  the  Privy  Council,  and  very  shortly  after  and  Plan- 
to  a  Commission  created  by  letters  patent.  This  body  was  in  ^^^^' 
167a  combined  with  the  Council  for  Trade,  but  in  1675  the 
commission  was  revoked,  and  the  Privy  Council  resumed  the 
management  of  colonial  business.  In  1695  the  Commission 
of  167a  was  revived  as  the  Board  of  Trade  and  Plantations, 
but  its  powers  were  limited :  its  duty  was  to  collect  informa- 
tion, to  report  to  the  King  in  Council,  and  to  give  advice 
when  required.  The  executive  work  was  done  by  the  Secre- 
tary of  State  for  the  Southern  Department.  The  Board 
coexisted  from  1768  to  1782  with  a  third  Secretary  of  State 
for  the  Colonies.  In  1 782  the  Board  and  the  third  Secretary- 
ship were  abolished  by  22  Geo.  III.  c.  82.  Communications 
from  the  colonies  were  to  be  addressed  to  the  Privy  Council, 
and  the  executive  business  was  transacted  through  the  Home 
OflBce,  while  in  1784  a  Committee  of  the  Privy  Council  was 
constituted  for  Trade  and  Foreign  Plantations.  This  Com- 
mittee discharged  the  consultative  duties  of  the  old  Board  of 
Trade,  and  in  1794  a  third  Secretary  of  State  was  appointed,  The 
who  in  1 80 1  was  definitely  described  as  Secretary  of  State  Secretary, 
for  War  and  the  Colonies.  Through  him  was  exercised  the 
royal  prerogative  in  respect  of  the  colonies  ;  and  in  1854  he 
was  relieved  of  his  duties  in  the  department  of  war.  The 
Committee  of  Trade  and  Foreign  Plantations  still  exists  con- 
cealed behind  the  President  of  the  Board  of  Trade  ^.     But  the 

'  The  Committee  of  Council  which  before  the  couBtitution  of  the  jadicial 
Committee  in  1833  heard  appeals  from  the  Colonies,  as  well  as  from  India  and 
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A  colony 
defined. 


Secretary  of  State  with  a  parliamentary  and  a  permanent 
under-secretary  and  a  large  clerical  staff  constitutes  the  Co- 
lonial Office. 

We  have  now  an  authoritative  definition  of  a  colony. 

'Any  part  of  her  Majesty's  dominions,  exclusive  of  the  British 
Islands  and  of  British  India;  and  where  parts  of  such  dominions 
are  under  hoth  a  central  and  a  local  legislature,  ail  parts  under 
the  central  legislature  shall,  for  the  purposes  of  this  definition, 
be  deemed  to  be  one  colony  ^' 

Colony^  then,  means  any  part  of  the  Queen  s  dominions 
except  the  United  Kingdom,  the  Channel  Islands,  the  Isle  of 
Man,  and  British  India.  It  is  a  geographical  and  not  a 
political  term,  and  does  not  imply  any  form,  still  less  any 
special  form,  of  government,  nor  is  it  precisely  coextensive 
with  the  functions  of  the  Colonial  Secretary.  Cyprus  is  not 
a  British  possession,  but  is  administered  through  the  Colonial 
Office.  Ascension  falls  imder  the  definition  of  a  colony,  but  is 
governed  by  the  Admiralty. 


FoniiB  of 
colonial 
govern- 
ment. 


are  four. 


§  2.  Forms  of  colonial  government. 

The  forms  of  government  prevailing  in  our  various  colonies 
must  here  be  treated  almost  entirely  in  their  relations  to  the 
central  executive.  It  would  be  impossible  to  deal  in  short 
compass  with  their  history  and  general  character  ^. 

The  forms  of  colonial  government  &11  into  four  fairly 
distinct  groups.  When  these  are  briefly  described  I  can  state 
some  rules  of  general  application  to  the  relations  of  the  colonies 
with  Parliament  and  the  Crown. 

From  the  outset,  however,  these  general  principles  must  be 
borne  in  mind — that  the  Crown  in  Parliament  can,  at  its 

the  Channel  lalaads,  was  a  different  bodj,  apparently,  from  the  Committee  on 
Trade  and  Foreign  Plantations.  See  Lord  Selbome,  Judicial  Procedure  in 
Privy  Council,  23. 

*  5«  &  53  Vict,  a  63,  5,  §  18,  sub-  s.  3. 

'  For  a  fuller  account  of  the  constitution  of  the  various  colonies  I  must  refer 
the  reader  to  the  Colonial  Office  List  for  1891,  and  to  Home  of  Commons 
Beturtu,  No.  70  of  1889,  No.  194  of  1890  as  to  'Colonial  Executives,  Repre- 
sentative Assemblies,  and  Electorates.* 
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pleasure,  legislate  for  the  colonies, — that  the  Crown  has  a 
veto  on  all  colonial  l^^ation, — that  the  Crown  is  repre- 
sented in  eveiy  colony  by  an  officer  at  the  head  of  its  executive 
government,  usually  called  the  Governor^ — and  that  the  Crown 
has  a  control  varying  in  extent  and  character  over  the  com- 
position of  the  executive  in  each  colony. 

A.  In  the  first  group  must  be  placed  those  colonies  wherein  Oolonies 
legislative  as  well  as   executive  powers  are  vested  in  the  legiiUture. 
Governor  alone.     Such  are  Gibraltar,  Labuan,  and  St.  Helena^ 

w^ere  power  is  also  reserved  to  the  Crown  to  legislate  by 
Order  in  Council. 

Three  South  African  colonies  are  in  a  position  substantially 
similar — Bechuanaland,  Basutoland,  and  Zululand.  In  1878 
the  Queen  created  the  office  of  High  Commissioner  for  South 
Afiican  affidrs,  and  the  Governor  of  Cape  Colony  is  appointed 
by  A  general  commission  to  this  post.  To  this  officer  has 
been  assigned  ^  further  the  government  of  the  territories  of 
Bechuanaland  and  Basutoland  (the  former  annexed  in  1885, 
the  latter  in  T884),  with  power  to  make  laws  by  proclamation 
and  to  appoint  the  necessary  officers  for  the  peace  and  good 
government  of  the  communities.  Zululand  stands  in  the 
same  relation  to  the  Governor  of  Natal,  and  is  administered  in 
like  manner  by  an  officer  whom  he  nominates. 

B.  In  the  second  group  of  colonies,  government  is  conducted  Coloniei 
by  a  Governor  with  an  executive  council,  and  laws  are  made  nominated 
by  the  same  Governor  with  a  legislative  council,  but  both  l^lf*"!**"'^®- 
councils  are  nominated  by  the  Crown  or  by  a  Governor  as 
representing  the  Crown. 

There  are  seventeen  colonies  of  this  sort,  two  of  which  are 
subordinate  to  other  colonial  governments  of  a  more  advanced 
^7P^»  the  Seychelles  Islands  to  Mauritius,  the  Turks  and 

^  He  governs  Bechumahtnd  by  Commisaioii  given  to  him  as  Governor  of  the 
Cape  Colony,  and  Basutoland  in  virtue  of  an  Order  in  Council  (Feb.  and,  1884) 
vesting  the  government  of  that  territory  in  the  High  Commissioner. 
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Caicos   Islands  to   Jamaica^.      The  constitations  of  these 

colonies'  are  framed  or  approved  by  the  Qaeen  in  Council. 

Her  rights  in  this  respect  come  from  five  sources. 

(a)  Sources      Itrst^  Colonies  acquired  by  conquest  or  cession  are  subject 

power        ^o  ^^  legislative  powers  of  the  Crown  expressed  by  Order 

Conquest    jj^  Council.     This  does  not  of  course  exclude  the   powers 

or  cession.  * 

of  Parliament,  but  it  enables  the  Crown  to  constitute  the 
office  of  Governor  by  letters  patent,  and  by  the  terms  of  the 
letters  patent,  or  by  the  instructions  given  to  each  individual 
Governor,  to  provide  from  time  to  time  for  the  government 
of  the  colony.  The  majority  of  the  colonies  which  I  have 
named  are  thus  governed. 
{h)  The  Secondly^  the   British   Settlements  Act   (1887)  affects  all 

j^2e-       ^^^  settlements  where  there  is  no  existing  civilised  govern- 
ments Act.  ment,  and  certain  settlements  of  older  date.     It  enables  the 
Crown — 

'  To  establish  sach  laws  and  institutions,  and  to  constitate  such 
courts  and  officers,  and  make  such  provisions  and  regulations  for 
the  proceedings  in  the  said  courts,  and  for  the  administration  of 
justice  as  may  appear  to  Her  Majesty  in  Council  to  be  necessary  to 
the  peace,  order,  and  good  government  of  Her  Migesty's  subjects 
and  others  within  any  British  settlement.' 

The  Queen  may  delegate  these  powers  in  certain  forms  and 
subject  to  certain  reetrictions  to  any  three  or  more  persons 
within  the  settlement,  but  the  right  to  legislate  by  Order  in 
Council  is  reserved  ■. 

The  colonies  specifically  affected  are  the  settlements  on  the 
west  coast  of  Africa  and  the  Falkland  Islands. 

Thirdly^  the  Straits  Settlements  were  separated  from  India 
and  became  a  Colony  in  1866.     Powers  were  given  to  the 

^  The  administrator  of  the  Seychelles  receives  instructions  on  certain 
matters  from  the  Govemor  of  Maaritias.  The  Legislature  of  Jamaica  makes 
laws  on  certain  subjects  for  the  Turks  Islands  and  the  GoTemor  of  Jamaica 
nominates  the  non-official  members  of  their  legislative  board. 

>  British  New  Guinea*  Ceylon,  The  Falkland  Islands,  Fiji,  Gambia,  The 
Gold  Coast,  Grenada,  Honduras,  Hong  Kong,  Lagos,  St.  Luda,  St.  Vincent, 
Sierra  Leone,  Straits  Settlements^  Trinidad. 

*  50&51  Vict.  c.  54,  §  a,  a. 
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Crown  in  Conncil  by  29  &  30  Vict.  c.  115  similar  to  those 
contained  in  the  British  Settlements  Act  (1889). 

Fourthly^  some  colonies  with  elected  legislative  bodies  have  Surremler 
surrendered  their  constitntions  by  local  Acts,  and  requested  the  tution. 
Crown  to  make  such  constitutions  as  might  be  deemed  ad- 
visable^ .  Parliament  has  sanctioned  this  surrender  by  statute  ^, 
and  the  Queen  in  Council  has  accordingly  framed  constitutions 
by  letters  patent  and  instructions  to  Governors;  and  has  reserved 
power  to  legislate  further,  if  need  be,  by  Order  in  Council. 

Fifthly^  Honduras,  a  colony  with  an   elective  legislative  Local 
body,  recast  its  constitution  by  a  local  Act  placing  the  nomi- 
nation of  its  legislature  in  the  hands  of  the  Crown.     This 
Act  received  the  assent  of  the  Crown  in  Council,  and  no 
further  powers  of  l^slation  by  Order  in  Council  are  reserved. 

The  government  of  all  these  colonies  except  Honduras  is 
provided  for  in  three  documents.  By  letters  patent  under  the 
Great  Seal  the  office  of  Governor  is  constituted,  the  executive 
and  legislative  councils  created,  and  the  framework  of  the  con- 
stitution laid  down.  By  commission  under  the  sign  manual 
and  signet  the  Governor  is  appointed.  Instructions,  also  under 
the  sign  manual  and  signet,  set  forth  in  detail  the  composition 
and  procedure  of  the  legislative  and  executive  bodies,  enumerate 
the  subjects  on  which  no  legislation  may  take  place  without 
reserve  for  the  sanction  of  the  Crown  in  Council,  and  define 
the  relations  of  the  Governor  to  the  courts  of  the  colony. 

In  the  case  of  Honduras  the  letters  patent  do  not  create  the 
legislative  body;  it  is  nominated  under  the  local  Act  of  187c. 

C.  The  third  group  of  colonies  possesses  legislative  assem-  Colonies 
blies  wholly  or  partly  elected,  while  the  executive  council  is  elected 
nominated  by  the  Crown  or  the  Governor  representing  the  le^l»*^« 

Crown.  nated 

executive. 

^  Jamaica  acted  thus  in  1866,  and  Grenada,  St.  Vincent  and  Tobago  in  1876. 
Jamaica  re-acquired  an  elected  legislature  in  1884,  but  Grenada  remains  a 
Crown  colony.  Tobago  had  been  an  independent  colony  of  the  Windward 
Islands,  but  by  its  own  desire  was  annexed  to  Trinidad  by  Statute,  50  &  51 
Vict.  c.  44. 

*  29  Vict.  c.  1 2  (Jamaica),  39  &  40  Vict.  c.  47  (Grenada,  St.  Vincent,  Tobago). 


254 


THE   DOMINIONS   AND   DEPENDENCIES      [Chap.  V. 


Colonies 
with  re- 
uponsible 
Govern- 
ment. 


In  the  Bahamas,  in  Barbados,  and  in  Bermuda  there  are 
two  chambers,  one  nominated  by  the  Crown,  one  elected  by 
the  people. 

In  British  Guiana,  Jamaica,  the  Leeward  Isles,  Mauritins, 
Malta,  Natal,  there  is  one  assembly  composed  partly  of 
official  or  nominated,  partly  of  elected  members.  Thns  the 
legislature  is  wholly  or  partly  responsible  to  the  people,  while 
the  executive  is  responsible  only  to  the  Crown.  These  con- 
stitutions have  all  been  framed  or  approved  by  the  Crown  in 
Council,  except  that  of  the  Leeward  Islands,  which  was  settled 
by  statute  in  187J  *. 

D.  Colonies  in  the  most  advanced  stage  of  development 
possess  what  is  called  responsible  government^  by  which  phrase 
is  meanii  that  the  principal  government  departments  are  ad- 
ministered by  political  chiefs  who  are  responsible  not  merely 
or  mainly  to  the  Crown  but  to  the  elected  legislature. 

In  these  the  executive  consists  of  a  Governor  appointed  by 
the  Sovereign,  and  a  body  of  officers  of  state  nominated  not 
by  the  Crown  but  by  the  Governor.  The  legfislature  in  each 
of  these  colonies  consists  of  two  chambers,  one  usually  called 
the  legislative  council  or  senate,  the  other  the  legislative 
assembly.  The  latter,  which  is  the  larger,  is  always  elected  : 
the  qualification  for  the  franchise  varies  in  character,  but  is 
uniformly  low.  The  former  is  in  some  cases  nominated  by  the 
Governor  on  the  advice  of  his  executive  council,  in  others  it 
is  also  elected;  the  qualification  for  the  electorate  being  for  this 
purpose  higher. 
Executive.  The  executive  council  is  sometimes,  as  in  New  South  Wales, 
or  Queensland,  coextensive  with  a  group  of  departmental 
chiefs  changing  with  the  rise  and  fall  of  party  majorities  : 

^  By  34  &  35  Vict.  c.  107  tlie  constitution  of  the  Leeward  Tslands  is  a 
Federal  Uuion  of  five  islands.  Each  has  a  legislature  and  Governor ;  in  three, 
St.  Kitts,  Nevis,  Montserrat  and  theVirgin  Islands,  the  legislature  is  nominated 
by  the  Crown,  those  of  Antigua  and  Dominica  are  partly  elected  and  partly 
nominated.  The  General  Legislative  Council  is  twenty  in  number,  ten  elected 
and  ten  nominated,  with  statutory  power  to  legislate  for  the  entire  group  on 
specified  matters  of  general  interest,  and  with  power  to  legislate  on  other 
matters  on  the  request  of  the  local  assemblies. 


Legis- 
lature. 
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sometimes,  as  in  Victoria  or  Canada,  the  cabinet  on  leaving 
office  remain  members  of  tbe  executive  council,  which  seems 
to  have  been  meant  to  assist  the  Governor  in  transacting 
formal  business,  or  to  advise  on  non*political  questions. 

The  essential  feature  of  a  colonial  constitution  of  this  type 
may  be  seen  in  a  clause  of  the  Victorian  Parliament  which 
formulated  the  existing  constitution. 

§.37.  The  appointments  to  public  offices  under  the  Government  Meaning  of 
of  Victoria  hereafter  to  become  vacant  or  to  l)e  created,  whether  ""P**"*^^^*^ 
such  offices  be  salaried  or  not,  shaU  be  vested  in  the  Governor  tvith  ment. 
the  advice  of  the  Hxecutive   Council  with   the  exception  of  the 
officers  lieible  to  retire  from  office  on  political  grounds  which  ap- 
pointments shall  be  vested  in  the  Qovemor  alone  ^ 

The  introdnction  into  the  Victorian  Statute  of  a  rule  which 
is  merely  a  convention  of  the  English  constitution  is  of  itself 
a  curions  illustration  of  the  way  in  which  custom  crystallises 
into  law.  But  it  must  be  confessed  that  to  one  who  did  not 
know  the  custom  the  words  would  be  obscure.  An  officer 
liable  to  retire  '  on  political  grounds '  is  a  departmental  chief 
or  member  of  the  Cabinet  who  goes  out  pf  office  when  his 
party  has  ceased  to  be  in  a  majority  in  the  country.  Subject 
to  certain  marks  of  subordination,  with  which  I  will  presently 
deal,  the  constitution  of  the  self-governing  colonies  is  a  re- 
production of  our  own. 

The  colonies  which  are  thus  governed  are : — ^The  Dominion 
of  Canada,  Newfoundland,  New  South  Wales,  New  Zealand, 
Queensland,  Western  Australia,  the  Cape  of  Good  Hope,  South 
Australia,  Tasmania,  Victoria. 

In  the  first  six  of  these  the  senate  or  legislative  council  is 
nominated  by  the  Governor,  in  the  last  four  it  is  elected  by 
constituencies. 

But  the  Dominion  of  Canada  differs  from  the  other  self-  Tlie 

Federal 

governing  colonies  in  this,  that  it  is  a  Federal  Union,  con-  Union  of 
stituted  by  Act  of  Parliament,  consisting  of  a  central  govern-  ^'*"*^- 
ment  and  eight  provincial  governments  —  Ontario,    Quebec, 

^  The  Act  is  in  the  Schedule  of  18  &  19  Vict  c.  55. 
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Nova  Scotia,  New  Brunswick^  Manitoba^  Prince  Edward's 
Island,  British  Columbia  and  the  North- West  Territories. 

Federal  Each  of  these  provinces  possesses  a  separate  legislative 

'  assembly ;  Quebec  possesses  a  second  legislative  chamber,  so 
do  Nova  Scotia,  New  Brunswick,  and  Ontario.  In  the  first 
three  the  second  chamber  is  nominated  by  the  Crown,  in 
Ontario  both  assemblies  are  chosen  by  the  people.  All  the 
provincial  legislatures  have  the  power  of  altering  their  consti- 
tution except  in  respect  of  the  office  of  Lieutenant-Governor, 
who  represents  the  Crown  in  each  Province  as  the  Governor- 
General  does  in  the  Dominion.  In  other  respects  the  legis- 
lative powers  are  strictly  limited  by  the  Act  which  constituted 
the  Federation.  Thus,  the  provincial  legislatures  have  the 
exclusive  right  to  make  laws  on  certain  matters  of  local  in- 
terest ;  the  Dominion  Parliament  has  the  exclusive  right  to 
make  laws  on  certain  matters  of  general  interest ;  while  there 
is  a  concurrent  legislative  power  on  all  other  matters ;  but  if 
the  Act  of  a  provincial  Parliament  should  be  repugnant  to  any 
such  law,  it  is,  to  the  extent  of  such  repugnancy,  inoperative. 

Federal  The  executive  of  the  Dominion  is  the  Queen  represented  by 

a  Governor-General,  who  acts  upon  the  advice  of  his  Privy 
Council,  or  rather  of  those  members  of  it  who  form  the 
Ministry  or  Cabinet. 

He  appoints  the  Lieutenant-Governors  of  the  Provinces, 
each  of  whom  must  act  on  the  advice  of  officers  responsible 
to  the  local  Parliaments,  as  the  Governor-General  acts  on  the 
advice  of  officers  responsible  to  the  Dominion  Parliament. 

The  In  case  of  con  troversy  between  the  Dominion  and  a  provincial 

Court  of  government,  the  Supreme  Court  of  Canada  must  interpret  the 
written  constitution,  and  the  apportionment  of  political  power 
framed  in  the  British  North  American  Act,  subject  to  an  appeal 
to  the  judicial  committee  of  the  Privy  Council. 

The  constitutions  of  the  self-governing  colonies  rest  upon 
imperial  statutes  giving  force  to  acts  of  the  colonial  legis- 
latures. The  Cape  of  Good  Hope  is  an  exception.  It  was  a 
Crown  colony;  it  obtained  an  elective  legislature  by  letters 


Canada. 
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patent  in  1850,  and  responsible  government  by  an  Act  of 
this  legislature,  approved  by  the  Crown  in  Council  in  187a. 

In  the  self-governing  colonies  letters  patent  are  issued 
constituting  the  office  of  Governor,  delegating  to  him  certain 
prerogatives,  as  that  of  mercy,  and,  in  colonies  other  than  the 
Dominion  of  Canada,  creating  and  regulating  the  functions  of 
the  Executive  Council.  Royal  instructions  are  also  issued, 
but  of  a  less  detailed  character  than  in  the  case  of  Crown 
colonies,  and  the  Governor  is  appointed  by  a  commission  under 
the  sign  manual  and  signet 

§  3.  General  rules  of  colonial  govemmenL 

It  is  possible  to  ky  down  certain  principles  which  govern 
the  relations  of  the  Crown  and  Parliament  to  all  the  colonies 
which  I  have  described. 

The  first  of  these  principles  is  the  legislative  subordination  (i)Legisla- 
of  the  colonies  to  the  Imperial  Parliament.  It  may  be  stated  o^ination. 
in  two  propositions. 

The  Crown  in  Parliament  can  make  laws  which  are  binding 
on  any  part  of  the  Queen's  dominions^. 

If  a  colonial  legislature  make  a  law  which  is  repugnant  to  Imperial 
any  Act  of  Parliament  intended  to  bind  the  colony,  the  Act  of  ment'can 
the  colonial  legislature  is,  to  the  extent  of  such  repugnancy,  leg**!**®- 
absolutely  inoperative  *• 

The  second  of  these  principles  finds  expression  in  the  veto  (2)  The 
upon  all  colonial  legislation,  which  can  be  exercised  either  by 
the  Crown  in  Council  or  the  Crown  acting  through  its  repre- 
sentative,  the  Colonial  Governor.     This  check  on  colonial 
legislation  may  be  exercised  in  various  ways,  thus :  — 

No  Bill  of  a  colonial  Parliament  can  become  law  until  it  re-  exercised 
ceives  the  assent  of  the  Governor,  who  stands  to  the  colonial  ck^yernor, 
legislature  in  the  relation  of  the  Crown  to  the  Imperial  Par- 
liament.   He  may  reftise  his  assent,  and  the  Bill  is  then  lost. 

He  may  neither  assent  to  the  Bill  nor  reject  it,  but  reserve 

1  Dioey,  Law  of  the  ContlUuHon,  3rd  ed.  97-11  a. 
'  a8  &  39  Vict,  c  63,  8.  a. 

VOL.  II,  8 
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by  the 
drown  in 
Council. 


it  for  the  consideration  of  the  Crown :  or  he  may  assent  to  a 
Bill  containing  a  clause  which  suspends  its  operation  until  it 
has  receiyed  the  royal  confirmation.  In  these  cases  the  Bill 
remains  dormant  until  the  pleasure  of  the  Crown  is  signified. 
Or  the  Bill  may  receive  the  assent  of  the  Governor.  It 
then  becomes  law  at  once.  But  it  must  nevertheless  be 
reported  to  the  Secretary  of  State  for  the  Colonies,  and  he 
may  advise  the  Crown  to  disallow  the  law.  Should  he  do  so, 
the  Queen's  pleasure  is  signified,  in  the  case  of  the  self- 
governing  colonies,  by  Order  in  Council,  in  the  case  of  the 
Crown  colonies  by  despatch. 


(3)  Legis- 
lation  by 
Order  in 
Council. 


Distinction 

between 

Crown 

colonies 

and  settled 

colonies. 


Until  legislative  powers  are  granted  to  colonies,  the  Crown 
can  legislate  for  them  by  Order  in  Council. 

This  statement  may  now  be  made  without  distinction  be- 
tween colonies  acquired  by  conquest  or  cession  and  colonies 
formed  or  acquired  by  settlement^ ;  for  the  British  Settlements 
Act,  1887,  has  given  full  powers  to  the  Queen  to  legislate  and 
establish  the  necessary  Courts  of  Justice  in  all  new  settlements 
made  within  the  dominion  of  the  Crown. 

The  distinction,  however,  should  be  noticed. 

Colonies  acquired  by  conquest  or  cession  &11  at  once  under 
the  legislative  powers  of  the  Crown  in  Council^  subject  always 
to  these  limitations — that  Parliament  might  intervene  and 
make  provision  for  the  government  of  the  colony  ^,  and  that 
the  Crown  could  not  make  laws  '  contrary  to  the  fundamental 
principles'  of  English  law,  nor  presumably  enforce  such  laws 
if  found  prevailing  among  the  colonists  at  the  time  of  cession. 
Colonies  acquired  by  settlement  do  not  seem  (before  1887)  to 
have  been  subject  to  the  legislative  power  of  the  Crown  in 
Council,  unless  made  to  do  so  by  statute.    The  matter  is  some- 


^  Colonies  may  be  formed  in  uncivilized  parts  of  the  Queen's  dominions. 
Power  to  legislate  and  establish  conrts  in  respect  of  these  was  given  by 
33  &  34  Vict.  c.  131.  They  may  also  be  acquired  by  settlement  in  uncivilised 
regions  outside  the  Empire.     The  Act  of  1 887  covers  both  dasses. 

'  '  There  cannot  exist  any  power  in  the  king  exclusive  of  Parliament.'  Lord 
Mansfield  in  Campbell  v.  Sallf  30  State  Trials,  304. 
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what  obscare.  The  settlers  are  said  to  take  with  them  the 
law  of  their  own  country,  and  the  Crown  is  said  to  be  able  to 
establish  Courts  to  enforce  that  law.  But  the  question  arises, 
How  much  of  the  law  of  their  country  did  the  settlers  take  ? 
There  seems  some  doubt  whether  they  took  any  but  theLimita- 

I  tioni  on 

common  law.  preroga- 

*In  the  case  of  a  settled  colony  the  ecclesiastical  law  of**^2'a**^ 
England  cannot  be  treated  as  part  of  the  law  which  the  settlers  colonies, 
carried  with  them  from  the  mother-country.' 

Such  were  the  words  of  the  Judicial  Committee  ^  t^d  there 
seems  to  have  been  some  doubt  in  the  minds  of  the  Law 
Officers  of  the  Crown  as  to  the  power  of  the  Crown  to  create 
a  Court  of  Equity  in  a  settled  colony  without  consent  of  Par- 
liament^. But  the  matter  need  not  detain  us,  for,  as  to 
Crown  colonies,  the  law  is  clear ;  as  to  future  settled  colonies 
the  law  is  also  made  clear;  as  to  existing  settled  colonies 
their  constitutions  are  also  settled,  and  the  Crown  has  either 
acquired  power  to  legislate  by  Order  in  Council  or  it  has  not. 
So  we  may  pass  to  the  next  rula 

When  the  Crown  has  granted  a  legislative  assembly  ^  to  (4)  ^^^ 
a  colony,   its  powers  of  legislation   by   Order  in   Council,  represent- 
unless  expressly  reserved,  are  at  an  end.  uSure  ^" 

A  case  will  best  illustrate  this  statement.  precludes 

legislation 

Grenada  was  a  Crown  colony :  the  king  could  make  laws  by  Order 
and  levy  taxes.  In  October,  1763,  he  issued  a  proclamation 
promising  to  the  colony  a  representative  legislative  assembly. 
In  April,  1764,  he  gave  a  commission  to  the  Oovemor  to 
summon  such  an  assembly  to  make  laws  in  the  usual  forms. 
In  July,  1 764,  he  issued  Letters  Patent  imposing  upon  Grenada 
a  duty,  already  imposed  on  the  other  Leeward  Islands,  of  4^ 

^  In  re  Bishop  of  Natal,  3  Moore  P.  C.  K.  S.  153. 

'  The  Crown  cannot  erect  a  Court  of  Chancery  or  conscience,  for  the  common 
law  is  the  inheritance  of  the  subject.  Comyns,  Digest,  Prerog,,  D.  28,  and  see 
Forsyth,  Cases  in  Const.  Law,  1 74,  where  the  opinion  of  Sir  J.  Scarlett  and 
Sir  N.  Tindal  is  set  forth. 

'  The  cases  and  text-books  do  not  distinguish,  in  this  matter,  a  representative 
from  a  nominated  legislature,  but  it  must  be  presumed  that  the  rule  laid  down 
by  Lord  Mansfield  would  only  apply  to  the  former. 

S  2 
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per  cent,  on  all  exported  goods  in  lien  of  other  cnstoms  or 
import  duties.  Campbell  paid  the  duty  and  sned  Hall,  the 
collector,  for  the  amount.  Lord  Mansfield  in  giving  judgment 
for  the  plaintiff  said : — 

We  think  that  by  the  two  proclamations  and  the  commision  to 
Governor  Melville,  the  king  had  immediately  and  irrevocably 
granted  to  all  who  did  or  should  inhabit  or  who  did  or  should  have 
property  in  the  island  of  Grenada — in  short  to  all  whom  it  might 
concern — that  the  subordinate  legislature  over  the  island  should 
be  exercised  by  the  assembly  in  the  same  manner  as  the  other 
provinces  under  the  king. 

And  therefore,  though  the  right  of  the  king  to  have  levied  taxes 
was  good,  and  the  duty  reasonable  equitable  and  expedient ;  yet  by 
the  inadvertence  of  the  king's  servants  in  the  order  in  which  the 
several  instruments  passed  the  office  (for  the  Patent  of  July,  1764, 
for  raising  the  impost  should  have  been  first)  the  order  is  inverted, 
and  the  last  we  think  contrary  to  and  a  violation  of  the  first,  cmd 
therefore  void. 

How  proper  soever  the  thing  may  be  respecting  the  object  of 
these  Letters  Patent,  it  can  only  now  be  done  by  an  Act  of  the 
assembly  of  the  island  or  by  the  Parliament  of  Great  Britain  \ 

(5)  Appeals  It  is  the  settled  prerogative  of  the  Crown  to  receive  appeals 
Grown  in  vo.  all  Colonial  causes.  The  Privy  Council  used  to  appoint 
Council.  ^  committee  of  its  body  for  this  purpose,  prior  to  3  &  4 
Will.  IV.  c.  41,  the  Act  by  which  the  Judicial  Committee  of 
the  Privy  Council  was  created.  It  is  enough  to  advert  to 
this  prerogative  at  present :  the  jurisdiction  of  the  Court  will 
be  dealt  with  in  another  chapter. 

§  4.  The  Colonial  Governor, 

The  form  The  Queen  is  represented  in  each  colony  by  a  Governor 
ment.^*^*'*  who  is  appointed  by  commission^  and  who  is  limited  as  to  his 
powers  by  the  letters  patent  which  constitute  his  ofiSce,  and 
the  instruction  which  inform  him  in  detail  of  the  manner  in 
which  his  duties  are  to  be  fulfilled.  The  chief  executive 
powers  of  a  colonial  Governor  are  these. 
Powers  He  may  pardon  or  respite  criminals  convicted  in  colonial 

courts,  or  even  by  a  court  martial  after  consulting  the  oflScer 

^  CampbeU  v.  Hall,  20  State  Trials,  p.  339. 


Sect.  iii.  §  4.]     OP  THE   OBOWN.      THE   COLONIES.  261 

in  command ;  and  he  may  remit  fines  and  penalties  due  to  the 
Crown. 

He  issaes  warrants  for  the  expenditure  of  public  money. 

He  convokes  and  prorogues  legislative  assemblies,  ordering 
the  issue  of  writs  for  the  summons  of  those  that  are  elected, 
and  dissolves  those  that  are  liable  to  dissolution. 

His  assent  is  necessary  to  Bills  passed  by  colonial  legis* 
latures. 

He  initiates  legislation  in  colonies  which  do  not  possess  ia  Crown 
elected  legislatures :  in  colonies  which  do  possess  such  legis-  ^  °'"^' 
latures,  especially  in  those  which  enjoy  responsible  govern- 
ment, a  message  from  him  is  usually  necessary  to  any  proposal 
for  the  expenditure  of  public  money. 

In  colonies  which  do  not  possess  responsible  government 
he  appoints  to  vacant  offices,  absolutely,  or  provisionally  on 
the  approval  of  the  Crown  according  to  the  tenor  of  his  Letters 
Patent  or  Instructions,  or  the  terms  of  local  law,  and  can 
suspend  or  dismiss  the  holders  of  office  subject  to  regulations. 
In  colonies  which  do  possess  responsible  government  he  can 
appoint  or  dismiss  all  public  servants  who  hold  at  pleasure, 
and  can  appoint  to  all  public  offices,  but  in  this  he  acts  with 
the  advice  of  his  Council. 

In  the  self-governing  colonies  the  powers  of  the  Governor  in  self- 
are  nominally  wider  than  in  the  Crown  colonies,  where  the  TOlonie«L^ 
duties  of  the  Governor  are  precisely  set  forth  in  his  instruc- 
tions. But  within  the  range  of  those  instructions  the  Governor 
of  a  Crown  colony  acts  with  independence.  He  is  given 
certain  limited  powers  to  use  at  his  discretion.  The  Governor 
of  a  self-governing  colony  is  a  constitutional  king ;  his  dis- 
cretion must  be  that  of  his  responsible  advisers;  he  may 
endeavour  to  influence  them,  but  he  must  not  act  contrary  to 
their  final  decision,  unless  he  is  prepared  to  appeal  from  them 
to  the  colonial  Parliament  and  ultimately  to  the  colonial 
electorate. 

The  legal  liability  of  a  colonial  Governor  throws  some  light 
on  the  character  of  his  office. 
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First,  he  can  be  sued  in  the  Courts  of  the  colony  in  the 
ordinary  forms  of  procedure.  Whether  the  cause  of  action 
spring  from  liabilities  incurred  by  him  in  his  private  or  in 
his  public  capacity,  this  rule  would  appear  to  hold  good. 
Though  he  represents  the  Crown,  he  has  none  of  the  legal 
irresponsibility  of  the  Sovereign  within  the  compass  of  his 
delegated  and  limited  sovereignty  \ 

More  important  are  the  questions  which  arise  from  time 
to  time  as  to  the  limits  of  his  liability  civil  or  criminal, 
whether  in  the  colonial  Courts  or  in  the  Courts  of  this  country, 
for  acts  done  in  his  capacity  of  Governor. 

The  first  question  to  be  answered  is  whether  apart  from  his 
position  of  Oovemor  any  liability  has  arisen :  this  of  course 
is  a  matter  of  general  law,  except  in  so  fSsir  as  the  position  of 
Governor  may  involve  greater  responsibility,  and  consequently 
justify  more  prompt  measures  for  the  repression  of  violence 
or  disorder  likely  to  lead  to  violence  ^. 

But  assuming  that  a  liability  has  been  shown  to  exist,  the 
next  question  to  be  answered  is  whether  the  act6  complained 
of  were  done  by  the  Governor  of  the  colony  as  Governor ;  this 
is  matter  of  fact ;  a  further  question  follows,  if  so  done  were 
they  acts  of  state,  that  is,  acts  covered  by  the  powers  assigned 
to  the  Governor.  It  is  not  enough  that  the  acts  shall  be 
such  as  the  Queen,  through  her  ministers,  might  lawfully  do ; 
it  must  be  ascertained  by  reference  to  the  Letters  Patent  and 
Instructions  with  which  the  Governor  of  a  Crown  colony  is 
furnished,  or  to  the  executive  powers  conferred  by  imperial 
or  colonial  law  upon  a  Governor  in  a  self-governing  colony, 
whether  the  acts  done  are  justified  by  the  powers  conferred^. 
If  they  are  the  Governor  is  protected ;  he  is  a  servant  of  the 
Crown,  doing  that  which  the  Queen  might  do  by  her  servants, 

^  Hill  ▼.  Bigge,  3  Moore  P.  C.  465.  Musgrave  v.  Pulido,  5  App.  Ca.  103. 
The  Colonial  Governor  differs  herein  from  the  Lord-LieutenADt  of  Ireland, 
against  whom  no  action  can  be  maintained  in  Ireland  while  Viceroy  of  that 
kingdom,  for  acts  done  in  his  official  capacity.  SuUivan  t.  Speneer,  v.  Irish 
Bep.  C.  L.  177. 

«  Phillips  V.  Eyrty  L.  R.,  6  Q.  B.  pp.  15,  16. 

'  Cameron  t.  KyU,  3  Knapp,  33a. 
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and  has  commissioiied  him  to  do  if  required.  If  the  acts  done 
are  outside  the  powers  conferred,  the  fact  that  the  Governor 
assumed  to  do  them  as  Governor^  will  not  protect  him  from 
their  legal  consequences^. 

It  might  be  interesting  to  speculate  on  the  legal  position  of 
the  Governor  of  Victoria,  if  on  the  advice  of  his  responsible 
ministers  he  gave  an  order  which  the  law  would  not  support, 
and  was  sued  by  a  person  injured  thereby.  He  does  not 
seem  to  possess  the  legal  irresponsibility  of  the  Sovereign. 
Presumably  he  would  refuse  to  act  on  the  advice  of  his 
ministers  unless  the  action  recommended  was  so  obviously 
desirable,  and  his  ministers  so  clearly  acting  with  the  good 
will  of  the  community,  that  they  were  certain  to  ensure  the 
passing  of  an  Act  of  Indemnity. 

Section  IV. 

India. 

§  1.  The  Einpress  of  India, 

The  long  history  of  the  East  India  Company  and  its 
relations  with  the  Crown  and  Parliament  can  have  no  place 
here.  Students  of  that  history  will  know  or  learn  how  a 
trading  company  with  a  temporary  charter  grew  into  a 
territorial  Sovereign,  subordinate  to  the  English  Crown  and 
Parliament  ^,  and  how  the  hold  of  the  State  upon  its  action 

'  Musgrave  v.  PuUdo,  5  App.  Ca.  iii.  '  Let  it  be  granted  that,  for  acts  of 
power  done  by  a  Governor  under  and  vfUhin  the  limits  0/  hit  eommianon,  he  is 
protected,  because  in  doing  them  he  is  a  servant  of  the  Crown,  and  is  exer- 
dsing  its  sovereign  aathority :  the  like  protection  cannot  be  extended  to  acts 
which  are  wholly  beyond  the  authority  confided  to  him.  Such  acts,  though 
the  Governor  may  assume  to  do  them  as  Governor,  cannot  be  considered  as 
done  on  behalf  of  the  Grown,  nor  to  be  in  any  proper  sense  acts  of  State.* 

It  must  be  understood  that '  acts  of  State '  as  between  sovereign  and  subject 
must  be  acts  such  as  the  sovereign  can  lawfully  do.  If  one  should  allege  of  an 
act  complained  of  that,  though  unlawful  in  itself,  it  is  a  matter  of  State  policy 
or  necessity,  the  answer  is,  in  the  words  of  Lord  Camden,  that '  the  common 
law  does  not  understand  that  kind  of  reasoning/  Entiok  y.  Carrington^  State 
Trials,  19,  p.  1030. 

*  See  the  preamble  to  55  Geo.  III.  0. 155,  where  territories  of  the  Company 
are  described  as  '  tubjeet  to  the  undoubted  tovereigwty  of  the  Crown.' 
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character 
of  Indian 
govern- 
ment. 


became  closer  and  closer  as  the  charters  were  fix>m  time 
to  time  renewed,  till  after  the  Indian  Matiny  the  dual  con- 
trol of  India  was  broaght  to  an  end  and  the  government 
of  India  assigned  to  the  Crown.  The  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  is  Empress  of  India  ^. 
This  title  suggests  what  is  the  case,  that  the  Government 
of  India  does  not  follow  the  lines  either  of  the  Home  or  of 
any  of  the  Colonial  Governments.  Apart  from  the  legislative 
supremacy  of  Parliament,  which  is  the  same  for  all  parts  of 
the  Queen's  dominions,  the  colonies  are  governed  by  the 
Queen  in  Council,  or  by  the  Queen  acting  on  the  advice 
of  the  Secretaiy  of  State  for  the  Colonies.  But  India  is 
governed  by  the  Empress  of  India  acting  on  the  advice  of  the 
Secretary  of  State  for  India  in  Council.  The  Secretary  of 
State  no  doubt  represents  the  Queen,  or  Empress  of  India,  in 
the  exercise  of  the  royal  prerogative,  but  the  Council  is  not 
the  Privy  Council,  but  the  Council  of  India :  and  the  relations 
of  the  Secretary  of  State  to  the  Council,  and  of  the  two  to 
the  Viceroy  and  Ais  Councils,  form  a  branch  of  the  consti- 
tutional fabric  which  seems  to  stand  apart  from  the  rest. 
The  central  The  Secretary  of  State  for  India  is  responsible  to  the  Crown 
:xti^e.  "^d  to  Parliament  for  the  exercise  of  the  royal  prerogative 
in  the  government  of  India.  The  government  of  India  is 
reg^ulated — as  regards  the  central  executive  by  the  Act  for  the 
better  Government  of  India,  21  &  22,  Vict.  c.  106— as  regards 
the  local  executive  by  the  Indian  Councils  Act,  24  &  25 
Vict.  c.  67.  The  Queen  appoints  the  great  officers  in  India, 
the  Governor-General,  the  Governors  of  Madras  and  Bombay, 
their  Councils,  the  Judges  of  the  Higher  Courts,  by  warrant 


^  39  ^ict.  0. 10  redtes  (i)  the  Act  of  Union  with  Ireland  which  empowered  the 
king  to  aasmne  luch  title  as  he  thought  fit  by  Proclamation  under  the  Great 
Seal,  (a)  the  aasamption  of  the  title  of  King '  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,'  (3)  the  Act  of  1858  and  the  vesting  of  Indian  Govern- 
ment in  the  Crown,  and  proceeds  to  empower  the  Qaeen  by  proclamation  under 
the  Great  Seal '  to  make  such  addition  to  the  style  and  titles  at  present  apper- 
taining to  the  Imperial  Crown  of  the  United  Kingdom  and  its  dependendee  ai 
to  Her  Majesty  may  seem  meet.*  The  title  of  Empress  of  India  was  shortly 
after  assumed  by  Her  Bfajesty. 
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tmder  the  sign  manual.  The  most  important  political  business 
of  the  Indian  Empire,  the  making  of  war  or  peace,  or  negotia- 
tions with  a  native  or  other  State,  would  not  be  transacted 
without  reference  to  the  Prime  Minister  and  the  Cabinet. 


§  2.  The  India  Office, 

(a)  The  Secretary  of  State  and  hie  Council. 

The    Secretary   of   State  appoints   the  members  of  the  The 
CouncU  of  India :   thej  are  not   appointed  by  the   Queen  ^  ,     ' 
on  his  recommendation,  nor  is  he  required  to  make  the  ap-  appoint- 
pointment  in  Council  ^.    The  number  of  the  Council  is  fifteen, «,     ' 
of  whom  nine  must  have  served  or  resided  in  India  for  ten 
years  within  ten  years  of  their  appointment.     They  hold 
office  for  ten  years^  subject  to  the  conditions  of  good  behaviour, 
and  liability  to  removal  by  address  of  both  Houses  of  Parlia- 
ment.    But  three  may  be  appointed,  subject  to  these  con- 
ditions, for  life,  or  a  member  may  be  continued  for  five  years 
at  the  expiration  of  his  ten  years'  service.     The  reasons  for  Tenure. 
such  last-mentioned  appointments  must  be  laid  before  Par- 
liament. 

The  Council  must  meet  at  least  once  a  week;  but  the 
Secretary  of  State  may  summon  it  when  and  as  often  as 
he  pleases^.  Every  order  or  communication  proposed  to  be  Traiwac- 
sent  to  India,  and  every  order  made  in  the  United  Kingdom  buuness. 
under  the  Act  which  provides  for  the  better  government 
of  India,  must. either  be  brought  before  the  Council  at  a 
meeting,  or  laid  on  its  table  for  seven  days  for  perusal.  If  a 
majority  of  the  Council  should  differ  from  the  Secretary  of 
State,  he  may,  except  in  cases  where  a  majority  is  expressly 
required,  overrule  his  council.  In  such  a  case  he  must  record 
his  reasons  for  dissent.     The   general  requirement  of  sub- 

^  See  as  to  appointment  and  conditions  of  tenure  of  members  of  the  Coondl, 
21  Be  22  Vict.  c.  io6,  §  lo;  32  &  33  Vict.  c.  97,  §  i  >'  39  Vict.  c.  7,  $  i. 

'  The  Secretary  of  State  can  divide  the  (Council  into  Committees  for  the 
convenient  transaction  of  business.  To  one  of  these,  the  Political  Committee^ 
it  is  usual  to  communioate  99eret  orders. 
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migsion  to  the  Conncil  of  all  commnnicationB  with  India  is 
subject  to  exception  in  the  case  of  secret  or  urgent  orders. 

Secret  orders  are  such  as  relate  to  making  war  or  peace,  or 
entering  into  treaty  or  negotiation  with  a  nation  or  other 
State. 

Urgent  orders  seem  to  be  matters  in  which  it  is  important 
that  the  Secretary  of  State  should  act  at  once  :  and  these  he 
should  communicate  to  the  Council,  together  with  the  reasons 
for  urgency. 

(b)  The  Secretary  of  State  in  Council. 

So  far  we  have  considered  the  powers  of  the  Secretary  of 
State  exercising  the  prerogatives  of  the  Crown  with  the  assist- 
ance of  a  Council.  But  there  are  certain  acts  which  must  be 
done  by  him  in  Council,  and  certain  matters  in  which  he  can 
only  act  with  a  majority  of  his  Council. 
Things  to  Laws  made  by  the  Indian  Government,  or  by  the  Govern- 
Coundl.  ^  ments  of  Madras  and  Bombay,  come  into  force  when  they 
have  received  the  assent  of  the  Governor-General,  but  the 
Queen  may  disallow  them,  as  in  the  case  of  a  colonial  law. 
Such  disallowance  is  signified  to  the  Government  of  India 
by  the  Secretary  of  State  in  Council,  Again,  if  the  Indian 
Government  desires  by  proclamations  to  alter  provincial 
boundaries  or  to  create  a  provincial  Council,  the  previous 
sanction  of  the  Queen  is  communicated  by  the  Secretary  of 
State  in  Council,  Again,  the  Secretary  of  State  must  do 
certain  things  in  Council^  although  the  Council  cannot  control 
his  discretion :  such  are  appointments,  promotions  or  removals 
in  the  establishment  of  the  India  Office,  or  the  making  of 
regulations  for  the  admission  of  candidates  to  the  Indian 
Civil  Service. 

Again,  there  are  certain  matters  in  which  he  cannot  act 
Things  to  without  a  majority  of  the  Council.  Here  he  must  act  not  only 
with  ^^  Council  but  with  Council.    He  cannot  grant  or  appropriate 

Council,     j^j^y  p^  Qf  |.jjQ  Indian  revenues ;  or  borrow  money  in  Great 

Britain  upon  the  security  of  the  Indian  revenues ;  or  buy, 
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Bell  or  mortgage  real  or  personal  property;  or  r^^tdate  official 
patronage  in  India;  or  restore  an  officer  whom  the  Indian 
authorities  have  removed  or  suspended. 

(c)  Parliamentary  Control, 

In  certain  matters  the  action  of  the  Secretary  of  State  and  Things 
the  Council  is  not  valid  unless  it  is  sanctioned  by  Parliament  ^.  sanctioned 
This  sanction  may  need  to  be  expressed  directly,  as  when  the  ^^  I*«lia- 
revenues  of  India  are  applied  to  pay  for  military  operations 
beyond  the  Indian  frontier,  or  impliedly,  as  where  notice  of 
a  commencement  of  hostilities,  of  the  reappointment  of  a 
member  of  the  Council,  or  of  proposed  regulations  for  the 
admission  of  candidates  to  the  Indian  Civil  Service^  are  required 
to  be  laid  before  Parliament  for  or  within  a  certain  time. 

When  a  change  is  proposed  in  the  numbers  or  salaries  of 
the  establishment  of  the  India  Office,  such  change  must  be 
made  by  order  of  the  Queen  in  Council  (not  the  Council  of 
India,  and  the  order  must  be  laid  before  Pai-liament  within 
fourteen  days  of  its  making  or  of  the  next  meeting  of  Parlia- 
ment 

§  8.  The  Indian  Government. 

The  Queen  appoints  by  warrant  under  the  sign  manual 
the  Governor-General  of  India,  the  Governors  of  the  Presi- 
dencies of  Madras,  or  Fort  St.  George,  and  of  Bombay,  the 
members  of  their  respective  Councils,  the  Judges  of  the  High 
Courts  of  Calcutta,  Madras,  Bombay,  and  the  North- West 
Provinces.  AH  Indian  appointments,  unless  otherwise  pro- 
vided for,  are  vested  in  the  Queen,  acting  on  the  advice  of  the 
Secretary  of  State. 

The  local  government  of  India,  if  one  may  use  such  a  term 
of  so  august  a  body  as  the  Governor-General  in  Council,  is 
constituted  on  the  lines  of  a  Crown  colony.     The  Governor-  The 
General  is  assisted  by  an  executive  Council  appointed  by  the  General  in 
Crown.     In  this  Council  he  has,  like  the  Secretary  of  State  ^^^J^^^^f "" 
in  the  Home  Council,  a  single  vote,  and  a  casting  vote,  but  purposes. 

»  21  &  32  Vict  c.  io6,  §§  15,  32,  54,  56;  39  Vict.  c.  7,  §  I. 
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like  the  Secretary  of  State  he  can  overrule  the  decision  of  hid 
Council^  and  must  then  record  the  grounds  of  his  action. 
He  can  make  war  and  peace;  but  an  order  to  commence 
hostilities  must  be  made  known  to  Parliament  within  three 
months,  if  it  be  sitting,  or  if  it  be  not  sitting,  within  a  month 
of  its  next  Session.  He  may  in  Council  constitute  new 
provinces,  appoint  a  Lieutenant-Governor  to  a  province  so 
constituted,  and  define  his  authority,  and  he  may  alter  the 
boundaries  of  existing  provinces.  This  he  does  by  proclama- 
tion, but  no  such  proclamation  is  of  force  until  the  sanction  of 
the  Queen  is  communicated  to  the  Governor- General  by  the 
Secretary  of  State.  But  the  Governor-General  must  take 
the  orders  of  the  Secretary  of  State  ^,  and  facilities  of  com- 
munication, through  the  telegraph  and  in  other  ways,  have 
diminished  the  power  of  initiative  which  his  presence  on  the 
scene  of  action  formerly  gave  him. 

Indian  legislation  is  effected  by  the  Governor-General  in 
Council  ^,  and  the  Council  for  this  purpose  is  increased  by  a 
number  of  persons,  not  less  than  six  nor  more  than  twelve, 
appointed  by  the  Govemor-GeneraL  No  legislative  measure 
may  be  introduced  without  the  leave  of  the  Council :  and  on 
the  introduction  of  certain  sorts  of  measures  the  Governor- 
General  has  a  veto  ^.  He  may  refuse  his  assent  to  a  law  passed 
by  the  majority  of  the  Council  or  may  reserve  it,  and  so  suspend 
its  operation  until  the  Queen  has  signified  her  assent.  If  he 
assents  the  law  takes  effect,  unless  and  until  it  is  disallowed  by 
the  Home  Government.  The  Government  of  the  Presidencies  is 
similar  in  character  to  the  Government  of  the  Indian  Empire. 
The  Preai-  The  Governor  of  each  Presidency  has  a  Council  for  exe* 
cutive  and  a  larger  Council  for  legislative  purposes.  But 
his  legislation  is  subject  not  only  to  the  Royal  veto,  but 

^  ai  &  22  Vict  c.  106,  $  3.  ^  24  &  25  Vict.  0.  67,  §  10. 

'  The  measures  affected  by  the  Governor-General's  veto  are : 

(i)  Measures  affecting  the  public  debt  or  charging  the  revenues  of  India. 

(2)  Affecting  religion  or  rights  and  usages  of  Her  Majesty's  subjects  in 

India. 

(3)  Discipline  of  naval  or  military  forces. 

(4)  Relation  with  foreign  Princes  or  States. 
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also  to  the  veto  of  the  Governor-General.  Nor  can  his 
Council  initiate  without  the  consent  of  the  Governor- General 
any  of  the  matters  which  the  Governor- General  may  forbid 
to  be  introduced  to  his  own  Council,  nor  in  addition,  matters 
affecting  (i)  communication  by  post  or  telegraph,  (7,)  coinage, 
(3)  the  penal  code,  (4)  patent  or  copyright. 

Section  V. 
Miscellaneous  Possessions,  Dependencies  and  Protectorates, 

§  1.  Miscellaneous  Possessions. 

Under  this  heading  must  be  placed  some  possessions  of  the 
Crown  which  do  not  fall  into  either  of  the  preceding  sections. 
The  Peninsula  of  Aden  and  the  Island  of  Perim,  adjacent  to  it  Aden, 
at  the  mouth  of  the  Red  Sea,  are  governed  from  Bombay^ 
and  in  strictness  form  a  part  of  British  India.  So  too  does 
the  Island  of  Socotra,  about  300  miles  to  the  south-east  of 
Aden.  The  Island  of  Ascension  in  the  South  Atlantic,  with  Asceiuion. 
a  population  of  about  166,  is  under  the  supervision  of  the 
Lords  of  the  Admiralty;  so,  too,  would  seem  to  be  the  little 
settlement  of  Tristan  d'Acunha,  with  its  population  of  eighty- 
four,  where  *  the  inhabitants  practically  enjoy  their  goods  in 
common,  and  there  is  no  strong  drink  on  the  island  and  no 
crime.'  Some  small  islands  in  the  Indian  Ocean,  and  the  Islands. 
Island  of  Sombrero  in  the  West  Indies,  are  used  for  light- 
houses maintained  by  the  Board  of  Trade  ^ ;  others  in  the 
Pacific  are  leased  by  the  High  Commissioner  for  the  Western 
Pacific  after  consultation  with  the  Treasury'. 

Cyprus  is  occupied  and  administered  by  England.  It  is  Cyprus. 
not  part  of  the  dominions  of  the  Crown :  the  property  is  in 
Turkey,  though  England  has  compulsory  powers  to  purchase 
land  for  public  purposes.  The  revenue,  so  far  as  it  exceeds 
the  expenditure,  is  also  handed  over  to  Turkey,  and  our  interest 
in  the  island  is  always  determinable  upon  the  restoration  by 
Russia  to  Turkey  of  certain  Asiatic  conquests. 

^  Colonial  Office  list,  p.  21a  '  Ibid.,  Tit.  Misoellaneous  Islands. 
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But  Cyprus  under  our  occupation  has  a  constitution  under 
a  High  Commissioner,  who  is  virtually  a  Colonial  Governor 
acting  under  the  Colonial  Office,  an  executive  and  legislative 
Council,  the  latter  being  partly  elected,  and  a  gradation  of 
civil  and  criminal  Courts  ^ 

§  2.  Dependent  States. 
India.  There  are  in  India,  dependent  on  the  Imperial  Government, 

about  800  native  states  varying  almost  infinitely  in  size, 
population  and  importance,  covering  about  600,000  square 
miles,  with  a  population  of  55  millions.  The  degrees  of 
dependence  vary,  but  in  all  alike  we  find  that  the  British 
Government  controls  the  external  or  foreign  relations,  makes 
itself  generally  responsible  for  the  internal  peace  and  good 
order  of  the  native  state,  and  specially  responsible  for  the 
safety  of  British  subjects  resident  therein,  and  further  re- 
quires the  native  state  to  assist  in  repelling  attacks  frool 
abroad,  in  maintaining  order  at  home. 

The  control  thus  laid  on  the  action  of  these  dependent 
states  is  exercised  through  a  British  Resident  appointed  for 
The  Stmits  this  purpose  by  the  Governor-General.  A  group  of  depend- 
moDtfl.  encies  similar  in  character  has  grown  up  about  the  Straits 
Settlements,  where  the  small  native  states  admit  a  British 
Resident  to  administer  or  advise  in  the  administration  of  their 
affiurs. 

But  I  do  not  desire  to  do  more  than  call  attention  to  the 
existence  of  these  dependencies:  they  afiect  the  external 
relations  of  the  Empire,  not  the  constitution  of  this  country'. 

§  3.  Protectorates  and  Spheres  of  Injlttence. 

These  forms  of  dependence  upon  the  Crown  differ  from 
those  last  mentioned,  in  that  they  do  not  exist  in  connection 

^  Colonial  Office  list,  1891,  p.  300.  And  see  Colonial  Executive,  Bepre- 
tentative  AsBemblies  and  Electorates,  Commons  Papers,  1889  [70],  p.  59. 

^  For  a  general  account  of  the  character  of  such  dependencies,  see  an  article 
by  Sir  A.  Lyall  on  '  Frontiers  and  Protectorates,'  in  the  Fortnightly  Review 
for  August,  1 89 1. 


Sect.  V.  §3.]    OP  THE   CEOWN.      PB0TE0T0EATE8.  271 

with  states  of  a  settled  constitntion  or  defined  area,  and  they 
involve  questions  of  such  ambiguity  as  may  well  arise  in 
dealing  with  large  uncivilized  tracts  of  country  such  as  the 
interior  of  Afirica  or  the  coast  of  Borneo. 

But  it  may  be  enough  to  say  that  they  come  into  existence 
in  one  of  three  ways : — 

(a)  By  treaty  with  native  chiefs,  enabling  jurisdiction  to  be  Treaty 

J  .  "J  jx_j»_*»i  "J  with  native 

exercised,  property  acquired,  and  trading  privileges  enjoyed  powers, 
by  British  subjects.     An  illustration  of  such  a  process  may  be 
found  in  the  Niger  Protectorate. 

(P)  By  treaty  with  foreign  powers,  whereby  they  undertake  Treaty 
not  to  attempt  to  acquire  influence  or  temtory  over  a  given  foreign 
area  by  treaty  or  annexation.     Such  a  mode   of  dealing  ^^^"' 
is  illustrated  by  the  seventh  Article  of  the  Anglo*6erman 
Agreement  of  1890. 

The  two  powers  engage  that  neither  will  interfere  with  any  Anglo- 
sphere  of  influence  assigned  to  the  other  by  Articles  i  to  4.     One  ™^''„i. 
power  will  not  in  the  sphere  of  the  other  make  acquisitions, 
conclude  treaties,  accept  sovereign  rights  or  protectorates,   or 
hinder  the  extension  of  influence  of  the  other. 

It  is  understood  that  no  companies  nor  individuals  subject  to 
one  power  can  exercise  sovereign  rights  in  a  sphere  assigned  to 
the  other,  except  with  the  assent  of  the  latter. 

Since  this  treaty  was  made  the  Queen  has  by  Order  in 
Council  placed  the  South  African  sphere  of  influence  under 
the  government  of  the  High  Commissioner  for  South  African 
affairs.  .Without  formal  annexation  of  territory  such  govern- 
ment must  needs  be  implied  in  the  words  of  the  Order. 

In  the  exercise  of  the  powers  and  authorities  hereby  conferred 
upon  him,  the  High  Commissioner  may  among  other  things  from 
time  to  time  by  proclamation  provide  for  the  administration  of 
justice,  the  raising  of  revenue,  and  generally  for  the  peace,  order, 
and  good  government  of  all  persons  within  the  limits  of  this  Order, 
including  the  prohibition  and  punishment  of  all  acts  tending  to 
disturb  the  public  peace  ^ 

^  Order  in  Council,  May  9,  1891.  The  Order  recites  the  fact  that  the 
territories  dealt  with  are  under  the  protection  of  Her  Majesty,  that  she  has 
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Cliiriered  (y)  By  the  grant  of  charters  to  Companies,  as  the  North 
companies,  g^yj^^^  Company,  or  the  three  great  Companies  for  the  Niger, 
East,  and  Sonth  Africa.  These  charters  enable  the  Companies 
to  acquire  territory  and  to  make  ordinances  and  exercise 
jurisdiction  over  it,  subject  to  the  approval  and  continuous 
supervision  of  the  Secretary  of  State.  The  charter  of  the 
South  African  Company  may  be  referred  to  as  the  most 
recent  instance  of  the  grant  of  such  powers^. 

The  Protectorates  or  spheres  of  influence,  as  distinguished 
firom  the  dependent  native  states  adjacent  to  British  India  or 
the  Straits  Settlements,  would  seem  to  exist  not  so  much  for 
the  better  defence  of  our  own  frontiers  as  for  the  acquisition 
of  a  &esh  field  for  commercial  enterprise  or  settlement.  Such 
would  certainly  seem  to  be  the  case  in  Africa  and  North 
Borneo.  The  High  Commission  over  the  Pacific  Islands 
vested  in  the  Governor  of  Fiji  exists  for  a  difierent  purpose, 
mainly  for  the  protection  of  the  islanders  from  being  kid- 
napped and  carried  into  slavery,  and  secondly  for  the  pro- 
vision of  a  jurisdiction  to  punish  crimes  committed  by 
British  subjects  on  these  islands  and  settle  disputes  between 
British  subjects  living  there. 

power  and  juriBdiction  in  the  same  by  treaty,  grant,  nsage,  eufferanoe  and  other 
lawful  means,  and  aUeges  itself  to  be  made  by  virtue  and  in  exercise  of  the 
powers  by  the  Foreign  Jurisdiction  Act  or  otherwise  in  Her  Majesty  vested. 
But  the  Order  goes  a  long  way  beyond  any  powers  conferred  by  the  Foreign 
Jurisdiction  Act. 
'  London  Gazette,  Dec.  ao,  1889. 
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THE   CROWN  AND   FOREIGN  RELATIONS. 

For  external  purposes  the  Crown  represents  the  community.  Repre- 
No  person  or  body  save  the  Queen,  by  her  ministers  or  her  oharaoter 
accredited  representatives,  can  deal  with  a  foreign  state  so  as  ^^J^^ 
to  acquire  rights  or  incur  liabilities  on  behalf  of  the  com- 
munity at  large. 

The  prerogative  of  the  Crown  in  this  respect  is  exercised, 
subject  always  to  the  collective  advice  of  the  Cabinet,  through 
one  of  her  Majesty's  Principal  Secretaries  of  State,  to  whom  is 
entrusted  the  business  of  communicating  with  the  representa- 
tives of  foreign  states  in  this  country,  and  with  our  own  repre- 
sentatives in  other  communities. 

§  1.   TAe  Foreign  Office. 

The  Secretary  of  State  for  Foreign  Affairs  is  assisted  by  The  staff  of 
two  Under  Secretaries  of  State,  one  of  whom  is  political,  the  office!'*^ 
other  permanent ;  two  assistant  Under  Secretaries,  a  Librarian, 
a  head  of  the  Treaty  Department,  and  a  staff  of  clerks  ^.  The 
chief  business  of  the  Secretary  of  State,  besides  formal  duties 
such  as  the  presentation  of  the  representatives  of  other  powers 
to  the  Queen^  consists  in  receiving  and  answering  communica- 
tions from  individuals,  from  other  departments  of  government, 
from  our  own  diplomatic  agents  abroad,  and  from  those  of 
other  states,  and  in  determining  the  policy  of  this  country 
towards  others. 

^  Foreign  Office  Guide,  4-5. 
VOL.  II.  T 
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Its  pro-  His  relation  to  the  Crown  and  to  liis  colleagues  in  the 

^^^*  transaction  of  his  business,  is  best  described  in  the  evidence 
given  by  Mr.  Hammond,  then  permanent  Under  Secretary, 
before  a  Parliamentary  Committee  in  1861  \ 

When  letters  or  despatches  arrive  they  are  sent  by  one  of 
the  clerks  to  one  of  the  Under  Secretaries,  he  reads  and  sends 
them  on  to  the  Secretary  of  State,  who  reads  them,  gives 
instructions,  and  returns  them.  The  Under  Secretary  having 
studied  the  instructions,  sends  the  papers  to  the  clerk  into 
whose  department  they  &11,  who  registers  them  and  carries 
them  out. 

But  important  despatches  and  correspondence  with  our 
Ministers  abroad  do  not  end  here.  The  despatches  and  if 
necessary  the  drafts  of  answers  are  sent,  first  to  the  permanent 
Under  Secretary,  then  to  the  Prime  Minister^  then  to  the 
Queen,  and,  as  we  have  seen,  Her  Majesty  desires  always  to 
Ante,  have  time  to  form  an  opinion  upon  important  despatches 
^^"*  *  '  before  they  are  sent ;  lastly,  they  are  circulated  among  the 
members  of  the  Cabinet. 

§  2.   Diplomatic  Agents  and  Consuls. 

But  it  is  obvious  that  important  and  pressing  matters 
cannot  be  dealt  with  wholly  by  correspondence.  So  in  all 
foreign  civilised  states  of  any  importance  the  interests  of  this 
country  are  superintended  by  two  classes  of  agents  resident 
on  the  spot :  diplomatic  agents  and  consuls. 
Diplomatio  A  diplomatic  agent  may,  in  point  of  dignity,  be  an  am- 
bassador or  merely  a  chargS  d'affaires.  He  may  be  per- 
manently accredited  to  the  Court  of  a  foreign  country,  or  he 
may  be  despatched  on  a  special  mission :  but  in  all  ca£es  he 
represents  the  state  from  which  he  is  sent. 

One  state  may  refuse  to  receive  or  retain  the  diplomatio 
agent  of  another,  either  because  it  desires  to  break  off  all 
friendly  relations  and  enter  upon  a  state  of  war,  or  because 

^  Report  of  Committee  on  Diplomatio  Service,  PwliiunentMy  Papen^  1861, 
VoL  vi  p.  75. 
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the  individual  agent  is  personally  disagreeable,  or  politically 
hostile  to  it,  or  because  his  reception  would  amount  to  an  ad- 
mission of  claims  which  it  does  not  recognise,  as  in  the  case 
of  the  Papal  legates  of  days  before  the  English  Reformation. 

A  discussion  on  the  powers  and  duties  of  diplomatic  agents  Forms  of 
is  not  proper  to  this  work.  The  forms  of  their  appointment  ment. 
vaiy.  Ambassadors  and  envoys  plenipotentiary  receive  powers 
to  treat  and  negotiate  under  the  great  seal,  and  also  a  letter 
of  credence  under  the  sign  manual  to  the  Sovereign  or  Presi- 
dent of  the  country  to  which  they  are  sent.  A  charge  d'affaires 
has  no  such  ample  powers,  and  his  letter  of  credence  is  signed 
by  the  Secretary  of  State  '^. 

Persons  thus  accredited  either  by  the  Queen  of  this  countiT  Immu- 

Till  ifHl 

to  other  states,  or  by  other  states  to  the  Queen,  enjoy  certain         ' 
immunities  from  the  law  of  the  land  in  which  they  reside. 

It  is  sometimes  said  that  such  immunities,  like  the  privilege  the  reason 
of  members  of  Parliament,  rest  on  their  necessity  for  the  pur- 
pose of  enabling  those  who  enjoy  them  to  discharge  their 
duties  without  hindrance ;  but  the  more  correct  view  seems  to 
be  that  they  rest  on  the  representative  character  of  the  diplo- 
matic agent.  The  immunities  which  would  be  due  to  his 
Sovereign  are  due  to  him.  In  one  respect  he  is  not  merely 
free  from,  but  outside  of  the  law  of  the  state  to  which  he  is 
accredited.  His  children  born  there  are  not  subjects  of  that 
state  but  follow  the  nationality  of  their  father^. 

Besides  this  he  is  exempt  from  its  criminal  jurisdiction, 
though  exceptions  may  be  noted  in  which  an  ambassador 
having  taken  part  in  conspiracies  against  the  state  to  which 
he  is  accredited,  has  been  arrested  and  kept  in  custody^. 

He  is  also  exempt  from  its  civil  jurisdiction.  The  limits 
of  this  exemption  differ  in  different  countries ;  so  does  the 
authority  for  the  exemption.  In  some  it  rests  on  general 
principles  of  international  law  embodied  in  the  common  law 

*  For  forms  of  powers  to  treat  and  negotiate,  and  of  letters  of  credence,  see 
Appendix  II. 

*  Hall,  International  Law,  3rd  ed.  §  50,  p.  17a 

'  Ibid.  p.  168,  and  see  cases  there  cited.    Martin,  Causes  CdSbres,  L  103. 

T  a 
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of  the  land  ^.     In  some  it  is  based  on  the  same  principles 
Inuna-       affirmed,   as   such,   in  a  civil  code.     In  oar  own  coontiy 

nitiee  of  a  ,        .  .  .  . 

foreign  am-  the  exemption  is  a  specific  piece  of  Statate  law  makings  no 
England."*  pretension  to  embody  any  general  principles,  but  passed  ad- 
mittedly to  prevent  the  recurrence  of  a  scandaL 

The  Act  7  Anne,  c.  I2,  after  reciting  the  insults  offered  to 
'his  excellency  Andrew  Artemonowitz  Matneof,  ambassador 
extraordinary  of  his  Czarish  Majesty,  Emperor  of  Russia,'  who 
had  been  pulled  out  of  his  coach  and  detained,  goes  on  to 
enact  that 


Statute 
Law. 


General 
principle. 


'To  prevent  the  like  insolences  for  the  future  be  it  further 
declared  by  the  authority  aforesaid  that  all  writs  and  processes 
that  shall  at  any  time  hereafter  be  sued  forth  or  prosecuted 
whereby  the  person  of  any  ambassador  or  other  publick  minister 
of  any  foreign  prince  or  state  authorized  and  received  as  such  by 
Her  Majesty  her  heirs  or  successors,  or  the  domestick  or  domestick 
servant  of  any  such  ambassador  or  other  publick  minister  may 
be  arrested  or  imprisoned  or  his  or  their  goods  or  chattels  may 
be  distrained  seized  or  attached  shall  be  deemed  and  adjudged 
to  be  utterly  null  and  void  to  all  intents  constructions  and  purposes 
whatever.' 

But  behind  this  enactment  lies  a  general  principle  accepted 
by  our  Courts  and  reaching  far  beyond  the  exemption  from 
civil  process  of  an  ambassador  and  his  suite. 

'"We  are  of  opinion,'  said  Brett  J.,  delivering  the  judgment 
of  the  Court  of  Appeal,  Hhat,  as  a  consequence  of  the  absolute 
independence  of  every  sovereign  authority,  and  of  the  international 
comity  which  induces  every  sovereign  state  to  respect  the  inde- 
pendence of  every  other  sovereign  state,  each  and  every  one 
declines  to  exercise  by  means  of  any  of  its  courts,  any  of  its 
territorial  jurisdiction  over  the  person  of  any  sovereign  or  ambas- 
sador of  any  other  state,  or  over  tlie  public  property  of  any  other 
state  which  is  destined  to  its  public  use,  or  over  the  property  of 
any  ambassador,  though  such  sovereign,  property,  or  ambassador 
be  within  its  territory,  and  therefore,  but  for  the  common  agree- 
ment, subject  to  its  jurisdiction  '.* 

^  So  I  understand  Mr.  HalVs  description  of  the  role  laid  down  hy  the 
French  Courts,  p.  1 73. 
«  The  ParlemerU  Befge,  5  P.  D.  197. 
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The  dvil  immunity  extends  to  the  suite''  and  servants  of  a  Suite  and 
diplomatic  agent,  not  apparently  in  their  own  right  but 
because  of  their  necessity  to  the  dignity  or  the  duties  of  their 
master  ^.  The  question  of  the  immunity  of  such  persons  from 
criminal  jurisdiction  is  not  settled.  In  England  they  are  held 
liable  to  the  criminal  law.  In  other  countries  the  difficulty 
seems  to  be  evaded  by  the  readiness  of  the  master  to  hand 
over  the  delinquent  servant  to  justice  ^. 

The  territorial  immunities  of  the  house  of  a  diplomatic  House, 
agent  are  also  doubtful.  Where  the  agent  himself  is  liable 
to  be  arrested  on  the  g^unds  stated  above,  the  privileges  of 
his  house  end  with  his  own ;  where  a  servant  or  member  of 
his  suite  has  committed  an  offence  against  the  criminal  law,  it 
would  seem  that  in  England  and  France  it  is  the  practice  to 
disregard  the  immunity  of  the  house  for  the  purpose  of  making 
the  arrest^.  When  the  offence  has  been  committed  by  a  subject 
of  the  country  to  which  the  agent  is  accredited,  it  is  obviously 
right  that  the  law  should  take  its  course.  In  short,  the 
house  of  a  foreign  minister  does  not  appear  to  be,  like  a  public 
ship  in  a  foreign  harbour,  extra  territorial,  but  merely  exempt 
from  jurisdiction  so  far  as  is  necessary  to  support  the  dignity 
of  the  minister  and  to  enable  him  properly  to  discharge  his 
duties. 

A  consul  does  not  represent  the  state  for  which  he  acts  in  A  conBul, 
its  external  relations  to  other  states,  unless,  as  sometimes 
happens,  he  is  clothed  with  a  diplomatic  character  in  addition 
to  his  consular  fimctions.  Otherwise  he  is  merely  employed 
to  attend  to  the  interests  of  the  citizens  of  his  state  during 
their  stay  in  the  country  wherein  he  is  engaged  to  reside. 

His  business  is  to  authenticate  documents,  and  births  and  his  duties, 
deaths,  and  to  take  statements  from  captains  of  ships  of  the 
state  which  employs  him  as  to  injuries  sustained  at  sea.     He 

'  If  the  servftnt  of  an  ambassador  engage  in  trade  he  is  liable  under  the 
bankruptcy  laws.    7  Anne,  o.  I3,  s.  5. 

•Hall,  §51,  p.  175. 

*  Hall,  §  53,  p.  176  etteq. 
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how  far 
judicial. 


Consular 
immu- 
nities. 


receives  complaints  from  sabjecte  of  that  state  as  to  any  in- 
justice inflicted  upon  them,  he  administers  their  property  if 
they  die  in  the  country  of  his  residence,  and  arbitrates  on. 
disputes  which  they  may  bring  before  him ;  he  collects  in- 
formation^  commercial  and  economical,  and  forwards  it  to  the 
Foreign  Office  \ 

Apart  from  Statute  or  Order  in  Council  requiring  a  consul 
to  exercise  a  jurisdiction  possessed  by  the  Crown  in  a  foreign 
land,  the  consular  office  has  no  inherent  judicial  power.  Such 
as  is  exercised  by  consuls  may  best  be  dealt  with  under  the 
head  of  foreign  jurisdictions. 

A  consul  is  appointed  by  commission  or  patent  from  the 
government  of  the  country  which  employs  him.  This  needs 
to  be  confirmed  by  an  exequatur^  a  document  issued  by  the 
government  of  the  country  wherein  the  consul's  duties  are  to 
be  discharged.  In  England  such  documents  are  issued  from 
the  Foreign  Office.  The  exequatur  may  be  refused  or  with- 
drawn if  the  consul  should  be  personally  unacceptable  or 
should  misconduct  himself  in  the  exercise  of  his  office. 

The  immunities  of  a  consul  are  of  somewhat  uncertain 
extent.  Practically  he  is  entitled  to  have  his  archives  and 
other  official  documents  treated  as  inviolable,  and  to  be  exempt 
from  such  personal  liabilities  (such  as  serving  on  juries  or  in 
the  militia)  as  would  interfere  with  the  continuous  discharge 
of  his  duties. 


war 


§  3.   War,  Peace  and  Treaties. 

The  pre-  The  Queen,  acting  on  the  advice  of  her  ministers,  makes 
^^]^  war  and  peace.  The  House  of  Commons  mily  refuse  sup- 
plies for  a  war,  or  either  House  may  express  its  disapproval 
by  resolutions  condemnatory  of  the  ministerial  policy,  or  by 
address  to  the  Crown,  or  by  making  the  position  of  the 
ministry  in  other  ways  untenable :  but  Parliament  has  no 
direct  means  either  of  bringing  about  a  war  or  of  bringing  a 
war  to  an  end. 


^  For  a  fuller  aooount  of  consular  duties,  see  Ball,  $  105,  pp.  314-321. 
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Nor  does  a  decided  expression  of  opinion  by  the  House  of  how  far 
Commons  always  overbear  the  policy  of  a  ministry.     In  1782  by  Parlia- 
a  resolution  of  the  House  of  Commons,  followed  by  an  address  ™®^*' 
to  the  Crown,  caused  Lord  North  to  take  steps  to  6nd  the  war 
with  the  American  colonies  ^ ;  but  in  1857  a  resolution  of  the 
House,  condemnatory  of  the  war  with  China,  caused  Lord 
Palmerston  to  appeal  to  the  country,  with  the  result  that  a 
majority  of  his  supporters  were  returned  at  a  general  election. 

The  prerogative  of  the  Crown  in  making  peace  is  so  much  Peace  and 
involved  in  questions  as  to  the  prerogative  in  making 
treaties  that  the  two  must  be  dealt  with  together*  Parlia- 
ment has  only  indirect  means  of  bringing  a  war  to  a  close, 
but  it  is  hard  to  conceive  of  a  peace  concluded  simply  by  a 
cessation  of  hostilities  and  mutual  assurances  of  amity.  Some 
engagements  must  be  entered  into  or  territory  ceded,  and  a 
question  arises  in  this  form :  No  one  but  the  Crown  can  bind 
the  community  by  treaty,  but  can  the  Crown  invariably  do  so 
without  the  co-operation  of  Parliament  ? 

This  much  appears  to   be   certain ;   that  where  a  treaty  Limits  on 
involves  either  a  charge  on  the  people  or  a  change  in  the  law  make 
of  the  land  it  may  be  made,  but  cannot  be  carried  into  effect,       ^^' 
without  the  sanction  of  Parliament.   Such  treaties  are  therefore 
made  subject  to  the  approval  of  Parliament  and  are  submitted 
for  its  approval  before  ratification,  or  ratified  under  condition. 

Such  are  treaties  of  commerce  which  might  require  a  change  Chaiges  on 
in  the  character  or  the  amount  of  duties  charged  on  exported 
or  imported  goods  :  or  extradition  treaties  which  confer  on  the 
executive  a  power  to  seize,  take  up  and  hand  over  to  a  foreign  ChangeB  in 

law 

state,  persons  who  have  committed  crime  there  and  taken 
refuge  here  ^. 

The  question  whether  the  Crown  can,  by  treaty  merely,  Grant  of 
extend  to  foreigners  immunities  from  the  law  of  the  land,  nities. 
which  would  afiect  the  private  rights  of  citizens,  was  raised 
in  the  case  of  the  Parlement  Beige  ^. 

1  Cobbett,  Pari.  Hist. 

*  Fonytb,  Cases  and  Opinions  in  Constitational  Law,  369. 

»  L.  R.  4  P.  D.  154-5. 
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It  was  alleged  in  that  case  that  the  Queen  had  by  con- 
vention with  the  King  of  the  Belgians,  conferred  upon  a  ship, 
assumed  bj  the  Court  to  be  a  private  ship  engaged  in  trade, 
the  immunities  of  a  public  ship,  or  ship  of  war,  so  as  to 
disentitle  a  British  subject  &om  proceeding  against  her  for 
injuries  sustained  in  a  collision.  Sir  Robert  Phillimore  held 
that  the  treaty-making  prerogative  did  not  extend  this  length, 
and  gave  judgment  against  the  ship.  His  decision  was 
reversed  bj  the  Court  of  Appeal,  but  on  a  different  ground, 
namely,  that  the  Parlemefit  Beige  wm  a  public  ship,  although 
not  a  ship  of  war,  being  used  for  a  national  purpose,  the  trans- 
mission of  mails.  The  Court  carefully  abstained  &om  ex- 
pressing any  opinion  on  the  point  on  which  Sir  Robert 
Phillimore  mainly  rested  his  judgment. 
Geesion  of  The  extent  of  the  royal  prerogative  as  regards  the  cession  of 
^^'  territory  has  been  discussed  with  vehemence  of  late,  and  left 
unsettled.  Various  limitations  have  been  alleged.  It  is  said 
that  the  Queen  may  cede  territories  acquired  by  conquest,  or 
Crown  colonies,  but  not  other  territory,  that  she  may  not  cede 
territory  in  respect  of  which  Parliament  has  legislated,  that 
her  powers  of  cession  at  the  end  of  a  war  are  different  from  and 
larger  than  her  powers  in  time  of  peace.  But  this  much  is 
clear,  that  there  is  no  authority  beyond  dicta  of  lawyers, 
expressed  in  Parliamentary  debate  or  otherwise,  for  any  such 
limitation  on  the  powers  of  the  Crown  as  has  been  alleged. 

In  1876  a  case  came  before  the  Judicial  Committee  of  the 
Privy  Council  in  which  the  High  Court  of  Bombay  had  held, 
for  the  purposes  of  its  judgment,  that  territory  had  been  ceded 
and  that  the  Crown  had  no  power  to  make  such  cession  in  time  of 
peace  without  consent  of  Parliament.  The  Judicial  Committee 
reversed  the  judgment  of  the  Indian  Court,  holding  that  what 
had  taken  place  did  not  amount  to  a  cession,  but  their  Lordships 
expressly  stated  that  they  entertained  grave  doubts  '  as  to  the 
soundness  of  the  general  abstract  doctrine  laid  down  ^Z 

In   1890  the   Queen  in    concluding  a  treaty  with  the 

^  Dunodhar  Gordhan  v.  Deoram  Kangi,  z  App.  Ca.  352. 
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Emperor  of  Germany,  which  provided  among  other  things  for  Case  of 
the  cession  of  Heligoland  to  the  Emperor  \  was  advised  by  ^^ 
her  Ministers  to  make  the  cession  conditional  on  the  approval 
of  Parliament.  This  invitation  to  Parliament  to  share  in  the 
exercise  of  the  prerogative  rights  of  the  Crown,  and  therewith 
to  assume  the  responsibilities  of  the  Executive,  was  much 
criticised  in  debate.  The  state  of  the  question  was  most 
fully  and  clearly  put  by  Mr.  Gladstone  : — 

'  There  is  one  thing  which  I  think  is  still  higher  than  the  dicta 
of  legal  authorities,  in  this  important  question,  and  it  is  our  long, 
uniform  and  unbroken  course  of  practice.  It  is  one  thing  to 
stand  upon  the  opinion  of  an  ingenious  or  even  a  learned  man  :  it 
is  another  thing  to  cite  the  authority  of  an  entire  State,  signified 
in  practical  conclusions,  after  debate  and  discussion  in  every 
possible  form,  all  bearing  in  one  direction,  and  stamped  with  one 
and  the  same  character.  It  is  hardly  possible,  I  believe,  to  con- 
ceive any  kind  of  territory  —  colonies  acquired  by  conquest, 
colonies  acquired  by  settlement,  with  representative  institutions 
or  without  representative  institutions — it  is  not  possible  to  point 
out  any  class  of  territory  where  you  cannot  show  cases  of  cession 
by  the  Crown  without  the  authority  of  Parliament'.' 

The  precedent  is  an  unfortunate  one.  Either  House  of 
Parliament  can  always  signify  its  disapprobation  of  a  treaty, 
and  a  ministry  can  always,  if  strong  enough,  procure  a  vote 
expressive  of  approval.  But  to  make  the  ratification  of  a 
treaty  depend  upon  the  goodwill  of  a  popular  assembly  seems 
to  be  an  abnegation  on  the  part  of  the  Executive  of  a 
responsibility  which  Ministers  ought  to  be  ready  to  assume  on 
behalf  of  the  Crown. 

§  4.  Foreign  Jurisdiction. 

The  Queen  has  power  '  by  treaty  capitulation,  grant,  usage,  Foreign 
sufferance,  and  other  lawful  means/  to   exercise  jurisdiction  {i^ 
within  divers  foreign  countries. 

The  history  of  foreign  jurisdiction  of  this  nature  begins  TheLevant 

Company. 
*  63  &  54  Vict,  c  3a.  *  Hansard,  CCC.XLVII.  p.  764. 
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with  the  Levant  Company,  which  obtained  a  charter  in  1581, 
renewed  in  1606  and  1662,  conferring  power  to  appoint 
consuls  who  shoald  administer  jnstice  between  merchants  '  in 
ail  places  in  the  dominion  of  the  Grand  Seignior,  and  in  other 
places  in  the  Levant  Seas/  By  capitulations  made  with  the 
Ottoman  Porte  suits  between  subjects  of  the  Crown  were, 
throughout  the  territories  described  in  the  charter,  to  be 
decided  by  the  judges  therein  described,  and  not  by  the  local 
Courts. 

Usage  appears  to  have  extended  this  jurisdiction  from 
cases  in  which  both  parties  were  British  subjects,  to  cases 
in  which  the  defendant  only  was  a  British  subject,  and  to 
cases  of  crimes  committed  by  British  subjects. 
Statnieaon  "When  the  Levant  Company  ceased  to  exist  it  became 
necessary  to  provide  for  the  exercise  of  this  jurisdiction  other- 
wise than  by  the  Company's  charter,  and  the  series  of  Foreign 
Jurisdiction  Acts  began,  which  are  now  consolidated  in  the 
Act  of  1890  (52  &  54  Vict.,  c.  37).  The  purport  of  these 
Acts  has  been  to  give  to  the  Crown  full  power  to  provide 
by  Order  in  Council  for  the  exercise  of  such  jurisdictions, 
wherever  ^by  treaty,  capitulation,  grant,  usage,  sufferance, 
and  other  lawful  means,'  they  have  been  acquired  or  have 
come  into  existence  ^. 
Climoier  Foreign  jurisdictions  exercised  in  consular  courts  exist  at 
ti<^  '  the  present  time  (i)  in  civilised  independent  states  by  virtue 
of  express  treaty,  as  in  Turkey,  Persia,  China,  and  Japan; 
(2)  in  protected  states  with  a  settled  form  of  government,  as 
in  the  protected  African  communities,  where  the  relation  of 
suzerain  and  dependent  state  involves  such  a  jurisdiction^; 

^  For  an  aoooont  of  the  history  of  oonsulmr  jariidiction,  and  of  the  law 
(Statutes,  Orders  in  Council,  and  decided  cases)  down  to  1887,  see  Taning, 
CoMvlar  Jurisdiction  in  ike  JStut.  Since  1887,  however,  the  Acts  have  been 
consolidated  and  some  important  Orders  have  been  made. 

'  The  jurisdictions  exercised  in  the  dependent  Indian  states  do  not  originate 
in  treaty  but  in  the  relation  of  suzerain  and  dependent  state ;  they  are  the 
concern  of  the  India  Office,  and  not  of  the  Foreign  Office,  and  however 
analogous  they  may  be  to  the  matter  in  the  text  they  are  not  *  foreign  *  or 
consular  jurisdictions. 
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(3)  in  countries  with  no  settled  form  of  government,  as  in  the 
African  spheres  of  influence,  or  in  the  Pacific  islands. 

Where  such  a  jurisdiction  takes  its  origin  from  treaty,  its 
extent  and  the  person?  over  whom  it  may  be  exercised  must  be 
the  matter  of  express  agreement.  In  the  other  cases,  the  exercise 
of  jurisdiction  over  others  than  the  Queen's  subjects  must  be 
a  question  of  international  law,  which  I  do  not  propose  to 
discuss. 

It  is  enough  here  to  call  attention  to  these  foreign,  or  con-  Prooeas 
sular  jurisdictions^  and  to  point  out  the  three  stages  by  which  creation, 
they  come  into  being : — 

(i)  The  treaty  or  rule  of  international  law  which  renders 
their  existence  possible  ; 

(2)  The  Statute  which  gives  and  defines  the  power  by 
which  the  Queen  creates  them ; 

(3)  The  Order  in  Council  by  which  they  are  in  feet 
created,  and  their  extent  prescribed  as  to  the  law  to  be 
administered  and  the  persons  who  are  to  be  subject  to  it. 


CHAPTER  VII. 

THE   REVENUES   OF   THE   CEOAVN  AND   THEIE 

EXPENDITURE. 

Section  I. 

The  Revenue.* 

The  revenues  of  the  Crown  are  not,  as  the  term  would  seem 
to  imply,  an  income  which  the  Queen  receives  to  spend  at 
her  pleasure.  Here  as  elsewhere  in  our  Constitution  the  iden- 
tification of  the  Crown  with  the  State  has  produced  a  mis- 
leading terminology.  The  so-called  revenues  of  the  Crown 
are  for  the  most  part  the  sums  paid,  in  various  forms,  by  the 
people  for  the  maintenance  of  the  various  objects  for  which 
Government  exists.  The  ancient  hereditary  revenues  of  the 
Crown  are  thrown  into  the  common  stock  for  this  purpose. 
Out  of  this  common  stock  a  sum  bearing  a  very  small  pro- 
portion to  the  whole,  i6'6o,ooo  out  of  about  jfe^88,ooo,ooo,  is 
assigned  to  the  Queen  to  be  used  at  her  discretion.  The 
rest  goes  to  satisfy  those  national  objects  which  cannot  be 
satisfied  except  by  money  payments,  and  is  appropriated 
precisely  to  these  several  objects  by  Parliament,  annually,  or 
once  for  all. 
Sources  of  The  arrangement  of  the  great  branches  of  the  Revenue 
in  the  annual  statement  of  national  income  and  expenditure 
furnished   to   Parliament   affords  the   outline  which  I  must 

^  The  authoritieB  for  this  section,  apart  from  the  Statute  Book,  are  Dr. 
Stubbs*  Constitutional  History,  Mr.  Dowell's  History  of  TaxtUiont  And  the 
Report  on  Public  Income  and  Expenditure  of  1869  [366]. 
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follow  in  the  earlier  part  of  this  chapter.  The  taxes  are  not 
arranged  in  their  historical  order,  nor,  in  the  case  of  the 
Excise  and  Stamp  duties,  do  the  terms  explain  the  nature  of 
the  taxation  involved.  But  the  order  and  the  terms  constitute 
the  authorised  version,  and  it  is  safer  to  adopt  them  as  they 
stand. 

The  sources  of  Revenue  are  thus  arranged  (I  append  the 
figures  for  the  year  ending  March  31,  1891) : — 

1.  Customs £19,480,000 

2.  Excise 24,788,000 

3.  Stamps 13,460,000 

4.  Land-tax  and  House-duty  2,600,000 

5.  Property  and  Income-tax  .         .         .     13,250,000 

6.  Post  Office        ....  9,880,000* 

7.  Telegraph  Service     ....       2,380,000 

8.  Crown  Lands 430,000 

9.  Miscellaneous 3,221,112  3^.  3^. 

Some  of  these  sources  of  Revenue  have  a  long  and  interest- 
ing history ;  some  are  modem.  The  Customs  and  the  taxes 
on  land  and  property  are  associated,  though  not  in  their 
present  form,  with  the  great  constitutional  struggles  of  the 
fourteenth  and  seventeenth  centuries.  The  Crown  lands  take 
us  hack  to  Saxon  times.  The  Excise  and  the  Post  Office  mark 
the  beginning  of  a  new  financial  system  under  Charles  II.  The 
Stamp  duties  are  a  product  of  modern  ingenuity.  But  I  will 
take  the  taxes  in  the  order  in  which  they  ai-e  presented  to 
Parliament,  and  describe  so  much  of  the  nature  of  each,  and  of 
its  history,  as  may  seem  important  to  be  set  forth. 

§  1.  TAe  Ciistoms, 

The  liability,  of  imported  articles  to  a  charge  levied  by  the  Origin  of 
king  is  of  very  ancient  date.  This  charge  seems,  in  its  origin^ 
to  have  been  a  re-payment  to  the  king  for  cost  incurred  in 
maintaining  the  ports  and  keeping  the  sea  clear  of  pirates. 
That  it  was  increased  in  order  to  enrich  the  Crown  seems 
plain  firom  the  words  of  Magna  Charta  wherein  the  king  The 
promises  that  he  will  not  levy  evil  tolls  upon  merchants.    A 
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prise  or  prisage  upon  imported  wine,  duties  on  imported  woad  ^ , 
fish,  and  salt,  and  an  export  duty  upon  wool  and  leather, 
appear  to  have  been  recognised  at  the  end  of  the  twelfth  and 
.  throughout  the  thirteenth  century. 
The  an-  In  1275  there  was  granted  to  Edward  I,  in  substitution  of 

tuma  I       the  indefinite  '  ancient  and  rightful  customs '  of  the  Charter, 
an  export  duty  of  half  a  mark  or  68.  Sd.  on  eveiy  sack  of  wool, 
and  on  every    3CX)    woolfells,  and  a  mark  on  every  last  of 
leather.    These  duties  were  excepted  by   the  king  in  the 
1^97.         Confirmatio  Chartarum  from  the  renunciation  therein  made  of 
his  right  to  levy  tolls  on  merchandise.     They  were  henceforth 
known  as  the  antiqiui  ciistufna. 
The  nofa        Th^nova  custuma,  first  imposed  by  Edward  I  in  1303,  and 
confirmed  after  some  vicissitudes  in  the  Statute  of  Staple?  in 
^353  ^)  b^  ^  different  origin,  and  ostensibly  a  different  inci- 
dence, since  it  was  a  charge  upon  foreign  merchants.    It  was  a 
charge  of  10^.  on  the  sack  of  wool  and  on  every  300  wool- 
fells  exported  by  alien  buyers,  and  of  ^d.  in  the  lb.  on  all 
goods  imported.     These  two  duties,  together  with  the  Priusage 
and  Butlerage  upon  wines  imported  by  English  and  foreign 
merchants,  remained  a  part  of  the  hereditary  revenues  of  the 
Crown  until  the  two  customs  duties  were  absorbed  in  the 
grants  of  tunnage  and  poundage  made  to  the  Crown  at  the 
PriBnge      commencement  of  each  reign.     Prisage  and  Butlerage  were 
Butlerage.  excepted  from  the  consolidation  of  the  customs  duties  at  the 
beginning  of  the  reign  of  Charles  II ;  their  proceeds  were 
granted  by  the  Crown  to  subjects,  and  they  were  commuted 
in  1803  for  annuities  charged  on  the  Consolidated  Fund,  and 
payable  to  the  persons  entitled  to  exact  the  charge  at  the 
ports  of  England  and  Wales. 
Tannage        Tunnage  and  poundage  was  a  duty  on  exports  and  imports 
Poundage,  distinguished  from  the  above-mentioned  duties  by  the  name 
of  Subsidy.     We  must  be  careful  to  distinguish  the  two  senses 
in  which  this  term  is  used  as  applied  to  direct,  and  to  indirect 
taxation  ;  in  both  it  means  a  specific  Parliamentary  grant  as 

'  Madox,  Exchequer,  xviii.  $  4.  '37  Ed.  III.  at.  a. 
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opposed  to  the  hereditary  revenues  of  the  Crown,  bat  in  the 
department  of  direct  taxation  *  subsidy '  has  a  technical  mean-   . 
ing  to  be  explained  hereafter.    The  subsidy  of  Tunnage  and 
Poundage  is  kept  apart  as  an  item  of  revenue  £rom  the  ancient 
and  &om  the  new  or  small  customs.     Throughout  the  greater 
part  of  the  fourbeenth  century  the  king  claimed  the  right  to  levy  Export 
a  toll  upon  exported  wool,  woolfells,  or  leather,  over  and  above  wwJ.^"* 
the  customs  above-mentioned,  and  to  make  separate  agree- 
ments with  merchants  for  a  payment  on  the  tun  of  imported 
wine,  and  the  pound  of  imported  goods.     This  right  was  never 
admitted  by  Parliament,  and  at  last,  in  137 1,  it  seemed  as 
though  the  controversy  was  closed. 

The  settlement  as  to  imports  on  wool  was  embodied  in  a  Unoer- 
Statute  whereby  the  king  was  precluded  &om  taking  more  to  import 
than  the  ancient  customs  without  consent  of  Parliament.     In  ^"**^ 
the  matter  of  Tunnage  and  Poundage,  Parliament  seems  to 
have  thought  that  it  had  done  enough  in  making  an  express 
grant  of  2s,  the   tun  on  wine,  and  6d.  the  pound  on  ex- 
ported and  imported  goods,  except  wool  and  skins.     The  king 
was  not  expressly  precluded  from  raising  these  rates^  and  the 
door  was  thus  left  open  for  an  arbitraiy  increase  in  the  royal 
revenues.     The  advantage  taken  of  this  opening  by  the  Tudor 
queens  and  James  I  is  commemorated  in  Bate's  case. 

But  from  1376  down  to  the  re-settlement  of  the  revenue  at  Export  and 
the  Bestoration,  tunnage  and  poundage  at  various  rates  was  duties, 
granted  either  for  a  term  of  years  or  for  the  life  of  the  king,  ^sr^-i^^o- 
and  what  we  now  call  by  the  general  term  customs^  appears  to 
fall  under  three  heads. 

(i)  The  ancient  customs,  together  with  prisage  and  butler- 
age. 

(2)  The  subsidy  on  exported  wool. 

(3)  The  duty  at  a  rate  fixed  by  Parliament  on  the  tun  of 
imported  wine,  and  the  pound  of  imported  goods. 

These  last  two  Parliament  was  careful  to  keep  in  its  hands ; 
the  subsidy  by  the  provisions  of  the  Act  of  13  71  ^,  tunnage 

»  46  Ed.  III.  c.  4. 


288  THE   EBVENUBS   OF  THE    CROWN.      [ChAp.  VII. 

and  poundage  by  the  terminable  nature  of  the  grant.     Bat^ 
The  Tudor  this  was  an  insaffieient  security.      The  Tudor  queens  laid 
tions.         fresh  imports  on  cloth  and  sweet  wines  without  consulting 
Parliament ;  and  in  Mary's  reign  the  rating  of  merchandise 
upon  the  value  sworn  to  by  the  merchant  was  abandoned  and 
the  values  at  which  goods  of  different  sorts  should  be  rated 
was  set  forth  in  a  Book  of  Rates. 
The  Book       James  I  increased  by  an^  act  of  prerogative  the  statutoiy 
poundage  upon  certain  articles  of  commerce  and  modified  the 
Book  of  Rates  after  consultation  with  the  chief  merchants,  and 
Bate*8ca8e.  without  reference  to  Parliament.   The  resistance  of  Bate  to  the 
payment  of  the  added  duty  on  currants,  the  decision  of  the  Court 
of  Exchequer  in  favour  of  the  Crown,  the  exhaustive  discussion 
in  the  House  of  Commons  in  1610,  and  the  final  limitation 
of  the  royal  prerogative  «in  this  respect  by  the  Long  Parlia- 
ment, are  matters  with  which  I  have  dealt  elsewhere^. 
CoDBolida-       In  1 660  the  customs  were  consolidated,  andthe  rates  at  which 
1660.         commodities  should  be  charged  were  classified  in  the  Statute 
which  granted  this  portion  of  the  revenue  to  the  Crown.  The  old 
distinctions  of  ancient  and  new  customs,  subsidies  and  imports, 
were  wiped  out,  and  rates  were  classified  under  four  heads: — 
(i)  The  tunnage  on  wine. 
(2)  The  poundage  on  imported  goods. 
('3)  The  poundage  on  exported  goods. 
(4)  The  duty  on  woollen  cloth  *. 

These   were  granted  to  Charles  II   for  life,  and  in  like 
manner  to  James  II. 

New  duties  were  imposed  in  the  reign  of  William  and 
Mary,  and  in  1698  an  increased  percentage  was  chaiged  upon 
the  articles  specified  in  the  Act  of  1660,  xmder  the  title  of  the 
New  Subsidy.  Further  percentages  were  charged  during  the 
war  of  the  Spanish  succession  in  1703  and  1704,  during  the 
Further  war  of  the  Austrian  succession  in  1749,  and  during  the  Seven 
tions.  Years*  war  in  1 769  :  but  the  export  duty  on  woollen  manu- 
factures was  repealed  in  1700. 

*  Parliament,  ix.  $  3.  «  la  Car.  11.  c.  4. 


-«     -  ^ — 
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Thus  oar  revenue  laws  had  become  extremely  complex  when 
a  fresh  consolidation  of  customs  was  carried  into  effect  by  Mr.  Consolida- 
Pitt  in  1787  ^.  Hitherto  the  complication  of  the  customs  ,^8^^ 
duties  extended  not  only  to  their  collection  but  to  their  ex- 
penditure :  for  each  duty  was  appropriated  to  a  specific  item  of 
expense.  The  Committee  of  Public  Accounts  recommended 
that  the  customs  should  be  simplified ;  the  entire  revenue 
thence  arising  was  henceforth  paid  into  one  Fund,  called  the 
Consolidated  Fund. 

Since  1787  new  tarifis  have  been  enacted,  and  new  consolida- 
tion Acts  passed.  The  principles  on  which  our  modem  financial  Modem 
policy  has  in  this  respect  been  based,  are  mainly  two :  one  is  to  P"'^®^^  ^' 
simplify  and  cheapen  the  collection  of  the  revenue  by  reducing 
the  number  of  commodities  on  which  duty  is  chargeable :  the 
other  is  to  encourage  our  manufacturing  interest  by  the  abandon- 
ment of  taxes  on  raw  material  imported  into  this  country  for 
purposes  of  manufacture. 

The  simplification  may  be  said  to  have  been  initiated  by  Sir  Reduction 
Eobert  Peel.    When  he  came  into  office  in  1 842,  the  customs  ^yhig 
included  about  i  aoo  articles.     In  one  year,  1 845,  he  struck  450  ^^^^^^es. 
off  the  list  ^.     The  reduction  has  gone  on  almost  to  the  present 
day;  and  great  financial  authorities  begin  to  doubt  whether 
we  have  not  unduly  narrowed  the  basis  of  our  revenue  from 
this  source.     Be  this  as  it  may,  the  number  of  duty-paying 
articles  has  shrunk  from  1200  in  1842  to  48  in  i860,  and  to 
16  at  the  present  time. 

§  2.  The  Excise. 

Duties  on  articles  of  consumption  produced  at  home  were  The  Excise 
first  introduced  under  the  Commonwealth.     After  some  mur-  common- 
muring  at  the  novelty  of  the  tax,  and  at  its  incidence  upon  '^^^' 

« 

things  of  daily  use,  it  was  accepted  as  not  only  productive  but 
fair.  The  duties  at  that  time  extended  not  only  to  articles 
produced  at  home,  but  to  certain  articles  imported  from  abroad, 
which  were  thus  taxed  twice  over,  at  the  ports  in  accordance 

*  ay  Geo.  III.  c.  13,  s.  52.  ■  8  &  9  Vict.  c.  la. 

VOL.  II.  U 
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with  the  Book  of  Bates,  and  again  while  in  the  hands  of  the 

merchant  on  their  way  to  the  consumer. 

Resettle-        When  the  revenue  was  settled  on  the  Bestoration  of  Charles 

Restora-     II,  it  was  necessary  to  provide  the  king  with  a  source  of 

^^^  income  which  should  meet  the  loss  occasioned  by  the  abolition 

of  military  tenures. 

It  was  impossible  to  devise  a  tax  which,  without  unfairness 
to  individuals,  should  fall  upon  the  lands  heretofore  held  in 
chivalry.  A  general  land  tax  would  have  borne  hardly  on  those 
who  had  not  been  tenants  in  chiefs  or  tenants  in  chivalry :  a  tax 
limited  to  lands  so  held  would  not  have  been  fair  to  purchasers 
during  the  Commonwealth  who  had  bought  lands  which  they 
supposed  to  have  been  for  ever  freed  from  liabilities  of  this 
nature. 
The  An  excise  duty  on  beer  and  other  liquors,  although  it  did 

hereditary  -i    •  i       •       i  •      • 

Excise,  not  correspond  either  m  character  or  mcidence  to  the  source  of 
revenue  which  was  abandoned,  seemed  to  be  a  just  and  reason- 
able method  of  raising  money:  it  was  one  to  which  the  tax- 
payer had  become  accustomed  in  the  days  of  the  Commonwealth. 
An  excise  duty  was  therefore  imposed  by  I2  Car.  II.  c.  12,  and 
was  made  a  part  of  the  hereditary  revenues  of  the  Crown.  A 
duty  similar  in  character  and  amount  was  imposed  at  the  same 
time  and  granted  to  the  Crown  for  life. 

When  the  king  was  no  longer  entrusted  with  the  main- 
tenance of  all  the  services  of  the  country,  and  was  granted 
only  such  a  sum  as  would  suffice  to  maintain  the  Civil  List, 
the  hereditary  excise  with  the  other  hereditaiy  revenues 
diminished  j9r(7  tatUo  the  need  of  a  supplementary  grant  from 
Parliament  to  make  up  the  amount  at  which  the  annual  cost 
of  the  Civil  Service  was  estimated.  At  the  commencement  of 
Anne's  reign,  the  right  of  the  Crown  to  alienate  its  hereditary 
revenues  was  limited  by  the  Statute  which  granted  a  Civil 
List  to  the  Queen  ^. 

Com-  In  1736  a  portion  of  this  income  was  commuted  by  Parlia- 

muted 

'       ment  for  an  annual  payment  to  the  Crown  of  ^yofioo.     In 

*  Anne,  Stat.  i.  c.  7,  §  3.  7. 
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1787  by  the  Consolidated  Fund  Act,  already  referred  to,  all 
existing  excise  duties  were  repealed,  and  therewith  the  here- 
ditary excise.  New  duties  were  imposed  of  a  similar 
character,  and  their  produce  earned  to  the  Consolidated 
Fund,  but  a  calculation  was  made  every  year  of  the  amount 
which  the  hereditary  excise  would  have  produced. 

Without  going  into  the  detail  of  the  Statutes  on  the  subject  Snr- 
it  is  enough  to  say  that,  although  each  successive  sovereign  * 

since  George  III  has  surrendered  his  hereditary  revenues  in 
consideration  of  a  fixed  annual  payment,  the  hereditary  rights 
of  the  Crown  are  kept  alive,  while  provision  is  made  that  the  Eztin- 
income  of  which  they  are  the  subject  should,  as  in  the  case  of  ^^^  ^ 
the  Crown  lands,  go  to  the  Consolidated  Fund^  or,  as  in  the 
case  of  the  hereditary  excise,  should  not  be  raised  at  all. 

The  articles  on  which  excise  duties  are  now  levied  are  not  Use  of  the 
numerous,  but  include  beer  and  spirits  which,  together,  produce  ciae. 
more  than  a  quarter  of  the  national  revenue.  But  I  would  point 
out  some  extension  of  the  term  beyond  its  original  meaning 
of  a  tax  upon  articles  of  use  or  consumption  produced  at  home. 

The  term  was  used  to  excite  popular  feeling  against  a  very  The  Excise 
useful  measure,  the  celebrated  Exdse  Bill  of  Sir  Robert  Wal-  w^i^ie. 
pole.  His  scheme  was  nothing  more  than  a  mode  of  collecting 
the  customs  on  wine  and  tobacco  which  had  been  already  ap- 
plied to  tea,  coffee,  and  cocoa.  Instead  of  taking  the  whole 
duty  upon  the  landing  of  the  goods,  Walpole  proposed  to  take 
a  small  duty  upon  unshipment,  afber  payment  of  which  the 
goods  were  required  to  be  warehoused.  If  they  were  ex- 
ported thence,  no  Airther  duty  was  demanded  ;  if  taken  out 
for  consumption  at  home,  a  sum  which  made  up  the  fidl  duty 
was  to  be  paid,  and  this  duty  was  to  be  collected  by  the 
officers  of  Excise.  The  term,  which  had  reference  solely  to 
the  mode  of  collection,  was  used  by  the  leaders  of  an  unscru- 
pulous opposition  as  describing  the  character  of  the  tax. 
People  were  told  that  a  multitude  of  Excise  officers  would 
penetrate  every  household  and  take  toll  of  every  article  of 
use  or  consumption.     The  clamour  raised  determined  Walpole 

u  2 


292 


THE   EBVBNUBS   OP  THE   CEOWN.      [Chap.  VII. 


Exoiae 
licemes.  f 


/ 


to  withdraw  a  measure  the  only  fault  of  which  was  that  it 
was  called  by  an  unpopular  name. 

But  the  modem  use  of  the  term  Excise  is  largely  extended 
beyond  its  original  meaning.  The  tax  does  not  include  cus- 
toms duties  in  any  form  :  so  &r  as  it  fiJls  on  commodities,  it 
falls  on  commodities  made  or  prepared  in  the  United  King* 
dom.  But  under  the  head  of  Excise  appears  a  great  variety 
of  licenses,  for  the  grant  of  which  money  has  to  be  paid  to  the 
Inland  Revenue.  Some  of  these  licenses  are  licenses  to  sell 
commodities  or  to  carry  on  a  trade :  the  bulk  of  them  are 
known  as, Establishment  licenses,  and  were  formerly  known  as 
Assessed  Taxes.  They  are  in  tact  demands  made  by  the 
State  upon  the  citizen  to  pay  for  enjoyment  of  certain  things 
of  convenience  or  luxury,  on  the  ground  that  the  power  of 
providing  such  enjoyment  represents  wealth,  which  should 
thus  be  called  upon  indirectly  to  contribute  to  public  needs. 
To  employ  a  male  servant,  to  keep  a  carriage,  to  use  armorial 
bearings,  may  be  taken  to  show  that  one  who  can  afford  these 
ornaments  or  comforts  is  able  to  assist  the  revenue.  Before 
1869  the  system  was  to  make  the  taxpayer  pay  for  what  he 
had  enjoyed  in  the  preceding  year.  In  1869  the  Assessed 
Taxes  were  abolished  eo  nopiine^.  The  taxpayer  is  now  re- 
quired to  take  out  a  license  for  his  existing  establishment  at 
the  commencement  of  each  year,  and  additional  licenses  as  the 
year  goes  on  if  his  establishment  should  be  increased. 


§3.  Stamps. 
A  stamp-duty  is  a  convenient  mode  of  levying  a  tax  upon 
property  in  course  of  devolution,  just  as  a  license  is  a  con- 
venient mode  of  taxing  property  the  existence  of  which  is 
indicated  by  the  use  of  luxuries, 
stampsand  The  two  modes  of  taxation  cannot  fail  to  overlap.  Whether 
a  receipt  for  a  tax  imposed  by  the  legislature  is  given  in  the 
form  of  a  stamp  or  a  license  must  in  many  cases  be  im- 
material.    It  would    seem   to   be   of  no   great  importance 


*  3  a  &  33  Vict.  c.  14,  part  v. 
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whether  the  receipt  for  the  ad  valorem  daty  levied  on  the 
personalty  of  a  dead  man  is  in  the  form  of  a  license  to  take 
out  probate  of  the  will,  or  a  stamp  affixed  to  an  inventory  of 
the  dead  man's  estate.  Nor  would  it  matter  that  instead  of 
a  license  to  keep  a  dog  or  kill  game  a  stamped  receipt  for  the 
money  required  to  be  paid  was  given  to  the  payer.  In  tact, 
the  distinction  between  stamp  duties  and  other  modes  of 
taxing  is  not  a  difference  in  kind.  It  does  not  affect  the  in- 
cidence of  taxation,  but  only  the  mode  of  collection.  A  certain 
amount  of  the  money  paid  by  the  taxpayer  must  always  go  to 
the  cost  of  collecting  it,  and  it  is  the  business  of  Government 
to  diminish  as  far  as  possible  the  cost  of  collection.  There  are 
certain  transactions  which  represent  transfers  of  credit,  or 
creations  of  liability  which  it  would  be  difficult  to  tax  other- 
wise than  by  requiring  a  stamp  for  their  validity.  But  where 
the  legislature  demands  from  the  heir  a  tax  bearing  a  certain 
proportion  to  the  property  which  he  acquires  by  succession, 
the  arrangement  that  the  stamp  affixed  to  the  receipt  of  the 
money  should  indicate  the  amount  paid,  is  merely  a  matter  of 
convenience  in  collecting  the  revenue. 

The  Stamp  duties  &\1  into  two  distinct  groups :   they  are  Diyision 
(i)  taxes  upon  legal  transactions,  which  are  made  to  require  a  daties. 
stamp  duty  for  their  validity,  and  (i)  taxes  of  a  miscellaneous 
character  imposed  on  persons  or  property  for  the  collection  of 
which  a  stamp  offers  a  convenient  machinery. 

The  first  general  Stamp  Act  was  passed  in  1694,  when  com-  The  first 
misfiioners  were  appointed  to  prepare  the  stamps  and  collect  duties, 
the  revenue  thence  arising.  The  value  of  the  stamps  ranged 
from  £2  to  id.,  and  the  documents  requiring  to  be  stamped 
were  forms  of  admission  to  offices  or  degrees,  marriage  certi- 
ficates, certain  writs,  affidavits,  copies  of  wills,  pleadings  and 
depositions,  probates  of  wills  and  letters  of  administration, 
documents  under  seal^  and  contracts  not  under  seal  ^. 

These  duties  were  increased  from  time  to  time,  and  addi-  Their  ez- 
tions  were  made  to  the  documents  which  required  stamps  for 

*  5  A;  6  Wia  &  Mary,  c.  21. 


294  THE   EBVBNUES   OF  THE   OBOWN.      [Chap.  VH. 

their  validity.  Bills  of  exchange  and  promissory  notes  were 
brought  within  the  Stamp  Acts  in  1782,  ordinary  receipts  for 
money  paid  in  1784.  The  principle  of  taxing  documents  not 
according  to  their  length,  but  according  to  the  value  of  the 
transaction  which  they  embodied,  was  of  very  gradual  appli- 
cation. Introduced  at  first  in  the  case  of  grants  to  offices  in 
1 7 14,  it  was  applied  to  receipts  when  they  were  first  taxed  in 
1784,  was  extended  to  bonds  in  1797,  to  mortgages  in  1804, 
to  conveyances  by  way  of  sale  in  1808,  to  settlements  in  1815. 
I^  ^^53  ^^^  application  of  the  ad  valorem  principle  to 
receipt  stamps  having  proved  onerous  in  practice,  was  aban- 
doned, and  a  penny  stamp  made  necessary  for  all  sums  of 
more  than  £2.  In  1881  the  stamp  so  required  was  made  uni- 
form with  the  postage  stamp,  the  Post  Office  handing  over 
in  each  year  to  the  Inland  Revenue  Department  its  share  of 
the  produce  of  the  stamp. 

§4.  Taxe9. 

Tftzatioii         The  early  history  of  taxation  in  this  country  is  difficult  to 

hereditary  disconnect  from  the  history  of  the  hereditary  revenues  of  the 

revenue.      Crown,  for  the  earliest  contributions  of  the  country  to  the 

maintenance   of  a  Court,  and  to  the   needs  of  self-defence, 

seem  to  have  grown  into  matters  of  hereditary  right,  and 

then  dwindled  until  it  became  necessary  to  find  fresh  sources 

of  revenue.     Kings  were  apt  to  treat  these  either  as  Crown 

properly,  or  as  sources  which  might  be  drawn  upon  at  will. 

The  nation  desired  to  define  precisely  the  revenues  which 

might  be  regarded  as  Crown  property,  to  require  the  King  to 

•  live  of  his  own ' ;    if  more  was  required,  to  apply  to  the 

Commune  Consilium  Begni,  or  later  to  Parliament,  for  a  grant 

in  aid  of  his  revenues,  and  to  apply  the  money  so  granted  to 

the  purpose  for  which  it  was  intended. 

Taxes  in         The  Saxon  king  conducted  the  business  of  the  country 

times.         ^th  funds  provided  from  the  income  of  the  royal  estates 

and  of  the  folkland,  and  from  the  produce  of  ^efearmfuUum 

due  to  him  for  the  maintenance  of  his  court,  and  sometimes 
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rendered  in  kind,  bat  more  nsnally  commuted  for  money.  To 
this  must  be  added  a  tax  which  the  Danish  invasions  made 
necessary  for  the  defence  of  the  country,  the  Danegeld,  a 
charge  of  2s.  on  eveiy  hide  of  cultivated  land. 

Under  the  Norman  kings  the  royal  estates  and  the  folk-  Under  the 
land  became  alike  the  property  of  the  Crown,  the  terra  regis  :  kings, 
the  King  had  therefore  a  more  immediate  command  of  the 
income  thence  arising.  He  retained  the  ferm  of  the  shire, 
which  now  took  the  form  of  a  composition  for  royal  dues. 
The  Sheriff  became  responsible  for  the  collection  of  this  sum 
in  each  shire,  and  for  its  payment  into  the  Exchequer  ^.  The 
Conqueror  increased  the  Danegeld  &om  28.  to  6«.  on  the  hide, 
and  required  an  analogous  payment  from  the  towns.  The 
Norman  kings,  as  supreme  landlords,  enjoyed  in  addition  the 
proceeds  of  feudalism,  reliefs^  aids,  and  the  incidents  due  on 
military  tenures.  They  made  the  administration  of  justice  a 
source  of  revenue,  from  fines  due  on  Fleas  of  the  Crown,  and 
payable  through  the  Sheriff. 

In  the  reigns  of  Henry  II  and  his  sons  new  forms  of  tax-  The  new 
ation  arise.  Th^ferm  of  the  shire  and  the  Danegeld  had  long  He^y  n. 
been  compounded  for  by  the  Sheriff  at  a  fixed  sum.  They 
now  disappear,  except  where  some  items  remain  among  the 
hereditary  revenues  of  the  Crown.  The  taxation  of  Henry 
II,  apart  from  these  sources  of  revenue,  was  of  three  kinds, 
one  falling  exclusively  upon  the  holders  of  land  in  chivalry, 
another  upon  all  holders  of  land,  a  third  upon  all  holders  of 
property  of  any  sort. 

The  first  of  these  was  the  scutage,  or  composition  for  mili-  Scutage. 
taiy  service,  at  the  rate  of  20s.  for  each  knight's  fee. 

The  second  was  a  substitute  for  the  earlier  Danegeld.  Under  Aid. 
the  various  names  of  donum,  auxilium,  or  carucage,  it  fell 
upon  all  land,  and  was  computed  by  the  hide,  or  later  by  the 
carucate  of  lOO  acres.  Where  a  payment  of  this  nature  was 
demanded  by  the  King,  the  towns  did  not  escape^:  those  which 
had  bought  immunity  from  the  jurisdiction  and  assessment 

*  StubbB,  CJonst.  Hist  i.  380,  383.  *  lb.  i.  580,  584. 
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of  the  shire  })aid  a  fixed  composition  ^ ;  others  compoonded 
on  each  occasion  with  the  officers  of  the  Crown  '. 

These  are  the  two  forms  of  taxation  referred  to  in  Magna 

Charta,  where  the  King  promises  to  levy  no  scutage  or  aid, 

other  than  the  three  fendal  aids,  save  with  the  assent  of  the 

Taxes  on     Commune  Consilium.     The  third  form  of  taxation  fell  upon 

person- 
alty, all  owners  of  rent  or  chattels.    It  was  a  tax  of  a  tenth  or  some 

other  proportionate  part  of  such  property.  It  first  appears  in 
the  Saladin  tithe,  but,  as  the  country  became  wealthier,  per- 
sonal property  became  a  more  fruitful  subject  for  taxation,  and 
in  the  thirteenth,  fourteenth,  and  fifteenth  centuries  the  tenth 
and  fifteenth,  which  had  become  the  common  form  of  charge 
on  town  and  shire  respectively,  became  the  usual  mode  by 
which  the  representatives  of  the  Commons  in  Parliament  met 
the  needs  of  the  Executive  as  represented  by  the  Crown. 
The  kinsf's  Before  going  further  into  modes  of  taxing  real  and  per- 
ux.  sonal  property,  let  us  note  at  once  the  statutory  limitations 

on  the  powers  of  the  Crown  to  levy  taxes  of  this  sort  without 
consent  of  Parliament.    A  tax  on  moveables  would  not  be 
included  under  the  term  scutage  or  aid  used  in  the  Charter, 
but  Parliament  in  its  earliest  days  was  prompt  to  close  this 
The  Con-    door  to  royal  acquisitiveness.  The  Confirmatio  Cbartarum  dealt 
ChATta-       with  aids,  tasis,  and  prises  generally,  and  contained  a  promise 
^^'  by  the  King  that  such  charges  should  not  be  made  *  but  by 

the  common  assent  of  the  realm.' 
The  royal  The  demesnes  of  the  Crown  still  ofiered  a  wide  field  for 
and  the  arbitrary  taxation,  especially  the  towns  in  demesne.  They 
were^  in  fact,  the  debateable  ground  between  hereditary 
revenue  and  parliamentary  grant.  But  after  some  years  of 
royal  exaction  and  parliamentary  remonstrance  a  Statute  of 
1340  provided  against  the  nation  'being  charged  or  grieved 
to  make  any  common  aid,  or  to  sustain  charge,  except  by 
common  assent  in  Parliament^.'  The  year  1332  was  the  last 
in  which  the  King  tallaged  his  demesnes  ^. 

>  StubbB,  Conat.  Hist  i.  584, 625.       ■  lb.  585.        ■  14  Ed.  Ill,  st  a,  c.  i. 

*  StubbB,  Conat.  Hi8t.ii.  53a 
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The  forced  loans  and  benevolences  of  the  sixteenth  century,  The  Peti- 
and  the  violent  and  illegal  taxation  of  James  I  and  Charles  I,  Bight. 
were  met  by  the  Petition  of  Bight,  which  was  conclusive 
against  the  legality  of  direct  taxation  in  any  form  without 
consent  of  Parliament:     The  Bill  of  Bights  contains  a  pro-  The  Bill  of 
vision   relating   to    the    charge   therein   contained   against    ^ 
James  II  Hhat  he  had  levied  money  for  and  to  the  use  of 
the  Crown  by  pretence  of  prerogative  for  other  time  and  in 
other  manner  than  the  same  was  granted  by  Parliament.' 
The  terms  of  the  enactment  are  wide  enough  to  cover  all 
forms  of  raising  money,  but  the  wrongful  acts  of  James  were 
not  concerned  with  direct  taxation,  but  with  the  Customs 
and  Excise. 

To  return  to  the  forms  of  taxation.    The  old  taxes,  the  FonoB  of 
scutage,  and  the  aid  cease  in  or  about  the  middle  of  the  T^e  loth 
fourteenth  century;  their  place  is  taken  by  taxes  on  move^  ^^  '5'*** 
ables,  and  the  customs  duties  of  which  I  have  already  spoken. 
The  taxes  on  moveables  assume  the  form  of  a  fifteenth  from 
the  shire  and  a  tenth  from  the  borough  ^,  the  tenth  and  fif- 
teenth being  reached  by  an  assessment  of  cattle  and  crops, 
of  chattels  and  stock-in-trade.     But  in  1334  a  calculation  was 
made  by  which  the  grant  was  estimated  to  produce  £39,000, 
and  henceforth  the  grant  of  a  tenth  and  fifbeenth  meant  a 
grant  of  £39,000  divided  in  certain  proportions  among  the 
shires  and  boroughs.     The  form  of  the  grant  provided  for  an 
assessment  of  moveables  which,  as  a  matter  of  fact,  never  took 
place. 

As  the  property  on  which  the  tax  was  supposed  to  be  The  sub 
levied  was  never  re-valued  after  the  middle  of  the  fourteenth  ^ 
century,  the  tenth  and  fifteenth  became  in  process  of  time  an 
unfair  tax.  It  lingered  on  as  an  occasional  mode  of  raising 
money  into  the  seventeenth  century,  and  the  last  grant  of 
this  kind  was  made  in  1623.  Its  place  was  taken  in  the 
sixteenth  and  seventeenth  centuries  by  the  Subsidy.    Subsidy 

^  BoToogh  meant  parliamentary  borough :  hence  the  reluctanoe  of  boronghs 
to  be  represented  in  Parliament. 
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in  this  sense  must  be  distinguished  from  the  subsidy  which 
meant  those  export  and  import  duties  which  were  called  tun- 
nage  and  poundage,  and  from  the  more  general  use  of  the 
term  to  mean  a  grant  in  aid  of  the  ordinary  revenues  of  the 
Crown.  The  subsidy  of  the  sixteenth  and  seventeenth  cen- 
turies meant  a  charge  of  2s.  Sd,  in  the  pound  on  moveables  and 
4«.  in  the  pound  on  land^.  A  grant  of  an  entire  subsidy  meant 
this^  and  several  subsidies  were  sometimes  granted  at  one  time. 
Except  during  the  Commonwealth  this  was  the  ordinary  form 
of  taxation  until  1663,  the  clergy  taxing  themselves  apart, 
though  afber  1533  ^^^  separate  subsidies  granted  by  the  clergy 
were  required  to  be  submitted  for  confirmation  to  the  Crown 
in  Parliament.  In  1664  the  clergy  gave  up  the  practice 
of  taxing  themselves  apart  from  the  laity;  at  the  same  time 
taxation  by  subsidy  was  abandoned.  The  assessment  of  the 
taxable  property  seems  to  have  been  conducted  with  such  un- 
fEumess  or  so  little  care  that  the  poor  man  paid  as  much 
as  the  rich;  and  in  1663,  when  clergy  and  laity  granted  each 
four  subsidies,  the  total  amount  produced  was  no  more  than 
£iz82,ooo. 

Afber  the  year  1663  we  hear  no  more  of  the  subsidy  as  a 
mode  of  raising  money.  The  ministers  of  Charles  II  had 
recourse  to  three  other  forms  of  direct  taxation. 

The  poll  The  first  of  these  was  a  poll-tax,  a  charge  of  so  much  per 
head  on  each  individual  above  sixteen  years  of  age.  The  tax 
had  been  employed  from  time  to  time  from  1377  onwards. 
It  was  never  popular,  and  was  imposed  for  the  last  time  in 
1698,  expiring  in  1706. 

Hearth-  The  second  was  hearth-money,  a  tax  on  all  houses  but  cot- 

tages at  a  rate  of  2s.  for  every  hearth  or  stove.  This  was 
imposed  in  1662:  like  the  poll-tax  it  was  'grievous  to  the 
people,'  and  was  repealed  in  1689. 

The  Msees-  The  third  was  the  raising  of  a  fixed  sum  divided  among 
towns  and  counties,  for  every  month,  by  an  assessment  of 
the  value  of  all  real  and  personal  property  in  the  places  on 

^  Dowell,  vol.  i.  p.  194.'    Bat  the  amounts  varied  from  time  to  time. 


tax. 


money. 


ment. 
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which  the  contribution  was  levied.  The  practice  began 
dming  the  Commonwealth,  and  was  adopted  after  the 
Restoration  as  a  more  effectual  means  of  raising  money  than 
the  subsidy.  Though  more  productive  than  the  subsidy,  it 
was  not  a  great  success.  The  largest  amount  raised  was 
rather  more  than  a  million  and  a  half  in  the  year,  but  com- 
plaint was  made  that  personal  property  did  not  bear  its  fair 
share  of  the  burden,  and  the  practice  ceased  after  1691. 

Personal  property  proved  no  less  elusive  to  the  revenue  The  Land- 
when,  in  the  following  year,  the  last  attempt  was  made  to  lay 
a  fixed  and  permanent  charge  upon  all  property,  real  and 
personal.  The  so-called  Land-Tax  of  1692  was,  in  effect,  a 
subsidy  at  the  rate  of  4«.  in  the  pound  on  real  estate,  offices 
and  personal  property.  The  amount  produced  by  this  tax 
diminished  year  by  year,  till  in  1697  Parliament  gave  up  all 
hope  of  obtaining  a  fair  return  for  the  rate  voted,  fixed  the 
sum  that  a  rate  of  i«.  in  the  pound  ought  to  produce,  and 
apportioned  the  money  to  be  raised  among  the  towns  and 
counties  of  the  kingdom.  Personal  property  and  offices  were 
to  be  rated  as  well  as  land,  but  since  it  was  provided  that  the 
land  should  be  liable  for  what  the  other  sorts  of  property  did  *  **^  °^^ 
not  produce,  the  charge  in  the  end  fell  wholly  upon  land.         butevaded. 

The  tax  fluctuated  between  is.  and  4^.  in  the  pound  for  Settlement 
just  joo  years,  and  then  in  1798  it  was  made  perpetual  by  taxmi798. 
Mr.  Pitt  at  the  rate  of  4«.  in  the  pound.  It  thus  became  a 
permanent  charge  on  the  land  in  the  proportion  fixed  by  the 
assessment  of  16912,  and  provision  was  made  for  its  redemp- 
tion by  persons  interested  in  the  land  on  which  it  fell.  The 
charge  upon  personalty,  which  had  always  been  evaded,  was 
dealt  with  as  a  separate  tax  annually  granted.  It  does  not 
seem  to  have  come  to  more  than  £150,000,  and  was  repealed 
in  1833.  The  tax  on  offices,  and  their  profits,  after  under- 
going various  modifications,  was  repealed  in  1876. 

The  land-tax,  or  so  much  as  is  unredeemed,  remains  a 
source  of  revenue,  and  a  survival  of  a  mode  of  taxing  which 
depended  for  its  efficiency  upon  a  constant  re-valuation  of 
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the  real  and  personal  property  of  the  coantry,  just  as  did 
the  older  taxes,  the  tenth  and  fifteenth,  and  the  subsidj. 
The  process  was  never  thoroughly  carried  out,  and  in  the  case 
of  the  tenth  and  fifteenth,  as  well  as  of  the  land-tax,  it  was 
abandoned  in  favour  of  a  fixed  charge  apportioned  among 
towns  and  counties.  The  modem  attempts  to  tax  property 
begin  with  the  Assessed  Taxes  of  1797,  and  the  forms  which 
such  taxation  has  taken,  and  now  follows,  are  four. 

The  first  is  a  tax  on  income,  whether  derived  from  property 
in  land,  capital  invested  in  business,  skill,  or  learning  exercised 
in  a  profession.  The  second  is  a  charge  on  inhabited  houses, 
which,  with  various  changes,  has  been  levied  since  1778. 
The  third  is  a  tax  on  property  in  the  course  of  devolution , 
a  tax  commonly  known  as  the  death  duties,  falling  on  real 
and  personal  property,  whether  acquired  by  inheritance  or 
disposition.  Probate  duty,  legacy  duty,  and  succession  duty 
are  now  all  included  under  the  head  of  stamp  duties.  The 
fourth  is  a  charge  on  apparent  wealth,  indicated  by  the  use 
of  certain  articles  of  eujoyment :  the  taxes  of  this  nature 
were  until  lately  grouped  under  the  head  of  Assessed  Taxes, 
and  are  now  collected  in  the  form  of  excise  licenses. 

The  income  and  property  tax  was  first  imposed  by  Pitt  in 
1799.  It  was  then  a  graduated  tax  on  incomes  of  ftom  £60 
to  £2op  a  year,  and  a  tax  of  10  per  cent,  on  all  incomes 
above  £200.  It  was  dropped  in  1802,  revived  in  1803  at  the 
rate  of  5  per  cent,  on  all  incomes  of  £150  and  upwards,  and 
was  increased  from  time  to  time  until  its  repeal  in  18 15. 
The  tax  was  revived  again  by  Sir  Robert  Peel  in  1842,  at 
the  rate  of  7^.  in  the  pound,  and  has  continued  in  existence 
at  varying  rates  ever  since.  It  falls  upon  incomes  the  sources 
of  which  are  classified  as  (i)  rents  and  profits  arising  from 
property  in  land,  (2)  profits  arising  from  the  use  or  occupa- 
tion of  land,  (3)  investments  in  the  public  debt  or  liability  of 
our  own  country,  its  colonies,  or  any  foreign  state,  (4)  the 
exercise  of  a  profession,  trade,  or  other  occupation,  (5)  em- 
ployment by  the  State,  or  in  any  corporation  or  company. 
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Of  these  four  modes  of  taxing  property,  the  income  and  pro- 
perty tax  and  the  inhabited  honse  duty  alone  come  under  the 
head  of  iaxes^  fot  the  death  duties  are  levied  by  means  of 
stamps,  and  the  assessed  taxes  are  now  excise  licenses. 

§  5.  Post  Ofice  and  Telegraph  Service. 

The  Post  Office  as  a  source  of  revenue  dates  from  the  reign  The  Pout 
of  Charles  II,  though  James  I  deserves  the  credit  of  having  the?7th 
set  on  foot  a  post  office  to  foreign  countries  for  the  conveni- 
ence of  English  merchants,  and  Charles  I,  in  1635,  made 
arrangements  for  the  transmission  of  letters  in  England  and 
Scotland,  fixing  the  rates  of  postage  by  royal  proclamation. 
The  business  was  entrusted  to  a  Postmaster,  who  took  the 
risks  and  profits  of  the  undertaking.  In  1660  the  Post 
Office  was  organized  and  privileged  by  Statute  ^,  and  its  pro- 
ceeds made  part  of  the  hereditary  revenues  of  the  Crown,  and 
in  1 663  its  revenues  were  settled  in  perpetuity  on  the  Duke 
of  York^.  In  1685  they  were  again  settled  on  James  II  as 
Hnoy  his  heirs  and  successors.    In  17 10  the  Post  Office  was  and  in  the 

1 8th 

again  remodelled^  and  an  appropriation  of  its  income  made  century, 
between  the  civil  list  and  the  public  servica     Since  1760  the 
hereditary  revenues  thence  arising  have  been  merged  in  the 
general  revenue,  and  since  1787  has  been  paid  into  the  Con- 
solidated Fund. 

The  extent  of  postal  operations  has  varied  much  at  diflerent  Extent  of 
times.  The  Post  Office  began,  in  the  reign  of  James,  as  a  tions. 
means  of  communication  for  English  merchants  trading  in 
foreign  countries ;  it  continued  to  undertake  foreign  postage 
throughout  a  great  part  of  the  wars  of  the  reign  of  Anne, 
conveying  not  only  letters  but  articles  of  a  very  varied  sort  \ 
In    17 10  its  operations  were  contcacted   and  systematized. 

*  I  a  Car.  IT,  c.  35.  "  15  Car.  11,  c.  14. 

'  The  following  are  examples  of  these  consignments : — 
Fifteen  couple  of  homids  going  to  the  King  of  the  Romans  with  a  free  pass. 
Dr.  Crichton  carrying  with  him  a  cow  and  divers  other  necessaries. 
A  box  of  medicines  for  my  Lord  Galway  in  PortagaL 
Two  servant  maids  going  as  laundresses  to  my  Lord  Ambassador  Methuen. 
Beport  on  PahUe  Income  and  Expenditure,  1869,  p.  438. 
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A  Pofit  Of&ce  was  provided  for  Great  Britain,  Ireland,  and 
the  Colonies,  and  a  Postmaster-General  appointed  to  super- 
intend the  whole,  the  office  having  previously  been  carried 
on  by  one  or  more  persons  under  the  superintendence  of 
a  Secretary  of  State. 

The  extension  of  the  operations  of  the  Post  Office  is  a 
matter  rather  of  social  and  economical  history  than  suited  for 
the  present  discussion.  The  department  undertakes  upon 
certain  terms  to  convey  by  post  letters,  newspapers,  books, 
parcels,  and  patterns  or  samples ;  it  transmits  communica- 

Their  tions  by  telegram;  it  transmits  cash  by  means  of  money 
orders  and  postal  orders  ;  it  receives  and  takes  care  of  small 
savings,  and  has  thus  a  banking  establishment  which  is  re- 
sponsible for  more  than  £105,000,000 ;  it  acts  as  an  office  for 
insurances  on  life  for  sums  within  the  limits  of  £5  and  £100, 
for  the  purchase  of  annuities  within  the  limits  of  £1  and 
£100,  for  investments  in  Government  stock  to  an  amount  not 
exceeding  £100. 

Its  inoome.  The  Post  Office  is  therefore  not  merely  a  means  of  com- 
munication throughout  the  United  Kingdom  and  the  Colo- 
nies: it  is  also  a  means  of  bringing  the  appliances  for  thrift 
within  reach  of  the  poor.  Only  two  matters  need  further  be 
noted,  the  growth  of  the  income  and  the  nature  of  the  pri- 
vileges of  the  Post  Office.  In  1838,  the  last  year  before  the 
general  reduction  of  charges,  the  net  income  was  £1,676,522, 
the  cost  of  management  amounting  to  £669,756;  in  the 
financial  year  ending  31st  March,  1869,  it  was  £2,176,660, 
the  cost  of  management  amounting  to  £2,376,920 ;  in  the 
financial  year  ending  31st  March,  1889,  the  net  inoome  was 
£3,346,087,  the  cost  of  management  (including  that  of  the 
Telegraph  service)  amounting  to  £8,865,527.  The  Telegraph 
service  does  not  pay  its  own  expenses,  if  these  are  taken  to 
include  the  interest  of  the  money  invested  in  the  purchase 
of  the  property  of  the  Telegraph  Companies. 

The  exclusive  privileges  of  the  Postmaster  -  General  as 
regards  the  conveyance  of  letters  rest  on  i  Vict.  c.  33,  s.  2,  as 
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regards  the  transmission  of  messages  by  telegraph  ^  on  32 
and  33  Vict.  c.  73,  s.  4, 


§  6.  Tie  Crown  Lands. 

The  only  source  of  the  hereditary  revenaes  of  the  Crown 
which  is  worth  considering  at  the  present  time  is  the  Crown 
lands,  though  it  may  be  well  to  note  for  the  sake  of  clearness 
that  there  are  other  sources  of  hereditary  revenue  which  are 
not  now  collected,  or  which  are  surrendered  to  general  or  specific 
purposes.  The  net  produce  of  such  of  the  Crown  lands  as  are 
part  of  the  general  revenue  of  the  country,  amounted  in  1888 
to  £390,000.  These  lands  include  all  the  hereditary  landed 
property  of  the  Crown  except  the  Duchies  of  Lancaster  and 
Cornwall,  which  remain  a  source  of  private  income  to  the 
Queen  and  the  Prince  of  Wales  respectively. 

Before  the  Conquest  the  King  had  rights  over  land  of  three  The  righiR 
sorts.     He  held  lands  of  his  own,  his  private  property ;   he  saxon 
held  lands  in  right  of  his  kingship^  demesnes  of  the  Crown  ;  ^^^'' 
he  enjoyed  rights  over  the  folkland,  of  a  somewhat  uncertain 
character,  but  including  certainly  an  initiative  in  granting 
portions  of  it  to  individuals  or  corporations,  a  right  to  the 
exercise  of  which   the   Witan  were  legally  parties,  though 
under  the  later  Saxon  monarchy  their  share  in  making  the 
grant  had  sunk  to  a  form. 

After  the  Conquest  these  three  rights  of  the  Crown  merge  of  the 
in  one,  the  right  of  the  King  over  the  Crown  lands.  The 
feudal  King  is  the  lord  of  the  land,  of  whom  all  estates  are 
mediately  or  immediately  held.  All  land,  therefore,  which  is 
not  held  by  the  tenants  in  chief  or  their  vassals  is  the  King's ; 
the  folkland,  the  reserve  of  national  property,  becomes  the 
terra  regis.  Feudalism,  which  thus  extended  the  rights  of 
the  Crown,  provided  also  in  the  rules  of  escheat  and  forfeiture 
a  means  for  their  further  extension.     But  at  the  same  time 

^  The  Telegraph  Act  of  1863  defines  a  telegraph  as  '  a  wire  UBed  for  the 
pnrpoee  of  telegraphic  oommanication,'  and  this  definition  has  beoi  held  to  in- 
clude a  telephone.    A  Homey-  General  v.  Sditon  TeLe^hont  Co-,  6  Q.  B.  D.  248. 
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the  King  ceases  to  be  a  private  owner.  The  lands  which  he 
holds  he  may  use  for  the  maintenance  of  his  own  power^  or  for 
the  security  of  the  nation ;  he  may  sell  them  or  give  them 
away,  but  he  can  hold  no  land  except  as  Sang ;  his  property  is 
inseparably  associated  with  public  duty. 
The  Duchy      An  illustration  of  this  rule  is  found  in  the  fate  of  the 

of  Lan- 

Duchy  of  Lancaster,  the  private  property  of  Henry  IV  be- 
fore he  ascended  the  throne.  An  Act  of  Parliament  was 
needed  to  prevent  the  merger  of  the  Duchy  in  the  Crown 
lands,  an  Act  obtained  in  the  first  instance  by  Henry  IV, 
repeated  with  somewhat  difierent  provisions  by  Edward  lY, 
and  re-enacted  from  time  to  time  until  the  present  day.  In 
times  when  the  succession  was  in  dispute,  it  is  not  difficult  to 
understand  the  desire  of  the  King  to  secure  the  property  of 
hiB  family  to  himself  and  his  heirs. 

A  result  of  this  rule  may  be  seen  in  the  constant  super- 
vision exercised  by  Parliament  over  the  grants  of  land  made  by 
the  King.  The  history  of  the  royal  seals  indicates  the  desire 
to  prevent  the  making  of  improvident  grants  ;  and  if,  in  spite 
of  these  precautions,  improvident  grants  were  made,  Parliament 
not  un&equently  required  their  resumption.  The  history  of  the 
Crown  lands  is  therefore  one  of  constant  fluctuation  in  extent 
and  value.  Escheats,  forfeitures,  and  the  seizure  of  the  estates 
of  religious  houses,  increased  the  property  of  the  Crown. 
Profuse  grants  to  courtiers  and  favourites,  sales  made,  as  by 
Elizabeth,  to  save  the  tax-payer,  or,  as  by  Charles  I,  to  avoid  a 
summons  of  Parliament,  reduced  that  property,  till  during  the 
reign  of  William  III  its  income  was  estimated  at  £6000  a  year. 
Post,p.335.  But  Parliament,  after  the  Revolution,  was  determined  to 
control  the  amount  and  manner  of  the  expenditure  of  public 
money.  The  sum  to  be  placed  at  the  disposal  of  the  King  was 
limited,  and  the  objects  on  which  the  money  should  be  spent 
were  marked  out  in  the  Civil  List.  It  was  estimated  that  a 
part  of  that  sum  would  be  provided  by  the  income  of  the  Crown 
lands,  and  Parliament  could  not  allow  the  King  to  fidsify  this 
estimate  by  alienating  at  his  pleasure  the   sources  of  the 
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income  calculated  upon.  When  Anne  succeeded  to  the  The  Civil 
thione,  the  Act  which  settled  the  revenue  for  her  reign,  re- 
strained the  Crown,  for  that  and  all  future  reigns,  from 
alienating  the  Crown  lands.  For  three  reigns  the  Crown 
lands  were  a  constituent  part  of  the  Civil  List.  The  heredi- 
tary revenues  were  supplemented  by  Parliamentary  grant 
calculated  to  produce  the  amount  which  would  enable  the 
King  to  maintain  his  court  and  pay  the  Civil  services.  The 
Crown  lands  could  not  be  diminished  by  alienation,  but  they 
might  fluctuate  in  value,  and  this  introduced  an  element  of 
uncertainty  into  the  calculations  of  Parliament.  On  the 
accession  of  George  III  he  surrendered  to  Parliament  his 
interest  in  the  Crown  lands  for  his  life,  receiving  in  return  a 
Civil  List  of  a  fixed  annual  amount,  and  his  successors  have 
followed  his  example,  as  to  the  land  revenues  of  the  Crown  in 
England  and  Wales.  Since  the  beginning  of  the  reign  of 
George  IV  the  same  practice  has  been  adopted  with  regard  to 
the  land  revenues  in  Scotland  and  Ireland. 

§  7.  Tie  Revenues  of  Scotland  and  Ireland. 

The  revenues  of  Scotland  and  Ireland  call  for  a  brief 
notice.  At  the  time  of  the  union  with  Scotland  the  Crown 
had  certain  hereditary  revenues  corresponding  in  character  to 
those  of  the  English  Crown,  and  consisting  in  part  of  the 
rights  of  a  feudal  lord,  in  part  of  income  arising  from  customs 
and  excise  and  the  Post  OiBSce,  annexed  to  the  Crown  by 
Acts  of  the  Scotch  Parliament. 

The  receipt  and  issue  of  the  Bevenue  took  place  in  the  The  Scotch 
Scotch  Exchequer,  and  the  Court  of  Exchequer  controlled  °  ^^®'- 
the  accounts  of  the  Treasurer  and  Great  Chamberlain,  the 
officers  of  state  responsible  for  the  collection  of  the  revenue. 
The  Act  of  Union  constituted  the  Scotch  Court  of  Exchequer 
not  merely  a  Court  for  the  decision  of  revenue  cases,  but  an 
office  in  which  the  collectors  of  the  revenue  presented  an 
account  of  their  receipts ;  this,  when  allowed  by  the  Court, 
was  passed  on  to  other  officers  tiU  a  discharge  was  ultimately 

VOL.  II.  X 
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obtained  at  the  Pipe  Office.     Bat  in  183!^  all  powers  and 
duties  relating  to  the   administration  of  the  revenue  were 
taken  from  the  Exchequer  and  transferred  to  the  Treasury  at 
Whitehall. 
Taxation  of     The  financial  settlement  between  England  and  Scotland  at 
^  ""  '    the  Union  provided  that,  with  certain  exceptions  as  to  the 
operation   of  existing   taxes,  the   same  customs  and  excise 
duties  should   be   levied  in  both    countries.      Stamp  duties 
were  extended  to  Scotland  by  10  Anne>  c.  19,  and  uniformity 
of  postal  arrangements  was  established  by  9  Anne,  c.   10. 
Taxation  is  uniform  for  the  two  countries,  and  since  1822  no 
distinction    has   been  made  between  their  revenues  in  the 
finance  accounts  of  each  year. 
The  re-  In  Ireland,  as  in  England,  the  Crown  had  certain  hereditary 

Ireland,  revenues,  and  the  proceeds  of  certain  taxes,  customs,  and 
excise  duties  granted  from  time  to  time  by  the  Irish  Parlia- 
ment. But  it  is  not  necessary  to  trace  the  history  of  the 
revenues  of  Ireland,  of  its  financial  stafi^,  or  of  its  public  debt. 
By  the  terms  of  the  Union  with  England  in  1801  these 
were  kept  distinct,  but  provision  was  made  for  their  con- 
solidation in  certain  contingencies.  This  consolidation  was 
efi'ected  in  18 16,  when  the  offices  of  Lord  High  Treasurer 
of  England  and  of  Ireland  were  united,  the  revenues  of  the 
two  countries  brought  into  one  fund,  charged  with  the  pay- 
ments of  the  National  debts  of  the  two  countries,  which  were 
henceforth  to  be  treated  as  one.  The  subsequent  changes  of 
1834  and  1866  as  to  the  Exchequer  offices,  as  to  the  mode 
of  controlling  receipts  and  issues,  and  the  audit  of  accounts, 
have  consequently  been  applicable  alike  to  Ireland  and  to 
England. 
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Section  II. 
Collection  and  Expenditure  ojr  Revenue. 

Introductorjf, 

In  order  to  understand  bo  mneli  as  it  may  be  needful  to 
state  of  the  history  of  this  subject,  it  will  be  well  to  sum- 
marize the  practice  of  the  present  day  in  the  collection  and 
expenditure  of  the  revenue  and  the  audit  of  the  national 
accounts. 

The  revenue  is  collected  by  four  great  departments ;  the  Collection 
Customs,  the  Inland  Revenue,  the  Post  Office,  and  the  venue" 
Commissioners  of  Woods  and  Forests.  Other  departments 
receive  moneys  directly  or  indirectly  in  the  course  of  their 
business.  When  paid  into  the  Exchequer  they  £ei11  under  the 
head  of  revenue  described  in  the  Finance  accounts  as  '  mis- 
cellaneous ^.' 

Every  sum  received  by  these  departments  is  paid  into  the  Eevenue 
Consolidated  Fund  of  the  United  Kingdom ;  that  is  to  say,  Conuoli- 
it  is  paid  to  the  credit  of  the  Exchequer  account  at  the  Bank  ^^ 
of  England ;  or,  in  Ireland,  at  the  Bank  of  Ireland.     From 
this  fund  nothing  is  paid  except  by  Parliamentary  authority. 
When  the  authority  of  Parliament  has  been  given,  the  Queen 
directs  issues  to  be  made  in  pursuance  of  it  by  an  order  to  How 
that  effect  countersigned  by  two  Lords  of  the  Treasury. 

But  this  order  is  not  of  itself  sufficient  to  procure  an  issue 
of  the  money  for  the  objects  specified  by  Parliament  and  the 
Queen.   It  empowers  the  Treasury  to  call  upon  the  Comptroller 
and  Auditor- General  to  give  to  the  Lords  of  the  Treasury  Control  of 
a  credit  on  the  Exchequer  account  at  the  Bank.     When  this 

^  Snoh  moneys  arise  from  fees,  proceeds  of  sales  of  old  material,  and  tbe 
like.  They  are  either  paid  into  the  Ezcliequer  and  form  those  items  of 
revenue  which  are  called  <  misoellaneoas/  or  they  are  used  in  aid  of  the 
expenditure  of  the  department  which  reoeiyes  them  and  diminish  pro  ianto 
the  amount  granted  by  Parliament  to  meet  such  expenditure. 
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credit  is  given  the  Bank  is  requested  to  transfer  the  sams 
specified  to  the  account  of  the  Paymaster- General,  and  the 
Paymaster- General  is  thus  enabled  to  make  the  payments 
required  by  the  several  departments  in  accordance  with  the 
votes  of  Parliament.  So  far  security  is  taken  that  money 
voted  by  Parliament  is  issued  for  the  purposes  indicated  by 
Parliament ;  it  remains  to  secure  that  the  money  is  not  only 
issued  but  spent  in  accordance  with  the  votes. 
Auditor  So  we  must  note  that  the  Comptroller-General  is  also  the 
Auditor-General.  In  that  capacity  he  must  satisfy  himself 
by  an  examination  of  the  accounts,  either  periodical  or  con- 
current during  the  financial  year,  that  the  payments  for  which 
he  has  given  credit  are  not  merely  spent  on  the  public  service, 
but  have  been  spent  on  the  services  for  which  he  set  &ee  the 
Exchequer  balance ;  that  is,  for  the  services  specified  by 
Parliament.  If  not  satisfied  on  this  point  he  must  report  the 
facts  to  Parliament  in  detail.  When  the  House  of  Commons 
receives  the  departmental  accounts  of  the  expenditure  on  the 
several  votes,  together  with  the  Comptroller  and  Auditor- 
Complete-  General's  report  thereon,  they  are  referred  to  the  Public 
liamentary  Accounts  Committee,  which  in  its  turn  reports  to  the  House. 
control.  Thus  the  circle  is  complete :  the  House  which  voted  money  for 
certain  purposes  receives  full  information  as  to  the  expenditure 
of  the  money  on  those  purposes. 

§  1.  History  of  the  Exchequer  Offices, 

With  this  brief  outline  of  the  present  mode  of  receipt  and 
expenditure  of  the  public  money  in  our  view,  we  may  go 
back  and  trace  the  older  system  of  the  Exchequer. 
Money  It  must  be  borne  in  mind  that  until  quite  recent  times 

UB6u  to  DO 

paid  into  ^^c  various  collcctors  of  revenue  actually  paid  the  sums 
Exchequer,  collected  by  them  into  the  Exchequer,  where  the  xnoney  was 
kept  in  the  Tellers'  ofiices  until  it  was  required  for  the  public 
service.  The  sheri£%  were,  in  the  early  days  of  the  Exchequer, 
the  great  collectors  of  revenue.  In  time  their  functions  in 
this  respect  vanished  before  new  sources  of  revenue  and  new 
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modes  of  collection,  but  the  Exebeqaer  of  receipt  remained 
the  storehouse  to  which  and  from  which  the  public  money 
came  and  went. 

Late  in  the  last  century  it  became  the  practice  to  make  Later  into 
these  payments  into  and  out  of  the  Bank  of  England ;  but  ofEnfftand. 
every  day  and  all  day  they  were  accounted  for,  as  made,  to 
the  Exchequer^  and  in  the  evening  the  Tellers'  chests  were 
opened,  and  money  was  paid  in  or  taken  out  as  the  balance 
might  be  in  favour  of  the  Exchequer  or  adverse  to  it  ^. 

The  Norman  Exchequer  was  divided  into  two  Courts  :  the  The 
Upper  or  Exchequer  of  Account,  the  lower  or  Exchequer  of  Exchequer. 
Receipt.  The  Upper  Exchequer,  consisting  of  Treasurer, 
Chancellor,  and  other  great  officers,  the  Barons  of  the 
Exchequer,  exercised  a  control  over  all  persons  who  collected 
or  expended  the  royal  treasure.  Accounts  were  here  audited 
and  those  legal  questions  relating  to  revenue  were  here 
determined  which  gave  its  original  jurisdiction  to  the  Court 
of  Exchequer.  But  the  Lower  Exchequer  or  Exchequer  of 
Receipt  is  that  which  has  most  interest  for  us. 

The  Upper  Exchequer  developed  in  two  directions.  Its  The  Ex- 
revenue  jurisdiction,  extended  by  fictions,  made  it  into  a  A^ount.^ 
great  Common  Law  Court,  severed  except  in  a  formal  sense 
from  the  ancient  Exchequer.  Its  duty  as  a  place  of  account 
and  audit  was  discharged  with  less  and  less  efficiency,  till  at 
the  end  of  the  last  century  the  lucrative  sinecures  which  pur- 
ported to  be  offices  of  audit  were  abolished,  and  the  duty  of 
auditing  the  public  accounts  was  assigned  to  a  body  which 
has  no  historical  connection  with  the  Exchequer  of  Account. 

As  some  of  the  King's  revenue  was  paid  at  the  King's  The  Kx- 
palace,  *  in  camera  regis  *,'  the  Chamberlain  was,  with  the  Receipt ; 

'  Report  on  Public  Income  and  Expenditurei  1869,  P*^  ^^-  PP*  M^t  343- 
See  too  ReooUectiont  of  a  Civil  Servant,  Temple  Bar  Magazine,  Feb.  1891, 
at  p.  309. 

Am  I  shall  frequently  have  to  refer  to  the  Report  of  1869,  I  shall  for 
brevity's  sake  refer  to  it  thus,  Report,  1869,  ii. 

'  Madoz,  cited  in  Report,  1869,  ii.  pp.  340, 341,  and  see  Stnbbt'  Const.  Hist, 
ii.  376,  as  to  the  oonfasion,  in  the  14th  oentnry,  of  the  household  and  the 
national  accounts. 
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Treasurer,  a  chief  officer  of  the  Exchequer  of  Receipt.     The 
its  officers ;  Chamberlain's   office   broke   up   into  three :    the   hereditary- 
sinecure   office  of  the  Lord  Great  Chamberlain,  the  Eang's 
Chamberlain,  and  the  Chamberlains  of  the  Exchequer, 
its  proce-         Payments  out  of  the  Exchequer  were  made  in  pursuance  of 
payment ;   »  royal  order  under  the  Great  or  Privy  Seal,  usually  addressed 
to  the  Treasurer  and  Chamberlains. 

Payments  into  the  Exchequer  were  recorded  by  the 
Treasurer's  chief  clerk  and  the  two  Chamberlains. 

The  payer  of  money  into  the  Exchequer  received  a  tally, 
or  one  half  of  a  notched  stick  split  down  the  middle ;  the 
notches  corresponded  to  the  amount  paid,  and  that  amount 
was  also  written  at  the  side.  The  other  half  was  kept  at 
the  Exchequer.  Similar  tallies  were  given  to  persons  who 
were  entitled  to  receive  money  from  the  Exchequer,  where 
it  was  intended  that  they  should  obtain  the  money  from  some 
public  accountant  on  its  way  to  the  Exchequer.  The  first 
sort  of  tally  was  called  a  Tally  of  &/,  the  second  a  Tally 
of  Pro  ^ 

These  tallies  were  in  use  until  18:^6,  when,  by  the  death 
of  the  last  of  the  Chamberlains,  an  Act  passed  forty-four 
years  earlier  came  into  operation',  and  their  use  was  dis- 
continued. 

^  The  scale  of  notches  was  as  follows  : — 
1}  inch,  £1000. 
I     „     £100. 

f    „     £10 ;  a  half  notch  of  this  size  denoted  £1. 
^    „     a  shilling ;  the  smallest  notch  a  penny ;  a  small  ronnd  hole  a 
halfpenny ;  a  cut  of  a  notch  denoted  half  the  amount. 


^^^^^^^^^^^^^^^ 


£336  44.  3^(2. 

'  aa  Grea  III,  c.  8a.  The  rest  of  their  history  Is  not  conmionplaoe.  The 
returned  tallies  were  stored  in  the  ancient  Star-chamber,  which  they  filled 
from  floor  to  ceiling.  When,  in  1834,  it  was  desired  to  use  this  room,  orders 
were  given  to  destroy  the  tallies.  Tbey  were  used  as  fuel  in  the  stoves 
which  warmed  the  Houses  of  Parliament;  they  overheated  the  flues,  and 
burned  down  the  Houses. 
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The  ancient  process  of  the  Exchequer  was  simple.  Three  in  account. 
ofRcers,  the  Treasurer's  clerk  and  the  two  Chamberlains, 
kept  three  separate  accounts  of  money  received ;  they  paid 
out  money  due  under  orders  properly  authenticated  from  the 
Crown,  and  kept  a  similar  triple  record  of  money  so  paid. 
These  last  were  called  pells  of  issue,  or  parchment  rolls  on 
which  the  money  paid  out  was  entered.  The  accounts  of 
each  o£Scer  were  compared  with  those  of  the  other  two,  daily, 
weekly,  half-yearly. 

In  the  reign  of  Henry  YII  this  record  of  issues  was  dis-  Chanties 
continued,  but  that  of  receipts  was  still  made,  for  a  century  ^^Qpy. 
in  triplicate,  afterwards  by  one  of  the  Treasurer's  clerks. 
The  issue  and  record  of  issue  of  public  money  was  placed  The 
in  the  hands  of  four  new  officers,  the  Tellers  of  the  Ex-    ®  ^"* 
chequer,  who  accounted  to  the  clerks  of  the  Treasurer  for 
disbursements  made. 

Of  the  three  parties  to  the  triplicate  record  of  earlier  times  The  Cham- 
the  Chamberlain's  duties  dwindled  to  the  preparation  and 
custody  of  the  tallies  ;  but  the  clerical  staff  of  the  Treasurer 
developed  for  themselves  a  new,  and,  as  it  proved,  a  very 
remunerative  sphere  of  activity. 

One  of  them  received  and  audited  the  Tellers'  accounts,  The  Au- 
and  hence  was  called  Auditor  of  Receipts,  though  his  chief  Reoeipta. 
function  ultimately  came  to  relate  to  the  issue  of  money. 
Another,  whose  duty  it  had  been  to  write  out  a  pell  or  parch- 
ment of  the  receipts,  obtained  authority  under  the  Privy  The  Clerk 
Seal  to  make  a  similar  pell  of  the  issues.     His  office,  that  ^ 
of  Clerk  of  the  Fells,  became  a  record  office  of  all  receipts 
and  issues. 

Here  we  have  the  Exchequer  staff  down  to  the  year  1834. 
Four  Tellers,  who  received  and  paid  out  the  revenue;  two 
Chamberlains,  who  struck  the  tallies  and  examined  the  two 
parts  to  see  that  they  corresponded ;  a  Clerk  of  the  Fells, 
who  recorded  all  issues  and  receipts ;  an  Auditor  of  Receipt, 
who  kept  a  similar  record,  and  who  had  important  duties 
with  respect  to  the  issue  of  money. 
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U«c  of  These  oflSces  were  paid  until  the  commencement  of  the 

ul686 

offices  in     present  century  by  fees  and  percentages ;  their  duties  were 
centuiT-     discharged  by  deputy,  and  they  formed  the  great  prizes  of 
political  life,  whereby  a  minister  was  enabled  to  provide  for 
his  family. 

The  names  of  those  who  held  these  offices  in  1821  is  signifi- 
cant of  the  objects  which  they  served.  The  four  Tellers  were 
Lord  Camden,  Lord  Bathurst,  Mr.  Charles  Yorke,  and  Mr. 
Spencer  Perceval;  the  Clerk  of  the  Pells  was  Mr.  Henry 
Addington  ;  the  Auditor  of  Receipt  was  Lord  Grenville. 
As  the  income  and  expenditure  of  the  country  grew  the 
their  emo-  emoluments  of  these  offices  became  enormous.  In  1783 
umen  .  Parliament  settled  their  salaries  at  fixed  sums:  £4000  a 
year  for  the  Auditor,  £2700  for  each  Teller;  £1500  for  the 
Clerk  of  the  Pells.  The  change  was  to  take  effect  as 
vacancies  occurred;  but  in  181 2  Lord  Camden,  the  last  of 
the  Tellers  under  the  old  system,  volunteered  a  surrender 
of  60  much  of  his  emoluments  as  exceeded  £27cx>  a  year. 
When  these  offices  were  abolished  in  1834  Lord  Camden 
was  still  a  Teller,  and  his  contribution  to  the  revenue  had 
amounted  to  £244,400,  being  the  amount  of  his  fees  in 
excess  of  the  statutory  payment.  He  was  nearly  a  quarter 
of  a  million  the  poorer  for  putting  himself  on  a  par  with  his 
fellow -ginecurists  at  £2700  a  year. 

§  2.     The  Course  of  the  Hxcheqiier, 

"We  must  now  consider  how  this  machine  worked;  not 
forgetting  that  the  Treasurer  and  Chancellor  of  the  Ex- 
chequer were  responsible  for  the  income  and  expenditure  of 
the  country,  and  that  the  Exchequer  was  only  a  piece  of 
machinery  for  effecting  its  receipt  and  issue,  and  ensuring 
that  the  King  got  his  rights  and  did  not  pay  more  than  was 
due  &om  him.  For  the  entire  machinery  was  constructed 
in  the  interest  of  the  King,  and  with  no  idea  that  Parliament 
was  interested  in  following  and  checking  the  receipts  and 
issues  of  the  Exchequer. 


Sect.  ii.  §2.]      COLLECTION   AND  EXPENDITURE.  313 

The  relations  of  Parliament  to  the  expenditure   of  the  Parlia- 
revenue  may  be  said  to  have  passed  through  three  stages.        control. 

In  the  first  a  life-income  was  assigned  to  the  King  in  Fint  stage. 
addition  to  his  hereditary  revenues,  to  be  spent  as  he  pleased. 
So  long  as  the  King  did  not  exceed  this  income  Parliament 
asked  no  questions.  If  he  wanted  more,  Parliament  was 
move^  to  ask  where  the  rest  had  gone,  and  why  more  was 
wanted ;  but  the  Commons  were  more  concerned  to  prevent 
illegal  taxation  than  unauthorised  expenditure. 

The  second  stage  begins  with  the  appropriation  of  sub-  Second 
sidies  to  special  purposes  in  the  reign  of  Charles  II.  From  ^  ^^' 
that  time  until  1834  Parliament  endeavoured  through  the 
existing  machinery  of  the  Exchequer  to  secure  that  money 
granted  for  special  purposes  should  only  be  issued  for  those 
purposes,  and  to  construct  a  system  of  audit  which  should 
secure  that  the  money  was  not  only  mued  for  but  expended 
upon  those  purposes. 

The  third  stage  begins  with  the  year  1 834,  when  the  old  Third 
offices  were  abolished  and  a  system  commenced,  ending  in  the        * 
legislation  of  1 866,  whereby  the  control  of  issue  and  the  audit 
of  accounts  are  brought  into  the  same  hands,  and  the  result 
reported  to  the  House  of  Commons. 

Of  the  first  stage  I  need  say  little.  But  it  should  be  noted  First  stage. 
as  a  check  on  the  powers  of  the  Crown  in  administration  that  Jj^f^^/y"" 
the  King^s  command  was  not  enough  to  authorise  an  issue  of  i^J^l 

action. 

his  treasure  ;  that  such  a  command  must  be  authenticated  by 
letters  patent  or  writ  under  the  Privy  Seal.  And  further  that 
the  withdrawal  of  the  Treasurer  from  active  participation  in 
the  routine  of  the  Exchequer  led  to  a  complicat'Cd  system  of 
Treasury  warrants,  preliminary  to  the  issue  of  public  money, 
known  as  *  the  course  of  the  Exchequer,'  and  strictly  enjoined 
upon  the  officers  for  the  receipt  and  issue  of  public  money  by 
8  &  9  Will.  Ill,  c.  28. 

The  second  stage  began  with  the  appropriation  to  certain  Second 
purposes  of  subsidies  grninted  to  Charles  II.   It  was  developed  7*^ ** 
after  the  Revolution  into  a.  complete  appropriation  of  all  ^o^  o^ 
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supply        supplies  except  the  hereditary  revenue.     Even   these   were 

men t"  ^   considered  as  practically  appropriated  to  the  Civil  List,  and 

were  taken  account  of  in  the  sum  assigned  to  the  purposes  of 

the  Civil  List.     From  the  time  that  George  III  surrendered 

his  hereditary  revenues  no  money  could  be  expended  without 

the  consent  of  Parliament.     The  revenues  of  the  Crown  have 

come  to  be  recognised   as  public  money,  as  a  part  of  the 

revenues  of  the  country. 

The  second      So  I  will  endeavour  to  trace  the  control  of  issue  and  the 

wOTkiDg.     history  of  the  audit  of  accounts  as  they  existed  between  1688 

and  1834. 

We  must  suppose  that  Parliament  has  granted  certain  sums 
to  the  Crown  to  be  raised  from  certain  sources,  and  applied 
to  certain  purposes.  We  must  further  suppose  that  the 
various  persons  whose  duty  it  is  to  collect  the  revenue  have 
duly  collected  it  and  paid  it  into  the  King's  Exchequer.  The 
money  is  there :  how  is  it  to  be  extracted  and  applied  to  the 
purposes  for  which  the  King's  ministers  have  asked  for  it 
from  Parliament? 
Issue  of  The  process  began  then,  as  now,  with  a  royal  order,  which 

mon*^.  w^  *^  authority  for  letters  of  Privy  Seal.  These  were 
transmitted  through  the  Treasury,  together  with  a  Treasury 
warrant  for  the  issue  of  the  money  required,  to  the  Auditor  of 
Receipt.  That  great  personage  himself  signed  an  order  for 
payment,  and  returned  it  to  the  Treasury  with  the  warrant. 
Both  documents  came  back  signed  by  members  of  the  Treasury 
Board,  together  with  a  letter  specifying  the  date  at  which  the 
money  was  to  be  issued,  and  the  fund  out  of  which  it  was 
to  be  paid  \ 
The  Thereupon  the  Tellers  unlocked  one  of  the  four  chests,  one 

of  which  was  kept  in  the  room  of  each  Teller.  Even  this 
could  not  be  done  without  the  aid  of  the  Auditor  and  the 
Clerk  of  the  Pells,  for  each  chest  had  three  locks,  and  Teller, 
Auditor,  and  Clerk  each  had  the  key  of  one.  So  when  the 
deputies  of  these  three  functionaries  had  opened  a  chesty  and 

^  Report,  1869,  ii.  p.  343. 


Sect.  ii.  §  2.]      COLLECTION  AND  EXPENDITURE.  315 

had  handed  some  portion  of  its  contents  to  an  individual 
payee  or  to  a  Bank  cashier  to  be  placed  to  the  credit  of  a  depart- 
ment which  had  an  account  at  the  Bank  of  England,  the 
Exchequer  had  done  its  work  as  regarded  that  particular  item 
of  expenditure. 

The  Auditor  of  Receipt  was  the  hinge  on  which  turned  the  The 
lid  of  the  Treasury  chest,  for  the  Act  of  William  III '  forbade  ^"^^*^'* 
the  Tellers  to  issue  money  without  his  order.     He  was  in  fact 
a  Controller  rather  than  an  Auditor.     His  functions  were  to 
see  that  money  was  legally  issued,  not  that  it  was  properly 
spent. 

The  value  of  the  office  to  the  public  service  would  depend  how  far 
entirely  on  the  independence  of  the  Auditor  in  respect  of 
political  or  party  ties,  for  it  would  be  his  duty  to  resist 
attempts  on  the  part  of  the  Crown  or  its  ministers  to  obtain 
payment  of  public  money  either  without  Parliamentary 
authority  or  for  purposes  other  than  those  authorised  by 
Parliament. 

How  far  the  duties  of  the  office  were  viewed  in  this  light  LordGren- 

viUo  iiff 

may  be  learned  from  the  conduct  of  Lord  Grenville  who  was  Anditor ; 
Auditor  of  Receipt  from  1794  to  1834,  and  during  that  time 
played  a  disting^shed  part  in  politics  as  leader  of  the  Whig 
party. 

In  1806  he  became  Prime  Minister,  and  proposed  to  take  the  when 
office  of  First  Lord  of  the  Treasury.     He  would  thus  as  a  Lord  Minieter ; 
of  the  Treasury  be  responsible  for  the  royal  orders  and  TreaBury 
warrants,  the  validity  of  which  he  would  have  to  consider  as 
Auditor. 

But  he  did  not  propose  to  resign  the  Auditorship,  and 
when  the  incompatibility  of  the  two  offices  was  suggested  in 
the  House  of  Commons  it  was  suggested  in  a  tone  of  apology 
lest  the  objection  should  savour  of  constitutional  pedantry. 
Eventually  Parliament  enabled  Lord  Grenville  to  place  the 
Auditorship  in  the  hands  of  a  trustee  during  his  continuance  at 
the  Treasury  Board ;  but  it  is  plain  that  neither  he  nor  his 

^  8  &  9  WUL  III,  c.  a8. 
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friends  saw  any  incongmity  in  the  tennre  by  the  same  man 
of  two  offices,  one  of  which  must  needs  be  concerned  with 
giving  orders  for  the  issne  of  public  money,  while  the  other 
was  solely  concerned  with  seeing  that  those  orders  were 
valid, 
when  in  In  1811  Lord  Grenville  was  in  opposition.     The  party  of 

'  which  he  was  a  leader  was  extremely  anxious  that  a  Regency 
Bill  should  be  pushed  on,  and  that  it  should  impose  the  least 
possible  restraint  upon  a  Regent  who  was  supposed  to  favour 
the  Whigs.  The  King  was  mad,  and  the  forms  of  govern- 
ment, where  he  was  concerned,  could  only  be  supplied  by  a 
fiction.  Parliament  had  voted  £500,000  for  the  army  and  as 
much  more  for  the  navy:  the  money  was  in  the  Tellers'  chests 
and  the  payment  was  urgently  needed.  The  Lords  of  the 
Treasury,  acting  on  the  vote  of  Parliament,  sent  a  warrant  for 
payment  to  the  Auditor,  but  there  was  no  authority  under 
the  Privy  Seal,  because,  while  the  King  was  mad,  the  sign 
manual  could  not  be  obtained  to  authorise  the  affixing  of 
the  Privy  Seal,  and  the  clerks  of  the  Privy  Seal  had  scruples. 

So  too  had  Lord  Grenville.  When  Prime  Minister  he  had 
thought  so  little  of  the  duties  of  the  Auditor  as  a  control  upon 
the  Treasury  that  he  was  prepared  to  act  at  once  as  Auditor 
and  as  First  Lord.  But  as  a  leader  of  Opposition  he  awoke  to 
the  conscientious  obligations  of  his  office.  Nothing  but  a 
strict  adherence  to  the  *  course  of  the  Exchequer '  would  satisfy 
him.  He  had  the  law  on  his  side,  and  he  was  able  to  hurry 
on  the  Regency  Bill,  to  inconvenience  his  political  opponents, 
and  finally  to  obtain  a  resolution  of  both  Houses  which 
satisfied  his  conscience  in  doing  what  the  needs  of  the  public 
service  demanded. 

One  must  infer  from  the  tenure  of  the  Auditorship  by 
Lord  Grenville  that  the  system  of  control  down  to  the  year 
1834  was  not  very  valuable  as  an  administrative  check,  though 
it  might  serve  the  purpose  of  political  obstruction. 
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§  3.     Change%  between  1688  and  1866. 

We  have  now  dealt  with  the  process  of  issaing  public 
money  and  the  secarities  offered  by  the  'course  of  the 
Exchequer'  that  money  was  not  issued  save  for  purposes 
authorised  by  Parliament. 

We  must  next  inquire  what  were  the  means  for  ascertaining 
whether  money,  issued  in  accordance  with  Parliamentary 
authority,  had  been  actually  spent  as  intended.  Revenue 
issued  to  a  department  for  one  purpose  might  be  spent  on 
another ;  or  the  persons  to  whom  it  was  issued  might  squander 
or  misapply  it.  In  the  first  instance  Parliament  would  be  de- 
finuded,  in  the  second  both  Parliament  and  the  Crown. 

Some  sort  of  audit  existed  from  very  early  times  ^.     The  The  old 
receivers  of  revenue  accounted  to  the  Treasurer  and  Barons,  ^idit, 
and  later  to  the  Auditors  of  Imprest,  and  the  issue  of  money 
was  audited  first  by  the  Barons,  then  by  auditors  appointed  for 
different  classes  of  expense.     A  systematic  audit  appears  to 
have  been  provided  in  the  reign  of  Elizabeth,  when  Auditors  The  audi- 
of  Imprest,  or  money  issued  for  public  use,  were  established,  imprest. 
The  two  Auditors  of  Imprest,  like  the  great  officers  of  the 
Exchequer,  were  paid  by  fees  and  did  their  work  by  deputy. 
In  1783  their  audit  was  found  to  be  a  farce,  and  each  Auditor 
was  found  to  be  in  receipt  of  £16,000  a  year  ^.   In  1 785  *  they 
were  abolished  by  statute,  and  a  body  of  five  Commissioners 
appointed  for  auditing  the  public  accounts. 

This  can  hardly  be  said  to  have  been  an  immediate  success,  1805. 
for  in  1806  the  Chancellor  of  the  Exchequer  complained  that  Board, 
the  expenditure  of  more  than  £450,000,000  of  public  money 
was  at  that  date  unaudited.  But  this  Audit  Board  inherited 
large  arrears  from  its  inefficient  predecessors.  Its  powers 
were  extended  by  statute  and  it  developed  a  high  degree  of 
efficiency.  Its  duties  were  however  transferred  to  the  Comp- 
troller and  Auditor-General  by  the  Act  of  1866,  to  which  I 
shall  presently  refer. 

'  Keport,  1869, 11.  p.  531,  and  see  Thomas,  History  of  Exchequer. 
*  Beport,  1869,  ii.  331.  '  25  Geo.  Ill,  c.  5  a. 


318 


THE    REVENUES    OP    THE    OEOWN.      [Chap.  VIL 


1787. 
Consoli- 
dated 
Fond. 


]802. 

Accounts 
compiled. 

1822. 
Balanced 
accounts 
presented. 


1826. 

The  tallies 
disused. 

1832. 

Appropria- 
tion ac- 
count. 


Abolition 
of  Exche- 
quer offices, 

1834- 


The  institution  of  the  Audit  Board  was  followed  in  1787  by 
the  institntion  of  the  Consolidated  Fond.  From  the  Revolution 
until  1787  it  had  been  the  practice  to  assign  specific  taxes  to 
specific  charges,  with  the  result  that  the  public  accounts 
became  extremely  complicated.  In  the  Customs,  for  instance, 
there  were  seventy-four  separate  accounts,  each  setting  forth 
the  receipt  of  revenue  from  a  particular  source  and  its  expen- 
diture on  the  service  to  which  it  was  appropriated.  In  1787 
was  established  the  Consolidated  Fund  into  which  was  'to 
flow  every  stream  of  the  public  revenue  and  from  whence  to 
issue  the  supply  for  every  public  service  ^.'  The  produce  of 
particular  taxes  was  no  longer  appropriated  to  particular  heads 
of  expense. 

From  the  death  of  Anne  until  1 802  no  regular  statement 
of  the  finances  of  the  country  was  compiled  or  published,  and 
until  1822  no  balanced  annual  account  of  the  public  income 
and  expenditure  was  presented  to  Parliament. 

Since  that  date  such  statements  have  been  regularly  pre- 
sented. 

In  1826  the  Chamberlains  disappeared  and  the  tallies  with 
them. 

In  1832  besides  the  casA  account  there  was  introduced  an 
appropriation  account  of  the  money  received  for  expenditure 
on  the  Navy.  This  form  of  account,  which  presents  the  corre- 
spondence of  the  Parliamentary  grant  with  the  ultimate  outlay, 
has  since  been  applied  to  every  head  of  public  expenditure  ^. 

In  1834  the  Exchequer  offices  were  abplished,  and  with 
them  the  costly  sinecures^  the  cumbrous  procedure,  the  unin- 
telligible language,  and  yet  more  unintelligible  numerals, 
which  had  formed  part  of  the  '  course  of  the  Exchequer  ^.' 

'  Thirteenth  Report  of  Commissioners  of  Public  Accounts,  March  1785. 
The  Consolidated  Fund  was  established  by  27  Geo.  Ill,  o.  13. 

'  Applied  to  Naval  expenditure  by  a  &  3  Will.  IV,  c.  40 ;  to  Military  ex- 
penditure  by  9  &  10  Yict.  c.  93 ;  to  all  expenditure  by  39  &  30  Yict.  c.  39. 

'  Instead  of  seventy-five  derks,  besides  messengers  and  watchmen,  the  new 
establishment  consisted  of  the  ComptroUer-Oenerai,  the  Assistant-Comptroller, 
the  chief  derk,  the  accountant,  and  five  clerks,  in  the  principal  office. 
BeooUectionB  of  a  Civil  Servant,  Temple  Bar  Magasine,  Feb.  1891* 
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Henceforth  the  revenue  of  the  country  was  to  be  paid  to 
the  Exchequer  account  at  the  Banks  of  England  and  Ireland, 
and  the  payments  which  had  been  heretofore  made  at  the 
Exchequer  itself  (as  distinct  from  those  made  through  the  Pay- 
masters of  the  Army,  Navy  and  Ordnance)  were  to  be  made 
by  one  person,  a  Paymaster  of  the  Civil  Service. 

The  Controller- General  and  his  staff  took  the  place  of  the  Controller- 
Auditor  of  Receipt  and  Clerk  of  the  Pells.     He  was  sheltered    ^^    ' 
from  political  or  party  prepossessions  by  a  disability  to  sit  in 
Parliament;   like   the   judges,   he   held   office   during  good  4&  5 Will, 
behaviour,  but  was  removable  by  the  Crown  on  address  of  both 
Houses  of  Parliament.      Without  his  authority  no  money 
could  be  issued  &om  the  Exchequer  account  by  the  Banks  of 
England  and  Ireland.     Every  credit  which  he  opened  there 
in  favour  of  any  department  of  the  public  service  was  recorded 
in  his  office,  and  this  record  was  the  foundation  of  the  Public 
Accounts. 

In  1836  was  constituted  the  office  of  Paymaster- General  Paymaster- 
through  whom  are  now  paid  all  the  public  moneys  due  for  the 
Army,  Navy,  and  Civil  Services  ^. 

In  1 861  the  House  of  Commons  adopted  the  recommendation  Committee 
of  the  Committee  on  Public  Moneys,  that  a  Committee  of  ^^j^^^n^^ 
Public  Accounts  should  be  annually  appointed  to  report  on  the 
accounts  presented  to  the  House.     Of  the  duties  of  this  Com- 
mittee I  will  speak  presently. 

In  1866  the  Audit  Board  and  the  Comptroller-General  were 
abolished  by  the  Statute  on  which  rests  our  present  system 
of  control  of  issue  and  audit  of  accounts. 

§  4.     TAe  Exchequer  and  Audit  Act  and  Modern  Practice, 

I  stated  at  the  outset  of  this  chapter  that  the  revenue  of  The  Ex- 
the  country  as  it  is  collected  by  the  departments  responsible  aooou^at 
for  its  collection,  is  paid  into  the  Consolidated  Fund  in  the  *^®  ^•^^ 
Bank  of  England.     This  Fund  is  not  a  hoard,  but  a  balance. 

"  See  5  &  6  Will.  IV,  c.  35 ;  1 1  &  la  Vict.  c.  55,  whereby  the  various  offices 
of  Paymaster  were  consolidated  into  one  office. 
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The  Bank  can  use  it,  as  any  other  banker  can  use  the  balance 
of  his  customer,  so  long  as  it  is  forthcoming  when  required. 
The  col-         The  Customs,  Inland  Revenue,  and   Post  Office  are  the 

lecting  de- 
partments, departments  in  which  revenue  is  constantly  accruing.     The 

Receiver  of  the  Commissioners  of  Woods  and  Forests  who 
manage  the  Crown  lands  is  also  in  communication  with  the 
Bank.  The  departments  in  which  miscellaneous  revenue 
accrues  are  not  collecting  departments,  nor  are  they  in  direct 
communication  with  the  Bank.  In  so  feur  as  the  moneys 
which  they  receive  pass  into  the  Exchequer  at  all  they  pass 
through  the  departmental  account  with  the  Paymaster 
General. 
The  The  collectors  of  these  three  departments  send  the  daily 

collection,  proceeds  of  their  collection  to  the  accounts  of  their  respective 
departments  at  the  Bank,  reserving,  under  regulations  to  be 
explained  hereafter,  certain  sums  for  local  expenditure.  The 
departments  pay  over,  daily,  the  amount  received  to  the 
account  of  the  Exchequer,  that  is  to  the  Consolidated  Fund. 
Sooner  or  later  every  penny  of  revenue  collected — including, 
as  I  will  presently  show,  the  sums  reserved  by  collectors  for 
local  use — finds  its  way  to  the  Consolidated  Fund. 

The  revenue  may  increase  or  diminish  from  two  causes. 
Parliament  may  increase  or  diminish  taxation,  or  commercial 
and  agricultural  prosperity  may  wax  and  wane.     But  we  are 
not  concerned  here  with  the  economical  considerations  which 
affect  revenue.     We  must  assume  that,  such  as  it  may  be,  it 
is  flowing  steadily  into  the  Exchequer  balance,  and  that  the 
expenditure  of  the  country  is  going  on  at  the  same  time ; 
and  we   ask  how  is  the   revenue   made   applicable  to  the 
expenditure  ? 
Parliamen-      For  any  use  of  the  public  money  the  authority  of  Parlia- 
thority  for  ment  is  universally  necessary.    If  that  authority  is,  in  certain 
Expendi-    ^^ses  and  under  settled  rules,  anticipated,  as  when  the  col- 
lectors of  revenue  meet  the  immediate  charges  of  their  de- 
partments, their  action,  in  order  to  be  legal,  must  be  ratified 
by  Parliament  in  the  course  of  the  year. 
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Bat  the  authority  given  by  Parliament  is  of  two  kinds, 
permanent  and  annual,  and  this  at  once  divides  the  expen- 
diture of  the  country  into  two  classes,  the  first  consisting  of  pennanent, 
fixed  charges  on  the  Consolidated  Fund,  or  Consolidated  Fund 
Services,  the  second  consisting  of  sums  granted  every  year  annual, 
by  Parliament,  the  grant  being  initiated  by  the  House  of 
Commons  in  Committee  of  Supply,  and  hence  called  Supply 
Services. 

I  have  described  elsewhere  the  process  by  which  Parliament 
votes  these  annual  services  ^.  The  matter  before  us  is  how, 
when  voted,  they  are  spent. 

The  public  service  is  maintained  by  payments  made  under 
the  direction  of  the  Treasury  out  of  the  national  balance,  the 
Consolidated  Fund.  But  neither  the  Lords  of  the  Treasury, 
the  political  executive,  nor  their  permanent  staff  can  touch 
this  balance  without  the  intervention  of  an  ofiScial  who  is 
remote  alike  from  royal  and  political  influences. 

This  is  the  Comptroller  and  Auditor- General,  the  creation  of  The  Comp- 
the  Exchequer  and  Audit  Act  of  1866*.     He  is  appointed  by  Auditor 
Letters  Patent.    Neither  he  nor  the  Assistant-Comptroller  ^°®^- 
and  Auditor  may  be  a  member  of  either  House  of  Parlia- 
ment.    They  hold  office  during  good  behaviour,  and  they  are 
removable   by  the  Queen  upon  address  by  both  Houses  of 
Parliament.    They  may  not  hold  their  offices  in  combination 
with  any  others  held  at  the  pleasure  of  the  Crown.     Their 
salaries  are  charged  on  the  Consolidated  Fund,  so  that  they 
do  not  come  under  the  annual  consideration  of  the  House  of 
Commons. 

Consolidated  Fund  Services. 

Where  money  is  wanted  to  meet  Consolidated  Fund  Services  Issue  of 
the  Treasury  makes  a  requisition  to  this  officer  for  a  credit  on  Conaoli- 
the  Exchequer  account.  The  Comptroller  and  Auditor-General,  ggrvioeB  • 
if  satisfied  that  the  requisition  is  in  accordance  with  the  Acts 
which  govern  the  proposed  expenditure,  makes  the  order,  and 

^  Vol.  i.  Parliament,  ch.  vii.  seot.  iii.  §  2. 
'  39  &  30  Vict.  0.  39.  8.  3. 

VOL.  II.  Y 
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thus  unlocks  the  Treasuiy  chest.  The  Treasiuy  then  requires 
the  Bank  to  transfer  the  sums  required  from  the  Exchequer 
account  to  the  account  of  a  principal  accountant,  usually  that 
of  the  Paymaster-General  ^ ;  and  at  the  same  time  to  transmit 
the  authority  for  the  transfer  to  the  Comptroller  and  Auditor 
who  is  thus  enabled  to  record  the  issues  from  the  Exchequer. 
Of  these  he  subsequently  receives  and  examines  an  account 
called  the  Consolidated  Fund  Account, 
their  The  charges  on  the  Consolidated  Fund  amount  to  about 

and  charac- three- eighths  of  the  national  expenditure.     They  are  to  be 
^^'  seen  in  detail  in  the  Finance  Accounts  of  each  year.    Th^ 

are  of  a  miscellaneous  character,  including  the  interest  on  the 
National  Debt,  the  salaries  of  the  Judges,  of  the  Speaker,  of 
the  porter  of  Holyrood  House,  of  the  perpetual  curate  of  the 
Isle  of  Aldemey,  and  of  the  Regius  Professor  of  Civil  Law  in 
the  University  of  Oxford. 

Supply  Services, 

The  remaining  five-eighths  of  the  national  expendituie  is 
voted  every  year  by  Parliament.  We  must  consider  how  this 
expenditure  is  estimated,  voted,  and  paid« 
BstimateB.  In  the  last  two  months  of  every  year  the  estimates  for  the 
Army,  Navy,  and  Civil  Service  are  presented  by  the  depart- 
ments concerned,  separately,  to  the  Treasury.  There  they 
must  be  considered  and  approved :  for  the  Treasury  guards 
the  public  purse,  and  the  Chancellor  of  the  Exchequer,  who 
must  ask  the  Commons  to  vote  the  money,  becomes  thereby 
responsible  for  the  demands  of  these  departments. 

Important  questions  of  expenditure  on  the  Army  and  Navy 
are  settled  by  him  in  Committee  of  the  Cabinet,  with  the 
heads  of  those  great  departments.  Such  questions  are  matters 
of  general  policy,  and  these  estimates  when  agreed  to  by  the 
political  chie&  are  only  subject  to  Treasury  supervision  in 
minor  details. 

'  Payment  of  dividends  due  hy  way  of  iniereat  on  the  National  Debt  ia 
made  by  the  Banks  of  England  and  Ireland,  which  reoeives  abont  £190,000  a 
year  for  its  serviceB  in  this  reipect. 
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But  the  Chancellor  of  the  Exchequer  may  find  himself  in 
conflict  with  the  heads  of  the  spending  departments*  The 
War  0£Sce,  for  instance^  may  want  more  than  he  thinks  it 
necessary  or  pmdent  to  ask  Parliament  to  grant.  In  such  a 
case  he  may  adopt  one  of  two  courses.  He  may  refer  the 
estimates  back  to  the  spending  department  whence  they 
came,  with  a  request  that  a  substantial  reduction  may  be 
made,  or  he  may,  with  the  aid  of  his  permanent  staff,  contest 
the  various  items  of  expenditure  and  endeavour  to  convince 
the  War  Office  that  less  will  8u£Sce.  If  the  parties  cannot 
agree  they  may  appeal  to  the  Prime  Minister,  and  from  him 
to  the  Cabinet.  Here  the  dispute  must  end  in  one  of  three 
ways — by  one  or  other  minister  accepting  defeat^  or  by  the 
resignation  of  the  minister  against  whom  the  decision  of  the 
Cabinet  has  gone,  or  by  a  compromise  in  which  the  Chan- 
cellor of  the  Exchequer  agrees  to  ask  for  a  sum  rather  larger 
than  he  considers  to  be  necessary,  while  the  Secretary  of 
State  for  War  agrees  to  forego  some  outlay  which  he  believes 
to  be  important  for  the  public  service. 

But  the  more  valuable  part  of  Treasury  control  consists  in 
the  need  of  Treasury  sanction  to  the  creation  of  any  new  post 
or  the  increase  of  any  salary  in  the  Civil  Service  ;  payments 
made  for  such  objects  without  such  sanction  would  be  dis- 
allowed at  the  audit  of  accounts ;  and  this  sort  of  supervision 
stops  the  constant  leakage  of  public  money  in  item^  of  outlay 
trivial  in  themselves,  but  amounting  in  the  mass  to  a  heavy 
demand  upon  the  taxpayer. 

But  let  us  suppose  the  parties  to  be  agreed.  The  estimates  Votes. 
are  submitted  to  the  House  of  Commons  in  certain  large  sub- 
divisions or  chapters,  technically  called  '  vote^'  The  Army 
and  Navy  estimates  are  each  broken  up  into  from  ten  to 
twenty  of  these  votes,  the  Civil  Service  estimates  into  about 
eighty. 

If  the  House  of  Commons  approves  of  these  estimates  it  Supply, 
agrees  to  them  in  Committee  of  Supply,  and  provides  for 
them  in  Committee  of  Ways  and  Means,  by  grants  from  the 

T  2 
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CoDSoIidated  Fand.     These  resolutions  in  Committee  of  Ways 

and  Means,  adopted  by  the  House,  are  (as  I  have  explained 

elsewhere)  embodied  in  Bills,  once  or  twice  throughout  the 

Session.     Such  a  Bill,  when  it  has  passed  the   Lords  and 

Ways  and  received  the  assent  of  the  Crown,  becomes  a  Ways  and  Means 

Act,  or  Consolidated  Fand  Act,  and  gives  Parliamentary 

authority  for  the  pa3anent  of  public  money  while  the  Session 

TheAppro-  is  going  on,  and  before  the  Appropriation  Act  is  passed.     This 

Act.  Act  embodies  the  previous  Acts,  sets  out  in  detail  the  votes 

sanctioned  by  the  Commons  in  Committee  of  Supply,  and 

appropriates  to  them  specifically  the  sums  needed  from  the 

Consolidated  Fund. 

Pending  the  Appropriation  Act,  the  Ways  and  Means  Acts 
provide  for  the  immediate  needs  of  the  Army,  Navy,  and 
Civil  Service  ^,  so  far  as  Parliament  is  concerned. 

The  money  has  been  granted  to  the  Crown  by  Parliament 
for  certain  purposes:  and  the  first  step  in  the  process  of 
expenditure  is  a  Royal  Order,  reciting  the  grant  and  desiring 
the  Ti'easury  to  authorize  the  Bank  of  England  to  make  pay- 
ments from  time  to  time  in  accordance  with  the  terms  of  the 
grant.  The  order  is  under  the  sign  manual  and  is  counter- 
signed by  two  Lords  Commissioners  of  the  Treasury. 

The  Lords  Commissioners  thereupon  demand  of  the  Con- 
troller and  Auditor- General  that  he  will  give  them  credit  for 
the  sums  required  upon  the  Exchequer  account  at  the  Bank. 
This  is  done.  The  Treasury  then,  from  time  to  time,  directs 
the  Bank  to  transfer  the  sums  specified  in  the  Royal  Order  to 
the  *  supply  account'  of  the  Paymaster-General^  and  to  corn- 
Transfer  to  municate  such  transfers  to  the  Comptroller  and  Auditor- 
Paymaster  ^  ,  2 
a«iA«.i       General^ 

The  departments  are  then  informed  that  the  sums  voted  by 

*  In  the  case  of  the  Army  and  Navy  but  one  account  is  kept  for  each 
service,  and  money  granted  under  any  one  vote  may  be  temporarily  applied  to 
purposes  specified  in  the  other  votes,  provided  always  that  in  the  end  each  vote  of 
the  House  is  satisfied.  The  Civil  Service  votes  have  each  a  different  account 
at  the  Pay  Office,  and  so  a  sum  has  to  be  obtained  on  each  vote  for  the  expendi- 
ture on  the  Civil  Service  and  on  the  collection  of  Revenue. 

'  For  the  forms  relating  to  this  expenditure  see  Appendix  ilL 
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Parliament,  or  part  of  them,  are  placed  to  their  account  with 
the  Paymaster- General.  Thenceforth  they  are  responsible  for 
the  disposition  of  the  money  in  accordance  with  the  votes, 
and  this  responsibility  is  enforced  by  the  Comptroller  and 
Auditor-  General. 

Account  and  Audit. 

So  fiur  we  have  traced  the  revenue  from  the  pocket  of  the 
taxpayer  into  the  hands  of  those  to  whom  payment  is  due 
for  the  rendering  of  some  public  service. 

We  have  seen  that  the  produce  of  the  taxes  imposed  by 
Parliament  must  lie  at  the  Exchequer  account  in  the  Banks  of 
England  and  Ireland  until  Parliament  has  given  authority 
for  their  expenditure,  and  that  so  much  of  i^  produce  as  is 
granted  from  time  to  time  by  Parliament  to  the  Crown  cannot 
be  withdrawn  by  the  servants  of  the  Crown  from  the  Exchequer 
balance  except  with  the  sanction  of  an  independent,  non-  The  Comp- 
political   officer  who  holds,   as  it   were,   the    keys    of  the  Auditor^ 

Exchequer.  General. 

We  have  still  to  see  how  security  is  taken  that  the  money 
issued  for  certain  purposes  is  actually  expended  on  those 
purposes :  that  not  merely  the  issue,  but  also  the  expenditure 
of  the  money  paid  corresponds  with  the  votes. 

The  security  required  is  obtained  by  the  twofold  powers  of  Aooountt 
the  Comptroller  and  Auditor- General.     He  not  only  controls  ^  ^j^ 
the  issues,  but  receives  and  audits  the  accounts  of  expenditure. 
Every  day  two  accounts  are  furnished  to  him,  one  from  the 
Banks  of  England  and  Ireland^  of  receipts  and  issues  of  the 
Consolidated  Fund,  and  one  from  the  Revenue  departments, 
of  the  sums  paid  to  the  Fund.    These  (which  are  also  sup- 
plied to  the  Treasury)  enable  him  to  check  the  Bank  account 
as  to  receipt  of  revenue.     He  also  follows,  very  closely,  the 
course  of  expenditure^  having  in  the  larger  spending  depart* 
ments  a  local  staff  whose  audit  may  be  said  to  be  concurrent  audit  oon- 
with  the  outlay.   In  smaller  departments  his  audit  is  periodical  ^^      ^ 
and  monthly. 
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In  respect  of  the  Consolidated  Fund  Services  and  the  Sappir 
Services,  Parliament  receives  every  year  Finance  Accounts  and 
Appropriation  Accounts. 
Rnance  The  Finance  Accounts  are  laid  before  Parliament  on  or 

before  the  30th  of  June  in  each  year.  They  are  prepared 
by  the  Treasury,  and  they  contain  a  detailed  statement  of  the 
receipts  and  of  the  issues  for  Consolidated  Fund  Services  as 
well  as  Supply  Services.  But  so  &r  as  expenditure  is  con- 
cerned, these  accounts  only  state  the  purposes  for  which  the 
money  was  issued. 
Appro-  The  Appropriation  accounts  on  the  other  hand  are  rendered 

Mcounts.  ^  ^^  Comptroller  and  Auditor-General  by  the  departments 
which  have  been  entrusted  with  the  expenditure  of  public 
money.  They  are  examined  by  him  in  order  that  he  may 
ascertain  whether  the  money  has  been  spent  in  accordance 
with  the  votes  of  Parliament :  whether  any  Acts  of  Parlia- 
ment, Orders  in  Council,  Royal  Warrants  or  other  authority 
governing  any  particular  expenditure  have  been  duly  com- 
plied with :  whether  increased  salaries  or  new  offices  have 
arisen  without  the  previous  sanction  of  the  Treasury.  Thus 
the  Comptroller  and  Auditor-General  acts  on  behalf  of  the 
House  of  Commons  and  of  the  Treasury,  ensuring  not  merely 
that  expenditure  is  in  correspondence  with  the  votes,  but  that 
it  is  made  subject  to  the  control  with  which  Parliament  has 
invested  the  Treasury.  The  Appropriation  account  relates  to 
Supply  Services  only,  but  the  Cpnsolidated  Fund  Services  are 
also  examined  and  reported  upon. 

Owing  to  the  wide  surface  over  which  our  expenditure  is 
spread  the  accounts  of  the  financial  year  ending  on  the  3]8t 
of  March  do  not  all  reach  the  Comptroller  and  Auditor-General 
until  the  30th  of  November  following :  but  in  February  of 
the  next  year  his  report  is  laid  before  the  House  in  three 
volumes  dealing  respectively  with  the  Army,  Navy,  and  Civil 
Service. 

The  House  refers  the  reports  to  the  Public  Accounts  Com- 
mittee— ^a  standing  Committee — which  examines  them  and 


Sect.  ii.  §  4.]     COLLECTION  AND  EXPBNDITUEB,  827 

calls  attention  to  any  want  of  correfipondence  between  votes  Ptiblic  Ac 
and  payments  or  other  irregularity  which  may  appear  on  Committee, 
the  reports  of  the  Comptroller  and  Auditor-General. 

The  Reports  of  the  Public  Accounts  Committee  are  dealt 
with  in  ihe  first  instance  by  the  Treasury  Minutes,  which 
give  directions  to  the  spending  departments  in  the  sense  of 
the  recommendations  made  by  the  Committee.  A  serious 
discrepancy  between  the  votes  and  the  expenditure  would  no 
doubt  be  taken  up  by  the  Opposition  and  dealt  with  by  the 
House. 

So  we  may  summarize  this  procedura  The  Commons  vote  Summary. 
and  Parliament  enacts  that  certain  sums  shaU  be  granted  to 
the  Queen  for  certain  purposes.  It  is  the  business  of  the 
Treasury  to  see  that  the  money  so  granted  is  issued  for  the 
purposes  for  which  it  was  granted.  After  this  the  depart- 
ments which  receive  the  money  are  responsible  for  its  proper 
application.  The  duties  of  the  Comptroller  and  Auditor- 
General  are,  as  regards  issue,  ministerial;  as  regards  expenditure, 
judicial.  When  he  is  satisfied  of  the  intentions  of  Pai'liament 
that  money  should  be  spent  on  a  given  object  he  ministers  to 
the  needs  of  the  Treasury ;  when  the  money  has  been  spent 
he  judges  whether  or  no  it  has  been  spent  in  accordance  with 
the  votes  of  Parliament. 

When  he  has  reported  to  the  House  of  Commons  the 
circle  is  complete,  and  the  House  which  granted  and  appro- 
priated the  money  learns  how  far  its  intentions  have  been 
carried  into  effect. 

There  are  a  few  points  to  note  before  concluding  this  part 
of  the  subject. 

Estimates  prepared  in  November  of  one  year  may  be  found  Sapple- 
in  the  next  to  be  insufficient,  and  this  may  be  discovered  ^J|^|222». 
before  the  end  of  the   Session,  or   before   the   end  of  the 
financial  year.    When  this  happens  supplementary  estimates 
are  presented  either  at  the  end  of  one  session  or  the  begin- 
ning  of  the  next,  so  that  supply  may  be  granted,  a  Ways 
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and  Means  Act  pfiflsed,  and  the  transaction  oondnded  within 
the  financial  year  which  ends  on  the  3iflt  of  March  \ 

Or  at  the  close  of  the  account  it  may  be  found  that  a  vote 
has  been  exceeded,  that  is  to  say,  that  a  department  has 
spent  more  on  a  given  object  than  Parliament  had  granted  for 
that  object.  This  would  be  matter  for  inquiry  by  the  Public 
Accounts  Committee.  An  excess  vote  is  by  their  recommend- 
ation submitted  to  the  House  and  passed,  in  order  to  make 
good  the  deficiency. 

It  was  stated  in  general  terms  that  all  payments  were 
made  through  the  Paymaster-General.  But  this  must  be 
qualified  in  certain  waya 

first,  the  Treasury  makes  advances  to  sub-accountants  of 
the  Army,  Navy,  and  Civil  Service  at  distant  stations.  This 
is  done  out  of  the  Treasury  Chest  Fund,  a  banlnTig  fond  with 
a  fixed  capital  of  £i,cxx3,ooo,  the  dealings  with  which  are 
regulated  by  Statute  ^.  These  advances  are  reclaimed  through- 
out the  year  by  the  Treasury  from  the  different  departments 
to  which  money  has  been  voted  to  meet  these  payments,  and 
an  account  is  rendered  by  the  Treasury,  at  the  end  of  the 
financial  year,  to  the  Comptroller  and  Auditor-General,  show- 
ing the  dealings  with  the  Fund. 

Next,  the  Treasury  deals  in  like  manner  with  another 
fund  at  its  disposal,  called  the  Civil  Contingencies  Fund, 
which  has  a  fixed  capital  of  £120,000.  Advances  made  in 
anticipation  of  Parliamentary  votes,  and  to  meet  unforeseen 
contingencies,  are  all  repaid  to  this  fund  by  the  orders  of  the 
departments  concerned,  on  demand  from  the  Treasury,  when 
Parliament  has  voted  the  money.    Unlike  the  Treasury  Chest 


^  UntU  1 800  the  financial  year  began  on  old  Midiaalmaa  day.  IVom  1 800  the 
financial  aooountfl  were  made  up  to  the  5th  of  January.  From  183a  to  1854  an 
anonuJouB  practice  prevailed.  The  aocoonts  were  made  up  to  the  5th  of 
January,  the  supplies  were  granted  to  the  3iBt  of  March,  and  the  ChanceUor 
of  the  Exchequer  preeented  his  Budget  statement  as  up  to  the  5th  of  ApriL 
From  1854  the  financial  year  has  begun  on  the  ist .of  April  and  ended  on  the 
31st  of  March.    17  ft  18  Vict.  0.  94^  s.  a. 

'  40  &  4T  Vict  c.  45, 
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Fand  this  fnnd  is  not  repaid  until  the  year  after  its  advances 
are  made. 

Thirdly,  the  collectors  of  revenue  are  authorised,  under  Advanoes 
certain  regulations,  to  make  payments  in  their  districts  outtOTs: 
of  the  funds  which  they  collect.  These  payments  may  be 
required  for  the  expenses  of  the  collecting  department,  or 
they  may  be  advances  for  other  services  which  have  local 
requirements,  and  may  thus  save  the  transmission  of  money 
to  and  fro.  But  these  advances  are  repaid  to  the  revenue 
department^  and  when  repaid  are  at  once  paid  into  the  Con- 
solidated Fund. 

Thus  a  collector  of  customs  on  a  given  day  receives  £700  of  how  made, 
revenue,  of  which  £150  is  required  for  the  expenses  of  his 
department,  and  £100  for  the  army.  These  charges  he  meets, 
and  if  the  Bank  of  England  has  no  local  branch  on  the  spot 
he  pays  in  the  remaining  £450  to  a  local  bank,  obtaining  a 
bill  payable  in  three  or  four  days  in  London.  This  he  trans- 
mits to  the  Customs  Office  in  London,  together  with  vouchers 
for  the  £250  expended.  The  £450  is  paid  by  the  Customs  at 
once  into  the  Consolidated  Fund.  The  two  other  sums  will  and  repaid, 
in  due  course  be  recovered  out  of  money  granted  by  Parlia* 
ment  in  the  one  case  for  the  army,  in  the  other  for  the 
collection  of  revenue,  and  issued  to  these  departments,  under 
the  formalities  described  earlier.  When  recovered  they  are 
paid  into  the  Consolidated  Fund. 

Thus  all  revenue,  sooner  or  later,  goes  into  the  Consolidated 
Fund,  and  all  payments  ultimately  are  provided  for  by  Ex- 
chequer issues. 

Another  feature  to  note  in  the  mode  of  keeping  and  pre-  The 
senting  the  national  accounts  is  that  they  are  strictly  coih  ^|^unta 
accounts.     Taxes  due  for  the  year  1890-91,  but  not  paid  till  •"  <*^ 
the  2nd  April  1 891,  are  treated  as  the  receipts  of  the  year 
1891-92.     Liabilities  incurred  in  one  year  but  not  paid  till 
the  next  are  charged  against  the  revenue  of  the  year  in  which 
they  are  paid. 

Although  for  purposes  of  account  and  audit  nothing  is 
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Conyeni-  treated  as  a  final  payment  nntil  accounted  for  as  actually 
thifl  me-  expended,  yet  issoes  made  from  the  Consolidated  Fond  to  the 
^^^  accounts  of  the  varioos  departments  with   the  Paymaster 

General  are  treated  as  expenditore  for  the  purpose  of  an  interim 
account.  This  practice,  together  with  the  daily  record  of 
receipts  and  issues,  makes  it  possible  to  produce  a  statement 
of  the  national  income  and  expenditure  up  to  date,  on  any 
day,  with  a  few  houra*  notice. 

§  5.     Change  in  character  of  Treasury  conlroL 

Duties  of        Before  the  Revolution  the  Treasurer  was  concerned  with 

aQ^*£^     expedients  for  raising  revenue,  and  with  the  direction  of 

®*^°*'''     expenditure.     The  Exchequer  officers  received  the  revenue, 

and  took  charge  of  it,  and  saw  that  it  was  not  issued  except 

to  the  king  by  proper  authority.     But  they  all  alike  had  to  consider  only 

'  the  King's  interest,  and,  except  in  the  case  of  the  appropriated 

subsidies  of  Charles  II,  to  carry  out  the  King's  directions. 

From  the  Revolution  onwards  the  Treasury  and  Exchequer 

to  ParUft.    have  been  called  upon  to  carry  out  the  directions  of  Parlia- 

Di0Dt  8U106*  •  /»  «•  ./kii  lit  ^ 

ment  m  respect  of  supphes  specifically  voted  for  and  appro- 
priated to  certain  purposes. 

Throughout  the  early  part  of  the  last  century  the  duties 
of  the  Treasury  Board  were  carefully  discharged.  The  repre- 
sentatives of  the  Army,  Navy,  and  Ordnance  came  to  the 
Board  for  the  moneys  voted  by  Parliament,  and  these  sums 
were  paid  out  in  strict  conformity  with  the  votes  of  Parlia- 
ment and  the  needs  of  the  services. 
Relaxed  But  when  George  III  was  given  a  civil  list  independent 
after  1760.  of  the  hereditary  revenues,  his  interest  in  the  business  of  the 
Treasury  declined.  The  rapid  changes  of  ministry  which 
took  place  between  1760  and  1770,  and  the  immense  cost 
of  our  participation  in  the  Seven  Years'  War,  and  of  our 
struggle  with  the  American  colonies,  seem  to  have  relaxed 
Treasury  control,  and  in  other  respects  to  have  brought  out 
the  weak  points  of  our  financial  system.  The  issue  and 
expenditure  of  the  revenue  had  ceased  to  be  important  to 
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the  King,  and  the  Treasury  had  not  realised  its  responsi- 
bilities to  Parliament  and  the  nation.  So  from  1760^  or 
earlier,  to  1780  our  public  service  seems  to  have  been  a 
paradise  for  sinecurists  and  unscrupulous  consumers  of  the 
public  money. 

The  Civil  Service  was  paid  partly  by  charges  on  the  Civil  Payment 
List,  partly  by  fees   received  from  those  who  had  to  do  service  by 
business  with  the  public  departments,  or,  where  the  business  ^^^' 
was  concerned  with  the  public  money^  by  percentages  on 
the  sums  dealt  with.    Thus  it  was  that  the  Commissioners  and  per- 
of  Public  Accounts  appointed  in  1780  found  the  Tellers  of 
the  Exchequer  and  Auditors  of  Imprest  enjoying  incomes 
of  from  £10,000  to  £15,000  a  year,  and  doing  nothing  except 
by  deputy. 

As  regards  the  payment  of  fche  Army,  Navy,  and  Ordnance  of  other 

Bsrvicoii 

it  had  become  the  custom  to  issue  on  demand  to  the  Paymaster 
of  the  Forces,  and  the  Treasurers  of  the  Navy  and  Ordnance> 
the  sums  voted  by  Parliament  for  those  services.  The  money  through 
remained  in  the  hands  of  these  officers  till  it  was  wanted,  and 
the  delay  in  rendering  any  account  of  its  expenditure  took 
away  all  semblance  of  Treasury  control. 

While  Henry  Fox,  Lord  HoUand,  was  Paymaster  of  the  Abuaes. 
Forces,  from  1757-1763,  there  passed  through  his  hands 
more  than  forty-five  millions  of  the  public  money.  For 
fifteen  years  after  he  had  left  office  he  and  his  representa- 
tives retained  a  balance^  unaudited  and  unaccounted  for,  of 
£475,000.  This  sum  was  retained  in  view  of  possible  claims 
which  might  be  made  upon  Lord  Holland  by  sub-accountants 
to  whom  the  money  might  be  due.  It  was  in  fact  money 
voted  by  Parliament,  and  either  not  spent  or  not  claimed  by 
those  who  were  entitled  to  it.  Under  such  a  system  the 
auditors  of  imprest,  even  if  they  had  been  zealous  in  their 
vocation,  might  have  found  obstacles  in  their  path.  In  this, 
as  in  other  matters,  the  turning-point  in  the  financial  history 
of  the  last  two  hundred  years  is  to  be  found  in  the  appoint-  Committee 

•^  .  .  of  Public 

ment  of  the  Committee  of  Public  Accounts,  which  reported  Aoconnts. 
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at  intervals  from  1780-1786,  and  in  the  contemporary  legis- 
lation initiated  by  Mr.  Burke. 
Changes  in      By  acts  passed  in  1 782-1 783  the  abuses  of  the  Pay  Office 
payment.    ^^'^  corrected,  and  a  minister  was  no  longer  allowed  to  make 
a  profit  out  of  money  granted  for  the  public  use. 

At  the  same  time  began  the  gradual  abolition  of  the 
practice  of  paying  public  servants  by  fees  extracted  from  the 
pockets  of  those  who  had  to  do  business  with  the  departments 
of  government,  or  by  percentages  on  money  on  its  way  from 
the  Exchequer  to  the  payee. 
Fee  fund.  The  process  of  change  in  this  respect  seems  to  have  been, 
first,  the  creation  of  a  fee  fund,  consisting  of  the  fees  formerly 
paid  to  individuals  and  forming  the  fund  out  of  which  the 
salaries  of  the  department  should  be  paid,  and  then  by  paying 
the  fee  fund  itself  into  the  general  account  of  the  Exchequer 
and  making  the  salaries  a  fixed  charge  on  the  consolidated  fund, 
or  a  charge  annually  appearing  on  the  votes — by  making 
them  consolidated  fund  services  or  supply  services. 

A  better  system  of  issue  and  audit  made  it  more  and  more 
difficult  for  a  public  servant  to  make  use  of  public  money  as 
it  passed  through  his  hands.  The  only  persons  who  now  get 
any  benefit  from  the  public  money  on  its  way  from  the  pocket 
of  the  tax-payer  to  the  pocket  of  the  individual  to  whom 
Parliament  has  appropriated  it,  are  the  shareholders  of  the 
Bank  of  England,  who  enjoy  the  use  of  the  Government 
balance  in  return  for  the  service  rendered  as  bankers  by  the 
Governor  and  Company  of  the  Bank. 


Fixed 
salaries. 


The  Civil  List. 

Fees  and  percentages  formed  one  mode  of  remunerating 
public  servants ;  but  their  more  regular  emoluments  were  a 
charge  upon  the  Civil  List. 
Meaning  of  The  Civil  List  is  a  term  used  sometimes  to  mean  the 
annual  income  granted  to  the  Sovereign  to  meet  certain 
charges,  sometimes  to  mean  the  charges  thrown  upon  this 
income. 


•CivU  List.' 
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It  originally  meant  the  whole  charge  for  civil  expenditure,  Included 
and  to  meet  this  charge  the  Commons  in  1689  appropriated  penditure.' 
£600,000  out  of  the  entire  revenue  of  the  country,  including 
the  hereditary  revenues  of  the  Crown,  which  at  that  time 
were  estimated  to  produce  about  £300,000  a  year.  The 
charges  on  this  fund  consisted  of  the  cost  of  the  royal  house- 
hold, palaces,  and  gardens,  the  salaries  of  foreign  ministers, 
of  the  judges,  and  of  the  civil  service  at  home,  together  with 
pensions  granted  in  this  or  the  preceding  reigns  ^. 

The  sums  which  came  to  the  Crown  for  these  purposes  may  Amount  of 

be  worth  stating  here. 

1701.  1713.  1726. 

William  III.  Anne.  Greorge  I. 

£  £                    £ 

Hereditaxy  and  Temponury  Exoise            4i3»075  439»<»8  S^ltjoi 

Port  Office                                                  751258  93,008           95>a73 

Hereditary  Reyenue,  small  branches          55}i4i  45>37i            7i>^3' 
Additional  Subsidy  of  tonnage  and 

poundage                                                  297,070  ^53,679  279,142 

Tax  on  Salaries  {6d.  in  the  £)  2,095 

Grant  from  Aggregate  Fund  120,000 

840,544  829,966      1,081,344 

From  these  totals  some  deductions  have  to  be  made.  The  Deduc- 
financiers  of  the  last  century  were  wont  to  appropriate  certain 
taxes  to  certain  services,  and  then  take  part  of  them  for  other 
services.  Thus  they  took  £3,700  a  week  from  the  Excise 
produce,  and  another  £700  from  that  of  the  Post  Office,  and 
applied  it  to  general  revenue.  So  the  civil  list  income  of  Anne 
was  not  more  than  £590,000  in  17 13,  nor  that  of  George  I 
more  than  £813,844  in  1726. 

When  George  II  came  to  the  throne  Parliament  guaranteed  George  II. 
him  an  income  of  £800,000  a  year  if  the  hereditary  revenues 
together  with  those  provided  by  Parliament  fell  short  of  that 
sum ;  but  the  King  was  to  take  the  benefit  of  any  surplus 
which  might  accrue. 

George  III   surrendered  to  the  country  the   hereditary  Georgelll. 
revenues  arising  from  the  Crown  lands,  the  Excise,  and  the 

^  A  list  of  these  cbaiges  is  to  be  found  in  Pari.  Hist.  vol.  y.  App.  XIX,  and 
in  the  Beport  of  1869,  ii.  p.  586. 
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Post  OfBce.  Parliament  in  return  granted  him  an  income 
of  £800,000  a  year.  The  King  retained  some  small  branches 
of  hereditary  revenue  in  England,  and  the  hereditary  revennes 
in  Scotland  and  Ireland,  and  from  time  to  time  the  amoant 
of  the  income  was  increased  by  Parliament.  But  in  spite  of 
this,  and  in  spite  of  a  household  economy  which  was  almost 
penurious^  the  Civil  List  was  frequently  in  debt. 

Its  insolvency  gave  Parliament  an  opportunity  of  regn-* 
lating  its  expenditure.  This  was  first  attempted  in  1782. 
The  Civil  List  was  divided  into  classes  to  be  paid  in  a 
prescribed  order: — 

B^ulaiion  I.  Pensions  and  allowances  to  the  Royal  family. 

List,  178a.  2*  Salaries  of  Lord  Chancellor,  Judges,  and  Speaker. 

3.  Salaries  of  ministers  resident  at  foreign  Courts. 

4.  Tradesmen's  bills  of  the  Household. 

5.  Salaries  of  menial  servants  of  the  Household. 

6.  Pensions. 

7.  Other  salaries  payable  out  of  revenues  of  the  Civil 

List. 

8.  Salaries  and  pensions  of  the  Commissioners  of  the 

Treasury  and  Chancellor  of  the  Exchequer. 
The  Treasury  was  given  a  practical  interest  in  the  receipts 
and  payments  of  the  Civil  List.  Its  ofiicers  came  last,  so 
that  unless  there  was  vigilance  over  income  and  economy 
in  expenditure  they  would  not  get  paid  at  all. 
Transfer  of  In  1 8 1 6  various  payments  to  members  of  the  royal  family 
fn^^  ^ere  transferred  from  the  Civil  List  to  the  Consolidated 
Fund.  George  lY  surrendered  to  Parliament  the  hereditary 
revenues  of  England  and  Ireland.  William  IV  surrendered 
in  addition  the  hereditary  revenues  of  Scotland,  besides  certain 
Admiralty  and  Colonial  sources  of  income.  In  settling  the 
Civil  List  for  William  IV  it  was  relieved  of  all  public  charges 
except  £23,000  for  secret  service  money.  This  practice  has 
been  carried  further  in  the  present  reign.  The  pay  of  public 
servants  is  now  wholly  removed  from  the  Civil  List,  and 
appears  on  the  votes  or  is  charged  on  the  Consolidated  Fund, 
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and  their  number  and  salaries  are  brought  by  various  statutes 
under  State  control. 

The  payments  on  the  Civil  List  are  now  as  follows : —  Thepresent 

^  Civil  List. 

For  Her  Majesty'i  PriTj  Puree  60,000 

Salariee  of  the  Household  and  retired  allowances  131,360 

Expenses  of  the  Household  172,500 

Royal  Bounty  and  Alms  13,200 

Unappropriated  8,040 
Pensions  which  may  be  granted  in  each  year  to 

the  extent  of  £1  aoo,                          about  35)0OO 

410,000 

The  Civil  List  accounts  are  not  audited  by  the  Controller  and 
Auditor- General  except  the  item  of  pensions.  There  is  an 
Auditor  of  the  Civil  List,  usually  one  of  the  principal  clerks 
of  the  Treasury.  With  this  trifling  exception  the  whole  ex- 
penditure of  the  country  is  supervised  and  controlled  by  the 
Treasury  in  the  interests  of  Parliament  and  the  tax-payer 
rather  than  of  the  Crown.  For  Parliament  not  only  deter* 
mines  how  much  shall  be  spent  on  the  public  service,  but  in 
what  manner  it  shall  be  spent.  And  it  is  the  business  of  the 
Treasury  to  take  heed,  firstly,  by  supervision  of  the  estimates 
that  the  demands  made  upon  Parliament  by  the  Queen's 
ministers  are  not  excessive,  and  secondly,  that  the  directions 
of  Parliament  as  to  issue  and  expenditure  of  public  money 
are  exactly  fulfilled  by  the  departments  concerned.  And  in 
this  last  respect  if  we  ask  :  '  Quis  custodiet  ipsos  custodes?' 
the  answer  is  prompt  and  effective,  'The  Comptroller  and 
Auditor-General.' 


CHAPTER  VIIL 

THE  ARMED  PORCBS  OP  THE  CROWN. 

This  chapter  has  to  do  with  the  land  and  sea  forces  of  the 
Crown;  it  would  seem  to  &I1  into  two  sections,  the  first 
dealing  with  the  mode  in  which  these  forces  are  composed 
and  disciplined,  and  with  the  consequent  slaiue  of  soldier  and 
sailor,  the  second  dealing  with  the  constitution  of  those 
departments  of  the  central  executive  by  which  army  and  navy 
are  governed.  In  both  sections  a  brief  historical  outline  will 
be  necessary.  The  sections  may  be  called  respectively,  (i)  the 
Army  and  Navy,  (2)  the  War  Office  and  Admiralty. 

Section  I. 

The  Aemt  and  Navy. 

§  1.    History  of  the  Military  Forces, 

Our  military  forces  have  varied  in  character,  and  their 
history  £ei11s  into  two  distinct  periods,  divided  by  the  Com- 
monwealth. During  the  first  of  these  there  were  two  re- 
cognised forces,  the  feudal  levy  and  the  national  levy:  in 
addition  to  these  the  Crown  was  ever  striving  to  possess  itself 
of  a  third  force,  which  should  not  be  limited  in  its  liability 
to  service  either  by  time,  like  the  feudal  levy,  or  as  to  place, 
like  the  national  levy. 

The  Feudal  Levy. 

The  feudal  levy  though  not  the  oldest  may  be  dealt  with 
first  and  briefly.  It  was  the  force  which  the  king  could  raise 
by  calling  on  tenants  in  chivalry  to  discharge  the  obligations 
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of  their  tennre.  It  was  a  cavalry  force,  limited  in  its  liability 
to  service  to  forty  days  in  the  year  ^.  When  summoned,  it  was 
summoned  like  the  Commune  Concilium  of  the  Charter:  the 
great  barons  received  a  special  writ,  the  lesser  tenants  in  chief 
were  summoned  through  the  sheriff^.  In  1159  this  service 
was  commuted  for  a  payment  of  two  marks  on  the  knight's 
fee.  Henceforth  the  money  commutation  became  usual,  until 
by  the  end  of  the  fourteenth  century  it  had  fallen  into  disuse^. 
In  1 661  military  tenures  were  abolished^;  they  had  long 
possessed,  in  their  burdensome  incidents,  a  merely  historical 
connection  with  military  service,  and  with  their  abolition  the 
feudal  levy  became  impossible. 

The  National  Levy, 

The  Saxon  fyrd  was  a  part  of  the  trinoda  necessitas  which  Thefyrd : 
rested  on  all  lands :  it  was  the  liability  of  every  landowner  to 
be  prepared  for  summons  to  watch  and  ward.     This  defensive 
force  was  organised  by  Henry  II  in  the  Assize  of  Arms,  and 
the  Assize  of  Arms  was  in  turn  adapted  to  the  circumstances 
of  the  time  by  the  Statute  of  Winchester  (13  Ed.  I).     It  its  liabili- 
existed  for  the  maintenance  of  civil  order  and  purposes  of 
military  defence.     It  might  be  called  out  to  suppress  riot  and 
pursue  criminals,  or  to  defend  the  country  in  case  of  invasion. 
The  sheriff  was  responsible  for  its  efficiency  and  summons ;  it  And  rum. 
was  essentially  a  county  force,  not  bound  to  service  beyond 
the  county  except  in  case  of  invasion  '. 

The  lieutenanfc  of  the  county  was  substituted  for  the  sheriff  LmbilitieB 
in  the  discharge  of  this  duty,  by  3  &  4  Ed.  YI,  c.  5,  which  as  to  arms, 
required  all  officers  and  inhabitants  of  the  couniy  to  attend 
this  new  officer  when  required,  for  the  suppression  of  riot 
or  rebellion.     In  the  fourth  year  of  Mary's  reign  the  laws 

^  TMb  ]»  the  tens  of  service  usually  ststed  (Blackstone,  Comm.  ii.  75) ;  but 
Dr.  Stubbs  sayB  that '  from  the  statement  contained  in  the  writ  of  summona 
we  get  a  somewhat  indistinct  idea  of  the  limits  of  the  feudal  obligation;* 
CouBt.  Hist.  ii.  279.  *  Ibid.  278. 

'  Stubbs,  Const  Hist  ii.  521.  *  12  Car.  II.  0.  24. 

'  This  point,  which  had  been  disputed  in  the  fourteenth  century,  was  settled 
by  Statute  in  140a ;    4  Hen.  IV.  0.  13. 

VOL.  II.  Z 
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relating  to  the  liability  to  keep  anns  and  senre  were  con- 
solidated^, bnt  in  the  reign  of  James  I  these  Statates  of 
Armour  were  wholly  repealed*, 
not  as  to  Nevertheless,  though  the  requirements  as  to  maintenance 
of  arms  and  equipment  were  cancelled,  the  general  liability  to 
militaiy  service  remained,  and  the  appointment  of  the  lieu- 
tenants of  counties,  in  whose  control  it  lay,  was  the  final  cause 
of  rupture  between  Charles  I  and  the  Long  Parliament. 

Armies  before  the  CommontoeaUi. 
Need  of  an     But  the  levy  for  defensive  purposes  did  not  satisfy  the 

axmv 

requirements  of  kings  who  wanted  a  force  available  at  once 
anywhere,  and  for  any  time.  Three  modes  were  adopted  for 
raising  such  a  force  as  the  king  might  need.  The  liability  to 
military  service  was  used  as  a  means  of  collecting  a  force, 
sometimes  under  pressure  by  Commissioners  of  Array,  and  the 
force,  when  collected,  was  used  not  merely  to  resist  invasion 

Modes  of  from  Scotland,  but  for  foreign  war.  This  was  frequently  done 
'  by  Edward  I,  who  paid  the  levies  for  their  service,  and  by 
Edward  II,  who  threw  the  charge  on  the  townships  and 
counties  whence  the  men  came^.  Such  a  practice  was  de- 
clared illegal  by  a  series  of  Statutes  from  1349  to  1402,  and 
the  law  was  then  clear : — ^that  no  man  could  be  constrained  to 
find  men-at-arms  or  archers  unless  he  held  his  lands  on  the 
terms  of  such  service,  or  else  by  force  of  grant  and  assent  in 
Parliament ;  that  no  man  could  be  required  to  serve  out  of  his 
own  county  except  in  case  of  invasion;  that  volunteers  who 
served  the  king  abroad  should  do  so  at  the  king's  cost. 

Hiring.  The  armies  of  Henry  V  were  mainly  composed  of  troops 

hired  by  the  king  himself,  or  raised  by  lords  under  indentures 
made  with  the  king^.  The  Yorkist  and  Tudor  kings  made 
pretext  of  invasion  from  Scotland  to  send  Commissions  of 
Array  into  the  counties  and  call  on  men  to  serve  without 

>  4  &  5  Ph.  &  M.  c  a. 

'  I  Jao.  I.  c.  25,  8.  7 ;    21  Jao.  I.  c.  28,  s.  11,  sabs.  44. 
*  Stubbs,  Ck>n8t  Hist  ii.  284,  285.  «  Ibid.  iii.  27 
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oonsent  of  Parliament  or  payment  by  the  Crown.  The  step  Impress- 
onwards  to  impressment  was  easy.  The  Tudors  and  Stuarts 
clearly  regarded  it  as  a  prerogative  of  the  Crown  ^.  The 
Statute  i6  Car.  I,  c.  28,  declared  impressment,  or  compul- 
sion to  serve  outside  the  county,  to  be  illegal, '  save  in  case 
of  necessity  of  invasion  or  by  reason  of  tenure.' 

But,  even  if  the  king  could  manage  to  collect  troops  and  Billeting. 
could  aflbrd  to  pay  them,  they  needed  to  be  fed,  lodged,  and 
kept  under  discipline.  The  Petition  of  Bight  made  it  illegal 
to  quarter  troops  upon  householders,  and  to  issue  commis- 
sions '  giving  power  and  authority  to  proceed  within  the  land 
according  to  the  justice  of  martial  law  '.' 

After  the  Bestoration  and  the  abolition  of  military  tenures,  Difficulty 
the  national  levy  remained  the  only  lawful  armed  force  in  the  ^  ™"*'* 
country.   The  king  might  raise  troops  by  contract  or  voluntary 
enlistment,  if  he  could  afford  to  pay  them,  or  if  Parliament 
would  grant  him  the  necessary  funds,  but  the  maintenance  of 
discipline  was  rendered  practically  impossible,  because,  unless  and  keeping 

«  .        •  «       ^  •       ,         ftn  ftrmy. 

troops  were  on  actual  service  in  war,  the  law  permitted  no 
departure  from  the  settled  rules  which  protected  the  liberty  of 
the  subject. 

And  the  objections  to  the  maintenance  of  a  standing  army  Chancier 
had  widened  in  character.  Before  the  Commonwealth  the^ons. 
requirements  of  military  service  had  been  regarded  as  oppres- 
sive to  those  who  were  required  to  serve ;  it  was  hard  for  the 
citizen  to  be  made  a  soldier  against  his  will.  Cromwell  had 
taught  the  people  that  a  standing  army  might  be  dangerous 
to  national  freedom.  Henceforth  the  objections  to  a  standing 
army  are  not  so  much  that  it  involves  hardship  to  the  men 
who  compose  it^  as  that  it  is  an  instrument  of  despotism. 

^  55  EKs.  c.  4  proTides  for  the  relief  of  soldiers  disabled  after  bttng  '  pressed 
and  in  paye  for  her  Majesties  sendoe.*  See,  too,  a  reference  to  Shakespeare, 
Henxy  IV.  pt.  i.  Act  iv.  s.  2,  in  the  Manual  of  Military  Law  published  for  the 
use  of  the  War  Office,  a  work  of  which  I  haTe  made  mnoh  use  in  this 
chapter. 

'  3  Car.  I.  c.  i.  ss.  6,  7.  The  matters  complained  of  seem  to  be  an  extension 
of  the  right  <]^  purveyance,  which,  after  restraint  by  many  Acts,  was  abolished 
by  la  Car.  II.  0.  24,  s.  la.    See  Stubbs,  Const.  Hist,  ii  aS5,  535. 
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Armies 
after  the 
Restora- 
tion. 


The  three 
obstacles. 


The 

Mutiny 

Act. 


The  soldier  is  no  longer  an  injured  citizen,  he  is  a  danger  to 
the  state. 

When  the  army  of  the  Commonwealth  was  disbanded  the 
king  was  permitted  to  retain  goards  for  his  personal  attend^ 
ance,  and  garrisons  for  the  fortified  places  in  the  country^. 
Charles  II  and  James  II  availed  themselves  of  this  permission 
to  maintain  considerable  bodies  of  troops,  and  the  government 
of  their  guards  and  garrisons  was  regulated  by  Articles  wherein 
offences  deserving  death  were  reserved  for  trial  by  the  ordinary 
courts  *.  But  their  armies  were  the  subject  of  remonstrance 
and  suspicion ;  and  when  the  Crown  was  offered  to  William 
and  Mary,  the  Declaration  of  Bights  laid  down  and  the  Bill 
of  Rights  enacted  that — 

The  maintenance  of  a  standing  army  in  time  of  peace  without 
consent  of  Parliament  is  contrary  to  law. 

There  are  then  three  obstacles  to  the  maintenance  of  a 
standing  army  by  the  Crown  without  consent  of  Parliament. 
It  is  unlawful  in  time  of  peace ;  the  necessary  rules  of  dis- 
cipline involve  a  departure  from  the  ordinary  law ;  and  under 
the  existing  method  of  granting  supplies,  the  money  needful 
to  pay  the  troops  would  not  be  forthcoming. 

But  a  standing  army  is  required  for  our  national  security. 
It  has  therefore  been  legalised  within  the  United  Kingdom 
every  year,  for  a  year,  with  few  breaks^,  since  1689.  This  is 
done  by  the  annual  Mutiny  Act,  called  since  1881  the  Army 
Act,  which  also  makes  provision  for  the  maintenance  of  disci- 
pline, continuously  in  the  Regular  forces,  and  in  the  Auxiliaiy 
forces  at  certain  times  and  under  certain  conditions  of  service. 


^  As  to  the  Ordnance,  see  post,  pp.  356,  358,  and  Qode,  Military  Forces  of 
the  Crown,  cc.  i,  zx. 

'  Manual  of  Military  Law,  p.  13.  See  too  a  letter  from  the  Secretary  at 
War  to  Col.  Kirke,  21  July  1685,  containing  a  direction  that  in  all  oases  what- 
soever where  the  punishment  is  to  be  loss  of  life  or  limb,  the  trial  of  any 
offender  in  His  Majesty's  pay  be  left  to  the  Common  Statute  Law,  the  Articles 
of  War  being  only  to  take  place  during  the  Rebellion  that  has  now  ceased, 
aode,  i.  478. 

'  The  gaps  in  the  series  of  Mutiny  Acts  are,  1689,  8  days ;  1690,  a  months 
30  days ;  1698,  a  years  10  months ;  1711,  4  months ;  I7X3»  2  months  10  days. 
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§  2.  The  Composition  of  the  Military  Forces, 

The  military  forces  of  the   Crown  consist  of  the  Begular  The 
forces  and  the  Auxiliary  forces :    of  the  latter  I  will  speak  fo^g**^ 
presently.     The  regular  forces  again  are  divided  into  Indian, 
Colonial,  and  British. 

The  Indian  forces  consist  mainly  of  natives  of  India,  but  Indian, 
partly  also  of  British  officers  and  men  serving  in  India.     The 
latter  are  governed  by  the  Army  Act,  i88i,  the  former  by 
Articles  of  War  made  by  the  Indian  Government  ^. 

The  Colonial  forces  may  be  (i)  *  forces  raised  by  order  of  Colonial, 
Her  Majesty  beyond  the  limits  of  the  United  Kingdom  and 
India  ^' — these  are  substantially  part  of  the  regular  forces 
and  are  governed  by  the  Army  Act — and  {%)  forces  raised  by 
the  Government  of  a  colony ;  these  are  subject  to  Colonial  law : 
they  only  fall  under  the  Army  Act  when  serving  with  the 
regular  forces,  and  then  only  so  far  as  Colonial  law  may  have 
failed  to  provide  for  their  government  and  discipline  ^. 

(a)  The  Regular  Forces. 

But  the  British  forces  are,  for  our  present  purposes,  the  most  Britieh. 
important.  They  consist  of  the  Army,  including  the  Reserves, 
and  the  Boyal  Marines.  The  Army  consists  of  cavalry, 
artillery,  engineers,  and  infantry,  besides  what  are  called 
*  departmental  corps,'  such  as  the  Commissariat  and  Transport 
Corps*  The  Royal  Marines  are  a  force  of  infantry  and 
artillery,  first  raised  in  1755.  Their  mode  of  enlistment  and 
terms  of  service  correspond  with  those  of  the  soldier,  and  when 
they  are  not  serving  on  board  ship  their  discipline  is  provided 
for  by  the  Army  Act.     But  the  force  is  under  the  control  of 

^  Indian  military  law  does  not  apply  to  Britiih-bom  subjects  nor  to  their 
lineal  Christian  descendants  in  the  male  or  female  line.  See  Indian  Articles 
of  War,  1869 ;  Acts  of  (TOTemor-General  in  Council,  No.  5. 

'  44  &  45  Vict.  c.  58,  B.  176  (Army  Act,  1881).  Such  forces  are  the  West 
India  Regiments  and  the  Malta  Fenoibles. 

«  ibid.  8,  177. 

*  The  departmental  corps  are  the  Commissariat  and  Transport  Corps,  the 
Corps  of  School  of  Musketry,  of  Armourer  Sergeants,  of  Military  Staff  Clerks, 
of  Army  Schoolmasters,  of  Military  Mounted  Police,  of  Military  Foot  Police, 
of  Ordnance  Artificers,  the  Ordnance  Store  Corps,  and  the  Post  Office  Corps. 
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the  Admiraltj ;  its  numbers  are  not  fixed  in  the  Army  Act 
like  those  of  the  regular  axmy,  but  appear  on  the  votes  which 
the  House  of  Commons  is  asked  to  grant  in  Committee  of 
Supply. 

Its  This  brings  us  to  the  fii*st  point  to  note  in  respect  of  the 

'    regular  army.     Its  numbers  are  fixed  in  the  Army  Act  for 

limited.  each  year,  which,  after  reciting  the  necessity  for  maintaining  a 
body  of  forces,  states  the  precise  number  of  men  of  which  the 
force  should  consist,  *  exclusive  of  the  numbers  actually  serving 
wUhin  Her  Majesty's  Indian  possessions,* 

The  Indian      That  this  limitation  of  numbers  may  become  of  practical 

Mftlta.  importance  is  shown  by  the  vehement  discussion  which  arose 
when,  in  1878,  Indian  troops  were  ordered  to  Malta,  and  the 
right  of  the  Crown  to  employ  these  troops  outside  India  in 
time  of  peace  was  disputed. 

It  was  argued  that  a  foi'ce  of  a  certain  number  of  men  was 
adjudged  necessary  by  Parliament  *  for  the  safety  of  the 
United  Kingdom  and  the  defence  of  Her  Majesty's  possessions,' 
that  the  Indian  troops  were  recognised  as  an  additional  force, 
'  actually  serving  within  Her  Majesty's  Indian  possessions,' 
and  that  if  the  Queen  might  employ  these  troops  elsewhere  in 
her  dominions^  consistently  with  the  terms  of  the  Mutiny  Act, 
there  was  no  reason  why  she  should  not  raise  within  her 
Indian  possessions  an  army  unlimited  by  statute  as  to  number, 
an  army  which  'she  might  move  and  dispose  of  without 
reference  to  Parliament  ^. 

The  practical  restriction  on  such  an  employment  of  the 
Indian  army  seems  to  be  a  clause  in  the  Act  for  the  govern- 
ment of  India  which  forbids  the  expenditure  of  the  revenues 
of  India  on  military  operations  beyond  the  frontier  of  India, 
except  in  case  of  urgent  necessity,  without  the  consent  of 
Parliament  \  Thus,  a  ministry  which  employs  Indian  troops 
outside  India  must  in  the  end  ask  Parliament  either  to  find 
the  money  or  to  allow  the  Indian  Government  to  do  so,  and 
must  then  justify  its  action. 

^  H»naard,  ccxi.  194.  '  2i  Sc  22  Yiot.  e.  106,  b.  55. 
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It  is  clear  that  to  introduce  such  troops  into  the  United 
Kingdom  in  time  of  peace  withoat  consent  of  Parliament 
would  be  unlawful,  because  the  Army  Act  suspends  the  opera- 
tion of  the  Bill  of  Rights  only  to  the  extent  of  the  number  of 
troops  expressly  provided  by  the  Act.  But  the  right  of  the 
Crown  to  dispose  of  this  force  freely  elsewhere  than  in  the 
United  Kingdom  must  be  regarded  as  an  open  question,  since 
the  highest  legal  authorities  differed  irreconcileably  on  this 
point  in  1878  ^. 

We  have  now  to  consider   how  the   number  of  troops  Mode*  of 
sanctioned  by  Parliament  is  raised  by  the  Crown.  Coo^ 

Before  1783  this  was  effected  by  an  arraugement  between 
the  colonels  of  regiments  and  the  Crown.  The  colonel  was 
empowered  to  raise  recruits,  and  was  bound  to  keep  up  the 
numbers  of  the  regiment.  He  received  a  portion  of  the  sum 
granted  by  Parliament,  and  made  his  own  terms  with  the 
men'.  This  practice  was  abolished  in  1783^,  when  the 
Government  took  into  its  own  hands  the  business  of  recruiting 
and  the  payment  of  the  troops^. 

The  term  of  service  for  the  rank  and  file  has  varied.  Until 
a  standing  army  was  recognised  by  Parliament  the  engage- 
ment  was  for  the  war  on  hand.  Afber  that  it  was  for  life, 
unless  the  Crown  discharged  the  soldier.  Since  1847  8^fvi<^ 
has  been  limited.  Infantry  were  then  engaged  for  ten  years, 
cavalry  for  twelve,  but  the  soldier  might  re-engage  himself  up 
to  a  term  of  twenty-one  or  twenty-four  yeara 

The  terms  of  enlistment  have  been  varied  by  Acts  of  1867,  Enliet- 
1870,  and  1879,  as  to  re-engagement,  forfeiture  of  service  for  tenm*; 
misconduct,  and  liability  to  transfer  from  one  corps  to  another : 
but  enlistment  is  an  engagement  between  the  soldier  and  the 

>  See  the  Bpeeohes  of  Lords  Selbome  and  Galrni,  of  SHr  John  Holker  and  Mr. 
HerscheU ;  Hansard,  cozl.  187,  213,  369,  515. 

*  Clode,  Military  Forces  of  the  Grown,  L  74 ;  ii.  3-6. 
'33  Geo.  III.  c.  50. 

*  In  time  of  war,  eren  as  late  as  1854,  noblemen  and  gentlemen  agreed  with 
the  Grown  to  raise  corps,  on  the  terms  that  they  obtained  the  nomination  of 
some  of  the  officers.    Glode,  ii.  5,  6.. 


344  THE   ABMED  POECES.  [Chap.  VIU. 

Crown,  and  the  soldier  is  entitled  to  the  observance  of  the 
terms  under  which  he  enlisted,  though  these  may  have  since 
been  changed  by  Statute, 
its  forms.  This  engagement  is  made  not  by  acceptance  of  *  the  Queen's 
shilling/  but  by  attestation  before  a  justice  of  the  peace. 
The  recruiting  officer  gives  to  the  man  who  offers  to  enlist  a 
form  stating  the  terms  of  enlistment  and  the  time  and  place 
at  which  he  should  appear  before  a  magistrate.  If,  and  when 
he  appears,  he  answers  certain  questions  set  forth  in  an  attesta- 
tion paper  (the  magistrate  taking  care  that  he  understands 
their  purport),  signs  a  declaration  as  to  the  truth  of  his 
answers,  and  takes  the  oath  of  allegiance,  he  is  then  a 
soldier.  The  attestation  has  been  required  since  1694^,  to 
ensure  that  the  recruit  understands  the  nature  of  his  engage- 
ment ;  but  he  may  still  claim  his  discharge,  if  he  change  his 
mind  within  three  months,  on  payment  of  a  sum  not  exceed- 
Soldier  ing  i^io.  After  that  date  he  is  bound  to  serve  his  time ; 
a'term!  ^'  hut  the  Crown  may  discharge  him  at  any  time  in  virtue  of  its 
prerogative,  or  a  competent  military  authority  under  statutory 
power*, 
officer  An  officer  in  the  army  or  navy  becomes  such  by  the  receipt 

Queen's      of  the  Qucen's  commission ;  he  thereupon  places  himself  at  the 
pleasure,     ^^^^i  ^f  ^he  Crown  ;  he  cannot  resign  his  commission  with- 
out leave,  and  he  is  liable  to  be  discharged  at  pleasure. 

The  question  has  arisen  in  the  case  of  a  military  officer  in 
the  service  of  the  East  India  Company  (1769)  and  of  an 
officer  in  the  Navy  (1887).  In  the  former  Lord  Mansfield 
said, '  upon  the  general  abstract  question  we  are  all  of  opinion 
that  a  military  officer  in  the  service  of  the  East  India  Com- 
pany has  not  a  right  to  resign  his  commission  at  all  times  and 
under  any  circumstances  whatsoever  whenever  he  pleases  ^' 
In  the  recent  case  ex  j)arte  Cuming  \  Lieutenant  Hall,  a 

*  5  &  6  Will.  &  Mary,  c.  15,  s.  2. 

'  For  the  forms  of  enlistment,  see  44  8c  45  Vict.  c.  58,  s.  80 ;  for  power  to 
discharge,  s.  92. 
'  Vertne  «.  Lord  Clive,  4  Burr.  2472.  *  19  Q.  B.  D.  13. 
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lieutenant  in  the  Navy^  serving  on  one  of  the  Queen's  ships  CaBe  of 
in  commission,  having  asked  leave  of  the  Admiralty  to  resign  Hall, 
his  commission  and  having  been  refused,  left  his  ship,  sent 
his  commission  to  his  captain  with  an  announcement  of  his 
intention  to  retire,  and  took  a  passage  home  in  a  mail  steamer. 
On  his  arrival  in  England  he  was  arrested  by  Captain  Cuming, 
and  detained  as  a  prisoner  with  a  view  to  his  being  tried 
before  a  court-martial,  under  the  Naval  Discipline  Act^. 
Captain  Cuming  was  called  on  to  show  cause  why  a  writ  of 
habea9  corpus  should  not  issue  and  Hall  be  discharged.  The 
Court  held  that  Lieutenant  Hall  could  not  resign  his  com- 
mission in  the  mode  which  he  attempted,  and  that  he  was 
rightly  in  custody. 

'It  is  not  necessary  for  us  to  decide  the  very  grave  question 
whether  the  mere  acceptance  of  a  commission  would  of  itself  and 
under  all  circumstances  suffice  to  bring  an  officer  within  the 
jurisdiction  of  a  court-martial  for  refusing  to  enter  upon  any 
particular  service.  Some  of  us  as  at  present  advised  are  of 
opinion  that  it  would  not.  We  leave  the  question  distinctly  open 
to  be  ui'gaed  and  decided  if  it  shoidd  in  any  case  hereafter  be 
necessary  to  decide  it.  But  we  are  clearly  of  opinion  that, 
where  a  Commissioned  officer  accepts  an  appointment  to  serve 
in  one  of  Her  Majesty's  ships  in  commission,  and  enters  upon  the 
performance  of  his  duties,  he  subjects  himself  to  the  provisions  of 
the  Naval  Discipline  Act,  and  cannot  at  his  own  will  and  pleasure 
resign  his  appointment,  and  may  be  tried  by  Court  Martial  for 
any  of  the  ofiPences  specified  in  the  Act.' 

(b)  TAe  Auxiliary  Forces. 

The  Auxiliary  forces  consist  of  the  Militia,  the  Yeomanry, 
and  the  Volunteers. 

The  Militia  represents  the  general  levy,  the  control  of  which  Militia 
and  the  appointments  of  lieutenants  of  counties  had  been  the        ' 
final  cause  of  quarrel  between  Charles  I  and  the  Long  Parlia- 
ment.    The  Restoration  Parliament  was  careful  to  recognise  after  the 
the  right  of  the  king  to  the  command  of  the  Militia  ^  :  but  it  tion 

*  29  &  30  Vict.  c.  109,  B.  19.  *  13  Car.  II.  at.  i.  c.  6. 
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also  required  him  to  appoint  lieutenants  of  counties  through* 
out  the  kingdom,  with  power  to  commission  officers,  raise 
men,  and  organise  training.  Under  these  Acts  the  supply  of 
men,  horses,  and  arms  was  a  liability  resting  on  propai^y : 
and  the  practical  control  was  vested  in  the  Lord  Lieutenant  K 
When  Mutiny  Acts  were  passed,  the  Militia  were  exempt 
from  them,  and  the  force  fell  into  inefficiency  until  its  revival 

after  1757 :  in  1757-  ^^  that  year  the  old  law  was  greatly  changed.  The 
liability  to  provide  for  the  Militia  became  local.  The  Act 
required  that  a  certain  number  of  men  shoald  be  raised  firom 
each  county ;  lists  of  all  the  men  in  each  parish  between  the 
ages  of  18  and  60  were  sent  to  the  Lord  Lieutenant  of 
the  county.  The  quota  of  each  district  was  settled  and  the 
men  who  should  serve  were  chosen  by  ballot. 

After  the  peace  of  1 8 1 5  the  liability  was  relaxed*  From  1829 
onwards  the  ballot  has  been  suspended  by  Statute^  unless  the 
Queen  should  by  Order  in  Council  put  it  in  force,  and  the 
Militia  was  re-constituted  on  a  different  footing  in  1852. 

since  185a :  It  is  now  raised  by  voluntary  enlistment,  the  ballot  being 
kept  in  reserve  in  case  fche  number  of  men  provided  by  Parlia- 
ment should  not  be  forthcoming'.  Since  1871  it  has  been 
placed  under  the  control  of  the  Secretary  of  State,  who  is 
responsible  for  the  exercise  of  the  powers  of  the  Crown  as 
regai*ds  the  Government  pay  and  discipline  of  the  Militia  \ 
The  Lieutenants  of  the  counties  only  retain  the  sight  to 
nominate  to  first  commissions. 

preMnt  What  then  are  now  the  liabilities  of  the  Militia^  ?    Enlist- 

liabilities.  . 

ment  takes  place  m  the  same  manner  as  that  of  the  regular 
soldier.  The  recruit  is  required  to  undergo  a  preliminary 
training  fixed  by  the  regulations,  and  a  subsequent  training  of 
from  21  to  28  days.  The  Queen  may  by  Order  in  Council 
cause  the  Militia  to  be  embodied  in  case  of  grave  national 


*  14  Car.  II.  a  3  ;  15  Car.  II.  c.  4.  *  13  &  34  Vict.  c.  12a 
'  54  &  35  Vict.  c.  86,  Part  ii. 

*  The  Militia  Act  188 a,  45  &  46  Vict.  c.  49,  has  conBolidated  most  of  the 
enactment!  relating  to  the  militia. 
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danger,  bat  the  militiaman  cannot  be  required  to  serve  out  of 
the  United  ELingdom.  Parliament,  if  not  sitting,  must  be 
summoned  to  meet  within  ten  days  of  such  embodiment. 
When  acting  with  the  regular  forces  in  their  training  or 
during  embodiment  the  militiaman  is  subject  to  military  law. 
The  militia  officer  is  always  so  subject. 

The  Yeomanry  and  the  Vohmteers  are  alike  in  that  they  Yeomanry 
are  bodies  of  volunteer  troops,  unlimited  as  to  number,  that  volunteers. 
the  Crown  is  empowered  by  Statute  ^  to  accept  their  services, 
and  that  they  are  liable  to  be  called  out  for  military  service  in 
Great  Britain  in  case  of  actual  or  apprehended  invasion.  But 
the  Yeomaniy  is  a  cavalry  force,  the  Volunteers  are  composed 
in  part  of  light  horse,  artillery,  and  engineers,  but  mainly  of 
riflemen.  The  Yeomanry  are  required  to  train  for  six  days 
in  each  year  in  order  to  be  effective :  and  during  that  time 
are  subject  to  military  law.  The  Volunteers  are  only  subject 
to  military  law  while  being  exercised  with  regular  troops  or 
with  the  Militia  when  the  latter  are  so  subject^.  Neither 
Yeomaniy  nor  Volunteers  exist  in  Ireland. 

(c)  Tie  discipline  of  the  Army, 

Troops  on  active  service  were  firom  an  early  date  in  our 
history  governed  by  Articles  of  War,  issued  by  the  King  him- 
self or  by  an  officer    commissioned    by  him.     They  were  Artiolee  of 

Wat 

administered  in  the  Court  of  the  Constable  and  Marshal, 
which,  as  Hale  tells  us  ', — 

'  Dealt  with  the  offences  and  miscarriages  of  soldiers  contrary 
to  the  laws  and  rules  of  the  army :  for  always  preparatory  to  an 
actual  war  the  kings  of  this  realm  by  advice  of  the  Constable  and 
Marshal  were  used  to  compose  a  book  of  rules  and  orders  for  the 
due  Gt^er  and  discipline  of  their  officers  and  soldiers  together  with 
certain  penalties  on  the  offendei'S ;  and  this  was  called  Martial 
Law.* 

>  44  Geo.  III.  o.  54.  The  Act  applies  to  volanteer  infantry,  but  wm  repealed 
aa  to  theee  by  the  Act  of  1863  (26  ft  27  Yiot.  c.  65),  which  with  the  Regu- 
lation of  Forces  Act  188 1  (44  8c  45  Vict  c.  57,  s.  9)  govemfl  the  Volunteer  Corps. 

■  44  &  45  Vict.  c.  58,  s.  176. 

*  Hale,  History  of  the  Common  Law,  40. 
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This  jurisdiction   was    probably  exercised   by  officers  in 

Courts        military  command  in  virtue  of  commissions  from  the  Crown, 

and  was  unaffected  when  the  office  of  High  Constable  became 

extinct ;  from  these  commissions  grew  the  courts  for  dealing 

with  offences  so  created,  which  we  know  as  CourU  Martial. 

The  royal        But  Articles  of  War,  as  is  indicated  by  the  words  in  italics, 

preroga-      ^^^^  ^^^^  .^  ioxQQ  in  actual  war.     When  a  military  force  was 

made  lawful  by  the  Mutiny  Acts  it  was  necessary  to  secure 
discipline  under  all  conditions  of  active  service,  war,  or  peace. 
For  insubordination  there  was  no  remedy  except  when  troops 
were  on  active  service  in  time  of  war,  and  though  desertion 
had  been  made  a  felony  in  the  case  of  men  under  contract  or 
indenture  to  serve  the  Crown  ^,  the  deserter  could  be  punished 
only  in  the  civil  courts, 
how  ex-  The  first  Mutiny  Acts  were  intended  to  do  no  more  than 

Mutiny  supplement  the  prerogative  right  to  make  articles  of  war  in 
time  of  war ;  they  made  mutiny  and  desertion  punishable  with 
death,  and  gave  a  statutory  power  to  the  Crown  to  commission 
courts  martial  to  deal  with  such  offences  in  the  case  of  troops 
not  on  active  service.  But  they  did  not  give  the  king  power 
to  make  articles  of  war,  that  is  a  special  code  of  offences  and 
punishments  beyond  his  existing  prerogative.  But  the  Mutiny 
Acts  of  1 715  and  subsequent  years  gave  power  to  the  king  to 
make  articles  of  war  for  the  troops  in  the  United  Kingdom 
and  in  his  other  dominions  in  time  of  peace  ;  and  after  1803 
this  power  was  extended  to  troops  outside  the  dominions  of 
the  Crown,  and  so  covered  the  case  of  troops  on  active  service. 
Thus  the  prerogative  of  the  Crown  was  completely  covered 
by  the  statutory  powers  conferred  by  the  Mutiny  Acts,  and  in 
virtue  of  these  powers  were  articles  of  war  made  and  enforced 
in  peace  and  war  until  1879. 
The  Army  In  that  year  the  provisions  of  the  Mutiny  Act  and  of  the 
Articles  of  War  were  consolidated  into  a  code  of  military  law. 
This  code  was  amended  in  1881  and  is  now  re-enacted  every 

*  7  Hen.  VII.  c.  I,  8.  a  ;  3  Hen.  VIII.  e.  5^^  &  5  ;  Ph.  &  Maxy,  c.  3,  8.  9. 


Sect.  i.  §  3.]  THE  NAVY.  349 

year,  for  one  year,  under  the  title  of  the  Army  Act.     It  ia 
worth  while  to  note  some  features  of  this  Act. 

(i)  The  preamble  recites  the  clause  of  the  Bill  of  Rights 
directed  against  the  raising  or  keeping  a  standing  army  in 
the  time  of  peace,  and  proceeds  to  recite  the  necessity,  for 
the  safety  of  the  United  Kingdom  and  the  defence  of  the 
possessions  of  Her  Majesty's  Crown,  that  a  body  of  forces 
should  be  continued,  and  that  it  should  be  of  a  certain  number  Ante,  p. 
[153,696  for  1 891],  and  also  a  body  of  marines. 

(2)  It  then  recites  the  provisions  of  mediseval  statutes  that 
*  no  man  can  be  forejudged  of  life  or  limb  or  subjected  in  time 
of  peace  to  any  kind  of  punishment  within  this  realm  by 
martial  law,  or  in  any  other  manner  than  by  the  judgment  of 
bis  peers  and  according  to  the  known  and  established  laws  of 
the  realm/  and  proceeds  to  state  the  necessity  '  for  retaining 
the  defore-mefitioned  forces  and  other  persons  suljecl  to  military 
law  in  their  duty  that  an  exact  discipline  be  observed,'  and 
that  persons  who  act  to  the  prejudice  of  good  order  and  mili- 
tary discipline  '  be  brought  to  a  more  exemplary  and  speedy 
punishment  than  the  usual  forms  of  the  law  will  allow.' 

(3)  It  then  re-enacts  the  Army  Act  of  1881  for  specified 
times  throughout  the  entirety  of  the  Queen's  dominions. 

(4)  The  Act  applies  to  all  persons  subject  to  military  law,  PersoM  to 
and  these  are  not  limited  to  the  number  of  men  specified  in  apidies. 
the  preamble.    They  include  the  marines  when  not  subject  to 

the  '  laws  relating  to  the  government  of  Her  Majesty's  forces 
at  sea,'  the  British  troops  serving  in  India,  and,  under  special 
circumstances  mentioned  above,  the  Militia,  Yeomanry, 
Volunteers,  and  the  Colonial  troops. 

§  3.    TAe  composition  and  discipline  of  tie  Navy. 

The  navy,  unlike  the  army,  has  never  been  suspected  by  Namben 
the  Legislature.     Its  existence  has  been  taken  for  granted,  fo^e: 
The  maintenance  of  its  numbers  by  the  arbitrary  mode  of  how 
impressment  has  never  been  declared  unlawful:  though  the 
prerogative  may  be  only  exercised  in  respect  of  seafaring  men, 
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and  would  probably  be  called  in  question  if  exereified  at  the 
present  day.  The  numbers  of  the  naval  force  are  therefore 
determined  by  the  requirements  of  the  Admiralty,  sanctioned 
by  the  Chancellor  of  the  Exchequer,  and  met  by  vote  of  the 
House  of  Commons. 

Terms  of  Like  the  soldier,  the  sailor  engages  himself  to  the  service 
of  the  Crown  for  a  certain  time,  but  may  be  dismissed  before 
that  time  has  expired. 

The  officer  in  the  navy,  like  the  officer  in  the  army,  when 
he  accepts  the  Queen's  commission,  places  himself  at  the  dis- 
posal of  the  Crown ;  his  services  may  be  dispensed  with,  but 
he  cannot  terminate  them  at  his  own  pleasure. 

Provisions       The  discipline  of  the  navy  was  maintained,  in  its  origin,  by 

for  disci" 

pline.  orders  issued  from  time  to  time  by  the  admiral  of  the  fleet  in 
virtue  of  royal  orders  or  a  royal  commission.  The  first  Lord 
High  Admiral  of  England  was  Sir  Thomas  Beaufort  in  1408. 
Until  that  time  the  command  of  the  various  fleets  had  not 
been  entrusted  to  one  man,  nor  indeed  was  the  fleet  a  regularly 
organised  institution.  The  Cinque  Ports  were  liable  for  the 
defence  of  the  narrow  seas,  and  beyond  this,  fleets  were  col- 
lected, manned  and  disciplined,  as  occasion  might  require. 

The  jurisdiction  of  the  Lord  High  Admiral  and  his  Court 
may  be  dealt  with  hereafter;  it  is  whoUy  distinct  from  the 
code  of  rules  passed  for  the  maintenance  of  discipline. 

Boyal  pre-  Under  the  Tudors  the  navy  became  a  permanent  force,  be- 
longing to  the  Crown  and  governed  by  the  Crown.  In  the 
reign  of  Charles  I  the  office  of  Lord  High  Admiral  was  for 
the  first  time  put  into  commission.  The  sailors  who  manned 
the  fleet  were  governed  by  regulations  made  by  the  admiral 
in  command,  enforced  by  the  captains  under  his  instructions, 
and  neither  seen  nor  approved  by  Parliament. 

The  first  attempt  to  organize  the  discipline  of  the  navy  was 
made  by  the  Long  Parliament^ :  and  under  the  Commonwealth 
ordinances  were  drawn  up  and  the  constitution  of  naval  courts 
martial  was  carefully  framed  so  as  to  include  all  ranks  '. 

*  Lords'  Journals,  vii.  355.  *  Tluing,  Griminid  Law  of  the  Navy,  33. 
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After  the  Restoration,  Parliament  retained  its  control  over  Pariia- 
naval  discipline.  In  1661  was  drawn  np  the  first  set  of^^^ 
Articles  of  War  for  the  navy.  The  Act  defines  a  number  of 
oflTences  and  their  punishments,  and  gives  power  to  the  Lord 
High  Admiral  to  issue  commissions  for  holding  courts  martial, 
limiting  the  jurisdiction  to  offences  on  the  high  seas,  or  in 
great  rivers  below  bridges,  committed  by  persons  in  actual 
service  in  the  King's  fleet.  In  1748  and  1749  these  rules 
were  amended  in  some  respects,  and  extended  to  shipwrecked 
crews,  and  to  offences  under  the  Acts  committed  on  shore  out 
of  the  dominions  of  the  Crown.  Changes  have  been  made 
firom  time  to  time  in  this  code  of  discipline  and  procedure  for 
the  navy,  but  as  a  whole  it  has  remained  a  permanent  Statute. 
Parliament  has  never  feared  to  contemplate  the  continued 
existence  of  the  navy,  and  hence  the  contrast  between  the 
temporary  character  of  the  Mutiny  Act  and  the  permanence 
of  the  Naval  Discipline  Act.  The  law  which  now  governs 
the  navy  is  the  Naval  Discipline  Act  of  1866.  Part  i  of  this  39  &  30 
Act  is  described  as  consisting  of  articles  of  war ;  a  sailor  there- 
fore, like  a  soldier,  may  be  regarded  as  a  person  subject  to 
military  law. 

§  4.  Persons  subject  to  Military  Law, 

The  soldier  and  sailor  alike  are  subject  to  the  ordinary  law  LUbilitieB 
of  the  land.     "While  within  the  jurisdiction  of  the  ordinary  ^^  ^^^ 
courts  they  can  be  tried  and  punished  for  offences  against  the 
criminal  law,  they  can  be  sued  for  liabilities  ^  incurred  under 
the  civil  law,  and  they  acquire  no  immunity  by  reason  of  their 
engagement  in  the  service  of  the  Crown. 

But  the  criminal  law  of  this  country  follows  them  into  to  crimiiuJ 
places  where  it  would  not  reach  other  subjects  of  the  Crown :      ' 
for  it  may  be  administered  by  courts  martial  within  and  with- 
out the  jurisdiction  of  the  Courts.   This  power  of  administering 

1  Bat  the  soldier  cannot  be  urested  or  compelled  to  appear  before  a  conrt 

on  aoeonni  of  any  debt,  damages,  or  snm  of  money  under  £30.    The  creditor 

^may  sue  and  get  execntion  of  the  soldier's  goods  so  long  as  he  does  not  depriye 

the  Crown  of  the  soldier's  seryioes  or  'touch  the  person,  pay  or  military 

equipment  of  the  soldier.*    Manual  of  MUitarjf  Law,  aS^. 
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the  ordinary  criminal  law  is  limited  by  the  rules  that  certain 
offences  may  not  under  any  circumstances  be  tried  by  Court 
Martial,  if  committ.ed  out  of  the  United  Kingdom  but  within 
the  dominions  of  the  Crown,  unless  the  offender  is  on  active 
service  or  the  offence  be  committed  loo  miles  or  more  from 
a  competent  civil  court :  and  that  under  no  circumstances  can 
a  court  martial  oust  the  jurisdiction  of  the  civil  courts  over 
such  offences. 

And  in  addition  to  a  liability  to  the  criminal  law  of  the  land, 
which  is  more  extensive  than  that  of  the  citizen,  the  Army 
Act  and  the  Naval  Discipline  Act  provide  for  the  soldier  and 
the  sailor  rules  of  conduct  and  a  procedure  for  their  enforce- 
ment different  in  character  to  the  rules  and  procedure  of  the 
ordinary  law. 

The  soldier  and  sailor  are  therefore  persons  stihject  to  military 
law.  They  are  liable  to  arrest  and  confinement  on  being 
charged  with  an  offence  against  that  law,  and  pending  in- 
vestigation, and  if  below  a  <;ertaan  rank  in  either  service,  may 
be  punished  for  minor  offences  under  summary  powers  possessed 
by  officers  in  command  \ 

For  offences  against  military  law  they  are  triable  by  Courts 
Martial ;  the  offences  so  triable  and  the  procedure  in  respect 
of  them  are  carefully  defined  in  the  Acts  to  which  I  have 
referred.  But  Courts  Martial  are  strictly  limited  to  the 
powers  conferred  upon  them  by  Statute,  and  the  relation  of 
the  Law  Courts  to  them  in  this  respect  must  be  noted. 

Persons  administering  military,  law  may  exceed  their  juris- 
diction in  two  ways.  They  may  apply  military  law  to  persons 
not  subject  to  that  law.  Or  they  may  misapply  military  law 
in  cases  of  persons  who  are  subject  to  it,  as  if  a  soldier  were 
tried  by  Court  Martial  for  murder  in  the  United  Kingdom,  or 
the  sentence  of  a  Court  Martial  were  confirmed  by  an  officer 
who  had  no  authority  to  confirm  it. 

^  This  power  eziitt  aa  to  ■oldien  partly  nnder  a,  45  of  tlie  Army  Aot»  partly 
under  the  Queen's  BegnlaUons  in  respect  of  minor  puniahments,  sacli  aa 
confinement  to  barracks,  &c.  As  to  sailors,  it  appears  to  be  authorised  by  the 
Nayal  Discipline  Act,  s.  5  a  (11)  and  s.  53. 
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The  remedies  for  such  excess  of  jnrisdiction  are  by  writs  of  agaloBt 
Prohibition,  of  Certiorari,  of  Habeas  Corpus,  issuing  from  the  juri8di<^ 
High  Court  of  Justice.     The  holding  of  a  trial  or  the  inflic-  **^" » 
tian  of  a  sentence  may  be  restrained  by  a  writ  of  Prohibition, 
a  sentence  may  be  qoashed  or  a  matter  bronght  up  to  the 
High  Court  to  be  dealt  with  by  writ  of  Certiorari ;  one  who 
is  deprived  of  bis  liberty  wrongfully  may  recover  it  by  writ  of 
Habeas  Corpus.     Beyond  this  the  Courts  will  give  a  remedy 
in  damages  to  persons  who  have  suffered  by  the  application  of 
military  law  without  jurisdiction. 

The  cases  may  be  thus  grouped  imder  three  heads :  (i)  the 
case  of  a  civiliim  tried  and  punished  by  military  law,  (2)  the 
case  of  a  person  subject  to  military  law  punished  without  trial 
or  tried  and  punished  without  jurisdiction,  and  (3)  cases  in 
which  jurisdiction  exists  but  the  plaintiff  alleges  that  the  law 
has  been  put  in  force  against  him  either  without  reasonable 
cause  or  wrongfolly  and  maliciously. 

As  regards  these  last  it  is  well  to  seek  some  general  rules,  agrainft 
and  the  rule  may  be  thus  stated.     Where  an  officer  in  thejurisdic- 
exercise  of  his  discretion  and  in  the  course  of  his  duty  brings,  ^^^ 
before  a  military  tribunal,  a  person  who  is  subject  to  military 
law,  Courts  of  law  will  not  inquire  into  the  reasonableness  of 
the  charge,  even  though  it  should  have  been  proved  at  the  withoat 
trial  to  be  unfounded. 

Captain  Sutton  was  ordered  by  his  commanding  officer,  Sutton  v. 
Commodore  Johnstone,  when  in  sight  of  the  enemy,  to  slip  stoned 
bis  cable  and  engage  the  French  fleet.     He  disobeyed  this' 
order,  and  Johnstone  brought  him  before  a  Court  Martial.    It 
was  there  proved  that  his  disobedience  was  not  wilful  but 
arose  from  the  condition  of  liis  ship,  which  made  his  obedience 
to  the   order  a  physical  impossibility.     He  was  therefore 
honourably  acquitted.     He  brought  an  action  against  John- 
stone and  obtained  a  verdict  for  £6000  damages,  which  was 
sustained  in  the  Court  of  Exchequer  on  a  motion  for  arrest  of 
judgment     But  this  decision  was  reversed  in  the  Court  of 

»  I  T.  R.  541. 
TOL.  II.  A  a 
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Exchequer  Chamber,  mainly  on  the  ground  that  the  defendant 
had  'prohable  cause  ^  for  bringing  the  plaintiff  to  trial.  But 
the  Court  went  further,  and  expressed  an  opinion  that  even 
if  the  proceedings  in  the  Court  Martial  had  been  instituted 
without  probable  cause>  Courts  of  law  would  not  interfere  with 
the  discretion  of  an  officer  acting  in  a  matter  of  discipline. 

With  It  remains  to  consider  the  position  of  a  person  subject  to 

military  law  against  whom  proceedings  are  instituted  not 
merely  without  probable  cause,  but  with  malice.  On  this 
point  we  may  state  the  law  to  be  as  follows. 

The  general  rule  which  protects  witnesses  from  action  for 
defamatory  statements  made  in  the  course  of  their  evidence 

DawkiDs    applies  to  evidence  given  before  Courts  Martial.    And  further, 

Rokeby\  the  Courts  will  not  interfere  even  where  the  discretion  of  an 
officer  has  been  influenced  in  its  exercise  by  a  malicious 
motive. 

Dawkingr.      Lord  F.  Faulet  in  the  course  of  his  duty  made  statements 

Paulet ' 

concerning  Col.  Dawkins  to  be  forwarded  to  the  Commander- 
in-Chief.  It  was  alleged  that  these  statements  were  not 
merely  false  but  malicious,  and,  the  case  being  argued  on 
demurrer,  the  allegation  was  admitted  for  the  purposes  of  the 
argument.  The  majority  of  the  Court  held  that  the  state- 
ments, being  made  in  the  course  of  military  duty,  were  not 
actionable :  but  some  weight  was  given  to  a  provision  in  the 
Articles  of  War  %  that  an  officer  who  considers  himself  to  be 
wronged  might  complain  to  the  Commander-in-Chief.  There 
was  therefore  a  military  remedy  for  the  breach  or  misper- 
formance  of  a  military  duty.  It  may  be  open  to  question 
whether  the  Courts  would  not  find  a  remedy  for  a  use  of 
military  procedure  which  was  proved  or  admitted  to  be  ma- 
licious, if  the  Army  Act  and  Naval  Discipline  Act  had  not 
provided  one. 

*  L.  R.  8  Q.  B.  251 ;  L.  R.  7  H.  L.  744.  *  L.  R.  5  Q.  B.  94. 

*  This  provision  is  now  introdaoed  into  tfao  Army  Act  44  &  45  Vict.  c.  58, 
8.  43.    It  is  to  be  found  also  in  the  Naval  Discipline  Act  29  &  30  Vict.  c.  109, 

■.37. 
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Section  II. 

The  War  Office  and  the  Admiralty. 

§  1.    The  government  of  the  army  before  1855. 

Before  the  Crimean  war^  and  the  changes  in  military  ad-  ArmymAn- 
ministration  to  which  that  war  gave  rise,  the  control  of  the  ^^, 
army,  and  of  the  appliances  necessary  to  an  army,  exhibited 
a  medley  of  conflicting  jarisdictions.  The  system  was  almost 
unmanageable  in  time  of  war,  but  was  supposed  in  its  dis- 
persion of  duties  and  powers  to  ensure  that  the  army  was  not 
dangerous  to  the  constitution. 

The  Commander-in-Chief  was  responsible  to  the  Crown  for  TheCom- 
the  discipline  of  the  army,  for  appointments,  promotions,  re*-  Qhi^f^ 
wards  and  punishments.     The  Secretary  at  War,  who  was  not  The  Secr«- 
a  Secretary  of  State  nor  often  a  member  of  the  Cabinet,  was 
responsible  to  Parliament  for  the  money  voted  for  the  army, 
for  the  security  of  the  citizen  against  the  soldier  in  person 
and  property,  for  the  security  of  the  soldier  in  respect  of  the 
fairness  of  the  rules  of  military  discipline  which  were  embodied 
or  authorised  in  the  Mutiny  Act. 

The  Secretary  of  State  for  the  Home  Department  was  re-  The  Home 
sponsible  for  the  reserves  and  for  the  forces  on  the  Home 
Establishment. 

The  Secretary  of  State  for  War  and  the  Colonies  was  re-  The  War 
sponsible  for  the  numbers  of  the  army,  for  the  general  policy  \^  office, 
respecting  it,  and  for  the  movement  of  troops  on  foreign  or 
colonial  service. 

The  Ordnance  Board  was  a  separate  department,  represented  The 
in  Parliament  by  the  Master-General  of  the  Ordnance,  and  re-  Board, 
sponsible  for  the  fort  defences  of  the  country,  and  for  army 
and  navy  stores. 

The  Commissariat  was  a  department  of  the  Treasury.  The 

The  soldier,  therefore,  was  fed  by  the  Treasury  and  armed  by         "'^' 
the  Ordnance  Board :  the  Home  Secretary  was  responsible  for 
his  movements  in  his  native  country :  the  Colonial  Secretary 

A  a  2 
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saperintended  his  movements  abroad :  the  Seclretaiy  at  War 
took  care  that  he  was  paid,  and  was  responsible  for  the  lawfiil 
administration  of  the  flogging  which  was  provided  for  him  by 
the  Commander-in-Chief. 
Causes  of  The  confusion  of  authorities  was  partly  dae  to  the  desire  of 
the  Crown  to  retain  as  a  source  of  political  influence  the  pre- 
rogatives which  it  enjoyed  in  respect  of  the  standing  army, 
but  mainly  to  the  halting  and  reluctant  steps  by  which  the 
country  admitted  the  standing  army  as  a  part  of  its  constitu- 
tion. Any  attempt  by  Ministers  to  harmonise  these  conflicting 
elements  was  liable  to  be  met  by  objections  from  two  quarters. 
The  Crown  was  unwilling  to  subject  its  prerogatives  to  Parlia- 
mentary control ;  the  Commons  objected  to  the  admission  that 
a  standing  army  was  more  than  a  temporary  necessity. 

But  forasmuch  as  for  200  years  Parliament  has,  with  few 
breaks,  legalised  the  existence  of  a  standing  army,  provided 
for  its  discipline,  voted  money  to  pay  for  it,  and  taken  care 
that  this  money  is  applied  to  the  pui-poses  for  which  it  is 
voted,  we  may  accept  the  army  as  a  permanent  institution, 
and  ask.  Who  is  responsible  for  its  numbers  and  disposition, 
for  the  maintenance  of  its  discipline,  for  asking  Parliament 
for  the  necessary  funds,  and  for  theii*  proper  expenditure  ? 

To  reach,  and  to  understand  the  present  highly  centralised 
organisation  of  the  War  Ofiice,  we  must  work  through  the 
various  departments  which  have  been  merged  in  it.  They  are 
four :  the  Ordnance  Board ;  the  Commissariat,  as  a  branch  of 
the  Treasury ;  the  office  of  Secretary  at  War ;  and  that  of 
Secretary  of  State,  in  so  far  as  it  was  concerned  with  military 
matters. 

(a)  Tie  Ordnance  Board, 

Duties  of  The  Ordnance  Board  should  come  first,  as  being  the  oldest 
of  the  military  departments  ^.  The  Ordnance  meant  the  de- 
fence of  the  country  by  means  of  fortresses,  garrisons,  and 

*■  See  M  to  the  history  of  this  Board,  Clode,  Military  Forces  of  the  Crown, 
00.  i,  zx. 
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stores,  these  last  being  applicable  alike  to  the  army  and  navy. 
The  light — the  sole  right — ^to  maintain  defensive  works,  such 
as  castles  and  forts,  was  an  undisputed  branch  of  the  royal 
prerogative :  forts  need  gons,  ammunition  and  men,  and  the 
employment  of  these  was  a  part  of  the  discretionary  power 
vested  in  the  Crown  for  national  defence.  The  Board  was 
wholly  separate  from  and  independent  of  the  oflSce  of  Secretary 
at  War,  and  separately  responsible  to  Parliament  for  the 
money  voted  to  its  nse.  At  the  head  of  the  Board  was  the  TheMaster- 
Master- General  of  the  Ordnance,  an  important  member  of  ®"®'*' 
the  Government  throughout  the  eighteenth  century,  and  its 
chief  adviser  in  military  matters.  He  was  Commander-in-Chief 
of  the  artillery  and  engineers,  and  presided  at  the  Board  of 
Ordnance,  the  duties  of  which  had  widely  expanded  since  they 
were  reorganised  and  defined  in  the  reign  of  Charles  II. 

At  first  it  had  charge  of  the  King's  forts  for  national  defence,  IncreAse  of 
of  the  guns  and  stores  for  their  use,  and  for  the  navy.    As  the   "  ^ 
army  became  a  permanent  and  an  increasing  factor  in  the 
national  expenditure,  the  business  of  keeping  the  necessary 
stores  and  entering  into  contracts  for  their  supply  grew  in 
importance.   The  Board  started  in  business  on  its  own  account,  Factories. 
and  established  &ctories  for  the  foundry  of  guns,  the  making 
of  carriages,  the  supply  of  powder  and  of  small  arms.     Then, 
too,  it  held  on  behalf  of  the  Crown  the  sites  of  the  royal  forts, 
and  during  and  after  the  reign  of  Anne  received  from  time  to 
time  Statutory  powers  for  the  acquisition  of  land  for  purposes 
of  national  defence.     To  the  Ordnance  Department  also  fell   urvey. 
the  duty  of  making  an  authoritative  survey  of  the  United 
Kingdom.    The  civilian  who  avails  himself  of  this  work  for 
business  or  pleasure  is  apt  to  forget  that  he  owes  its  existence 
to  the  needs  of  military  topography. 

The  duties  of  the  Board,  therefore,  comprised  the  making 
and  maintenance  of  forts,  the  acquisition  and  holding  of  land 
for  that  purpose,  the  purchasing,  warehousing,  and  forwarding 
of  stores,  the  manu£Eu;ture  of  various  articles  for  the  use  of  the 
army  and  the  survey  of  the  United  Kingdom. 
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Abolition        These  duties  were  transferred  early  in  1855  to  the  Secretary 

Boftrd.        of  State  for  War,  the  Board,  as  a  separate  department,  ceased 

to  exist,  and  its  Parliamentary  powers  were  vested  by  Statute 

*  in  the  Principal  Secretary  of  State,  to  whom  the  Queen  has 

entrusted  the  Seals  of  the  War  Department  ^' 

(b)  The  Secretary  at  War. 

The  office  of  Secretary  at  War  dates  from  the  reign  of 
Charles  II.  Until  the  commencement  of  the  present  century 
its  duties  were  ill  defined,  and  their  ambiguity  is  doubtless 
owing  to  the  different  points  of  view  from  which  the  army 
was  regarded  by  the  Crown  and  by  Parliament. 
Position  of  In  the  reigns  of  Charles  II,  James  II,  and  William  III,  the 
atWw!^  Secretary  at  War,  though  appointed  by  commission  and  not 
by  delivery  of  seals,  acted  in  some  respects  as  a  Secretary  of 
State.  His  counter-signature  authenticated  the  sign-manual, 
and  this  on  state  papers  which  had  not  to  do  with  the  army  ^. 

But  the  Secretaries  of  State  increased  in  power  as  Cabinet 
Government  developed :  not  so  the  Secretary  at  War.  And 
the  difference  is  instructive.  The  united  action  of  political 
leaders  in  Cabinet  Government,  and  the  tenure  of  office  sub- 
ject to  the  support  of  a  Parliamentary  majority^  changed  the 
Secretary  of  State  from  a  mere  mouthpiece  of  the  Crown  or 
the  Privy  Council  into  the  independent  head  of  a  department 
responsible  to  Parliament  as  well  as  to  the  King  for  the  dis- 
charge of  the  duties  of  his  post. 
A  servant  But  the  Secretary  at  War  did  not  enjoy  the  complete  re- 
Crown,  sponsibility  to  Parliament  which  enhanced  the  position  of  the 
Secretary  of  State.  The  terms  of  his  commission  enabled  him 
to  contend  that  he  was  the  servant  of  the  King,  or  of  the 
General  of  the  Forces  for  the  time  being ;  that  he  was  bound 
to  carry  out  the  orders  given  to  him  by  his  master,  and  was 
not  bound  to  account  to  Parliament  for  what  was  done  ^.     It 

^  18  &  19  Vict.  0.  1 1 7.        *  Clode,  Military  Foroes  of  the  Crown,  ii.  255. 
*  Pultenej  when  Secretary  at  War  in  171 7  held  that  he  was  *  a  ministerial 
not  a  constitutional  officer,  bound  to  issue  orders  according  to  the  King's 


gcct.  ii.  §  1.]  THE   WAE  OFFICE.  859 

did  not  salt  either  the  King  or  those  who  professed  most 
anxiety  for  the  liberties  of  the  people  to  enforce  the  Parlia- 
mentaiy  responsibility  of  the  Secretary  at  War.     The  one 
did  not  desire  to  see  the  exercise  of  his  military  prerogatives 
brought  under  the  supervision  of  Parliament,  the  other  would  Not 
gladly  be  rid  of  the  office  and  the  army  as  well.     The  popular  toP^lia-^ 
statesmen  of  the  first  half  of  the  eighteenth  century  would  ^^^^ 
have  considered  that  in  making  the  Secretary  at  War  ac- 
countable to  Parliament  they  were  recognising  a  standing 
army  as  a  permanent  part  of  the  constitution. 

During  the  greater  part  of  the  last  century  the  business  of  Hi8|dutie8. 
the  Secrotaiy  at  War  was  to  communicate  the  King's  pleasure 
in  matters  of  military  administration,  to  prepare  for  the  King's 
signature,  and  to  countersign  warrants  on  the  authority  of 
which  the  Treasury  paid  over  to  the  Paymaster  of  the  Forces 
the  money  voted  by  Parliament  for  the  maintenance  of  the 
army.  But  in  1783  a  definite  Parliaijjentary  responsibility 
was  for  the  first  time  imposed  upon  the  office  ^.  Mr.  Burke's  Burke's 
Act  required  the  Secretary  at  War  to  prepare  estimates  for 
Parliament  in  each  year,  to  transmit  the  money  when  voted 
to  the  Paymaster  of  the  Forces,  and  to  receive  and  settle 
annually  the  accounts  of  expenditure. 

In  1793  '^^  1794  ^^^  further  changes  in  military  adminis- 
tration took  place^  which  had  important  effects  on  the  office 
of  Secretary  at  War. 

(c)  TAe  Commander-in-Chief  and  the  Secretary  at  War, 

In  1793  the  office  of  General  Commanding-in-Chief  was 
established,  and  in  1794  a  third  Secretary  of  State  was  ap- 
pointed for  War. 

The  establishment  of  a  permanent  Commander-in-Chief 
meant  that  the  King  gave  up  the  personal  command  of  the 
army:  it  meant  also  that  in  all  matters  relating  to  the  in- 
direction/ and  80  joBtified  an  execution  of  officers  after  the  rebellion  of  171 5 
which  he  knew  at  the  time  to  be  of  doubtful  legality,  and  which  was  in  fact 
iUegal. 
'  22  Geo.  Ill,  0.  8 ;   23  Geo.  Ill,  c.  50. 
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temal  discipline  and  regulation  of  the  army  the  royal  pleunire 
would  henceforth  be  communicated,  not  by  the  Secretary  at 
The  dual     War,  bat  by  the  Commander-in-Chief.    From  this  time  arose 
the  dual  control  of  the  army:  the  Horse  Guards,  side  by  side 
with  the  War  Office.     What  the  Secretary  of  State  for  War 
took  from  the  hands  of  the  Secretary  at  War  is  not  easy  to 
define.     It  is  generally  described  by   Lord  Palmerston  as 
'  business  of  a  political  nature  formerly  transacted  at  the  War 
Ambiguous  Office.'     Probably  the  Secretary  at  War  had  been  used  to 
ie^^^    submit  to  the  Cabinet  the  proposed  number  and  employment 
at  War.      ^f  ^^  forces :  these  matters  were  henceforth  settled  by  the 
Secretary  of  State,  who  left  to  the  Secretary  at  War  merely 
the  preparation  of  estimates  upon  instructions  received  &om 
the  Cabinet.    No  doubt  also  in  the  absence  of  any  official  of 
Cabinet  rank  responsible  for  the  conduct  of  the  War  Office, 
As  to         the  Secretary  at  War  transacted  business  which  would  more 
of  Sute7    properly  have  been  deult  with  by  a  Secretary  of  State.     Thus 
in  1759  the  Secretary  at  War  conducted  negotiations  with  the 
Court  of  France  for  an  exchange  of  prisoners :   in  1782  he 
refused  the  aid  of  the  military  to  the  civil  power  at  an  execu- 
tion where  disturbance  was  apprehended  ^.     He  might  in  fact 
enlarge  his  functions  as  in  the  case  just  cited,  or  he  might, 
and  sometimes  did,  minimise  his  responsibilities  and  deny  all 
knowledge  of  anything  connected  with  the  army  beyond  the 
requirements  of  Burke's  Act  \ 
As  to  Com-      In  1 810  came  a  collision  which,  it  was  plain,  must  some 
Chief.         time  occur  between  the  Horse  Guards  and  the  War  Office,  the 
Commander-in-Chief  and  the  Secretary  at  War.     It  is  only 
interesting  now  as  showing  the  slow  degrees  by  which  the 
exercise  of  the  royal  prerogative  in  respect  of  the  army  was 
accommodated  to  the    theory  of  ministerial   responsibility. 
Until  1793  the  King  in  person  controlled  the  affiiirs  of  the 

^  See  Lord  Palinenton,  Memorandum  on  the  Office  of  Secretary  at  War ; 
Clode,  ii.  698,  701-3. 

'  Pari.  Hist.,  vol.  xz.  p.  1253.  '  The  Secretary  at  War  (Jenkmaon)  declared 
he  was  no  minister,  and  could  not  be  supposed  to  have  a  competent  knowledge 
of  the  destination  of  the  army,  and  how  the  war  was  to  be  carried  on.* 
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anny,  and  commnnicated  his  wishes  for  most  purposes  through 
the  Secretary  at  War.  The  Commander-in-Chief  thought 
that  the  Secretary  at  War  stood  in  the  same  relation  to  him  as 
formerly  to  the  King,  that  he  was  a  subordinate,  entrusted  with 
the  duty  of  seeing  that  the  law  was  observed  as  between 
soldier  and  citizen,  and  accounts  balanced  as  between  Parlia- 
ment and  the  army.  Lord  Palmerston,  who  was  Secretary  at  Collision  in 
War  in  1810,  considered  that  his  control  of  military  finance 
and  accounts  entitled  him  to  issue  orders  and  regulations  which 
the  Commander-in-Chief,  Sir  David  Dundas,  regarded  as  acts 
of  interference.  The  one  asserted  the  other  denied  that  the 
War  Office  was  independent  of  the  Horse  Guards.  Lord 
Palmerston  supported  his  case  in  an  exhaustive  historical 
memorandum,  and  the  matter  was  referred  to  the  Cabinet. 
The  financial  control  of  the  War  Office  was  upheld,  but  the 
Secretary  at  War  was  desired  by  the  Prince  Regent  not  to 
issue  any  new  order  or  regulation  until  it  had  been  communi- 
cated to  the  Commander-in-Chief.  If  he  objected  the  dispute 
was  to  be  settled  by  an  appeal  to  the  First  Lord  of  the  Trea- 
sury, the  Chancellor  of  the  Exchequer,  or  the  Secretary  of 
State  for  War  and  the  Colonies. 

From  this  time  onward  the  two  departments  worked  side 
by  side  without  further  collision.  Until  the  Crimean  war  the 
Secretary  at  War  continued  to  prepare  and  submit  estimates 
to  Parliament,  checked  the  details  of  military  expenditure, 
was  responsible  for  the  provisions  of  the  Mutiny  Bill,  for  the 
due  execution  of  military  law,  and  for  the  security  of  civil 
rights,  that  is  to  say,  it  was  his  duty  to  see  that  the  condi- 
tions under  which  the  soldier  entered  the  army  were  not 
unduly  severe  and  that  the  soldier  did  not  injure  the  citizen 
in  person  or  property. 

In  February^  1855,  the  Secretary  of  State  for  War  was  com-  Abolitioo 
missioned  to  act  also  as  Secretary  at  War,  and  in  1863  the  Seor^ry 
office  was  abolished  and  its  duties  transferred  to  the  Secretary  **  ^"'• 
of  State  ^ 

'  268c  2j  Victc.  la. 
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The  Trea- 
sury and 
the  Com- 
iniBsariat. 


(d)  The  CommUsariaL 

Of  this  department  little  need  be  said  Until  the  Crimean 
war  the  Treasury  retained  in  its  own  hands  the  business  of 
finding  the  army  in  food  and  forage,  fuel  and  light.  At  home 
and  abroad  the  officers  of  the  Commissariat  acting  under  the 
Commissioners  of  the  Treasury  made  the  contracts  for  these 
articles^  supplied  them  to  the  troops,  paid  for  them  out  of 
the  sums  voted  by  Parliament^,  and  rendered  accounts  of  the 
money  received  and  paid.  The  system  seems  to  have  worked 
better  than  might  have  been  expected,  but  at  the  general 
centralising  of  military  departments  which  took  place  during 
the  Crimean  war  the  Commissariat  was  handed  over  to  the 
War  Office. 


War  and 

the 

Coloniei. 


(e)  Tie  Secretary  of  State, 

The  Secretary  of  State  for  War  is  the  gi'eat  officer  of  state 
who  has  absorbed  the  duties  of  so  many  departments.  The 
office  came  into  existence  in  1794;  in  1801  the  business  of 
the  Colonies  was  added  to  it,  and  until  June,  1854,  its  holder 
was  responsible  for  this  business  as  well  as  for  the  number  of 
the  troops^  their  distribution,  and  matters  of  general  policy 
respecting  the  army. 

The  constitution  of  this  office  must  at  all  times  have  been 
anomalous.  Its  holder  had  to  deal  with  two  great  matters  of 
State,  our  Colonial  and  military  business,  incongruous  in 
themselves,  and  rendered  harder  to  deal  with  by  the  extreme 
complexity  of  our  military  organisation.  For  the  Home 
Secretary  had  also  a  voice  in  the  affiiirs  of  the  army.  He 
dealt  with  all  matters  of  internal  defence :  commissions  for  al^ 
but  Indian  or  Colonial  corps  were  prepared  at  the  Home 
Office  and  counter-signed  by  the  Home  Secretary^.  When 
arms  were  wanted  for  the  soldiers  the  Commander-in-Chief 
stated  his  requirements  to  the  Secretary  at  War,  the  Secretary 
at  War  requested  the   Secretary   of  State   for   the   Home 


*  Clode,  ii.  70. 
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Department  to  communioate  the  needs  of  the  Commander-in- 
Chief  to  the  Ordnance  Board,  and  so  in  due  time  the  army 
got  what  it  wanted. 

In  time  of  peace  the  Secretary  of  State  for  War  and  the  Dutiee  as 
Colonies  had  little  more  to  do  with  the  army  than  to  submit 
to  the  King  the  advice  of  his  ministers  as  to  the  number  of 
the  forces,  to  communicate  the  result  to  the  Commander-in- 
Chief,  to  attend  to  the  protection  of  our  colonial  possessions 
and  to  correspond  with  officers  on  colonial  service.  In  time  of 
war  he  was  responsible  for  the  measures  adopted,  other  than 
those  of  internal  defence,  and  was  in  communication  with  the 
officers  in  command  on  foreign  service. 

But  th^  Seci'etary  at  War,  who  should  naturally  have  been  Unoon- 
his  subordinate,  was  wholly  independent  of  the  Secretary  of  seoretarY 
State.     The  appointment  of  a  Secretary  of  State  for  War  was  **  ^^*^- 
important  as  regards  the  constitution,  because  now  for  the 
first  time  the  general  policy  of  government  as  to  the  army 
was  placed  in  the  hands  of  a  definite  person  holding  office 
of  the   highest  rank   and   responsible  to  Parliament.     The 
Secretary  at  War,  as  we  have  seen,  did  not  think  himself 
responsible  for  anything  more  than  the  payment  and  disci* 
pline  of  the  soldiers,  and  their  observance  of  the  law  of  the 
land. 

But  the  vagfue  and  partial  character  of  the  control  which 
the  Secretary  of  State  for  War  and  the  Colonies  exercised 
over  military  matters,  extended  to  his  Parliamentary  responsi- 
bility. The  dispersion  of  duties  over  so  many  departments 
led  to  mismanagement  in  time  of  war,  and  it  was  hard  to  say 
which,  if  any,  of  the  departments  was  to  blame  for  faults  which 
sprang  not  so  much  from  their  conduct  as  their  constitution. 

In  1854  a  fourth  Secretary  of  State  was  appointed  for  War,  Rerorms  of 
and  to  him  were  shortly  assigned  the  duties  of  all  the  depart-  Igcl^" 
ments  with  which  I  have  just  dealt.     In  1855  he  was  made 
Secretary  at  War  as  well  as  Secretary  of  State,  then  the 
Commissariat  was  transferred  to  the  War  Office,  then  the 
Board  of  Ordnance  disappeared,  and  its  duties  were  handed  to 
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the  same  department.  In  the  same  year  the  Board  of  Genend 
OBScers,  which  had  been  responsible  for  the  inspection  of 
clothing,  and  the  army  medical  department  were  absorbed  in 
the  War  Office,  and  in  the  following  year  arrangements  were 
made  that  the  military  accoants  shoold  be  audited  in  this 
same  office  by  auditors  responsible  to  the  Commissioners  of 
Audit. 

Thus  the  Secretary  of  State  for  War,  assisted  by  a  Parlia- 
mentary Under  Secretary  of  State  and  a  permanent  stafi^ 
became  directly  responsible  for  the  entire  civil  administration 
of  the  army.  The  Commander-in-Chief  still  exercised  an 
independent  military  control,  but  the  Secretary  of  State  was 
responsible  to  Parliament  for  the  exercise  of  this  control. 


Over- 
whelming 
duties  of 
Secretary 
of  State. 


Attempts 
at  dividon 
of  labour. 


The  Con- 

troller-in- 

Chief, 


§  2.    The  goveinmeHt  of  the  army  from  1855  to  1870. 

But  the  premature  centralisation  of  1 855  was  not  the  end 
of  changes  in  the  administration  of  military  affairs.  It  threw 
upon  one  man  the  duties  of  three  departments,  while  it  left 
his  relations  to  the  Commander-in-Chief  as  indefinite  as  they 
had  been  in  the  days  of  the  Secretary  at  War.  Soon  it  be- 
came clear  that  the  Secretary  of  State  could  not  undertake 
the  duties  in  detail,  of  the  legal  and  financial  departments,  of 
the  manufacture  or  purchase  and  supply  of  the  necessaries  for 
the  Ordnance  and  the  Commisssariat  Departments,  and  be  re- 
sponsible as  well  for  the  general  policy  of  army  administration. 

Then  the  work  of  decentralisation  began,  not  in  the  sense 
of  restoring  the  independent  departments,  whose  separate 
action  and  responsibility  had  paralysed  military  operations  in 
the  Crimean  war,  but  rather  with  a  view  to  the  logical  and 
scientific  apportionment  of  duties  to  those  most  competent 
to  discharge  them,  in  such  a  way  that  while  the  Secretary  of 
State  remains  responsible  for  all  and  everything  that  is  done 
by  or  in  respect  of  the  land  forces  of  the  empire,  he  is  as 
little  as  possible  encumbered  with  the  detail  of  the  various 
departments  of  the  great  military  machine.  First  in  1868 
a  ControUer-in-Chief  was  appointed,  who  should  be  a  per- 
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m*M&t  officer,  responsible  to  the  Secretary  of  State  for  the 
supply  and  transport  of  the  army.  Then  in  1869  Mr. 
Secretary  Cardwell  found  that  there  was  farther  need  of 
Parliamentary  assistance,  for  the  Under  Secretary  of  State 
represented  the  War  Office  in  the  other  House.  In  that  year 
he  tried  to  meet  the  difficulty  by  obtaining  the  assistance  of 
one  of  the  Lords  of  the  Treasury,  called  for  the  time  the '  War 
Lord.'  But  in  1870  it  became  neeessaiy,  by  Statute  and  order 
in  Council)  to  group  the  business  of  the  office  in  three  de- 
partments. 

These  departments  were,  (i)  Military^  under  the  Com- The  three- 
mander-in-Chief,  who  would  hold  his  office  irrespective  of  party  gion. 
changes,  (2)  Ordnance^  and  (3)  Fiuaftce,  the  two  latter  being 
represented  respectively  by  a  Surveyor-General  of  Ordnance 
and  a  Financial  Secretary,  the  one  responsible  for  commissariat, 
munitions  of  war,  barracks  and  transport,  the  other  responsible 
for  the  preparation  of  the  estimates,  the  amount  of  money  ex- 
pended, and  for  proposals  for  any  redistribution  of  money 
allotted  to  different  votes  for  services,  both  chosen  by  the 
Secretary  of  State  for  War,  and  holding  office  at  his  pleasure. 
All  three  departments  were  under  the  ultimate  control  of  the 
Secretary  of  State,  who  was  generally  responsible  for  military 
affiiirs ;  their  duties  were  prescribed  by  an  Order  in  Council, 
and  the  relation  of  the  Commander-in-Chief  to  the  Secretary 
of  State  was  by  the  same  order  defined  as  one  of  complete 
subordination^. 

§  3.    Tie  War  Office  since  1870. 

(a)  TAe  duties  of  the  Secretary  of  State, 

The  Secretary  of  State  for  War  is  thus  responsible  for  things  Duties  of 
different  in  character,  and  sometimes  even  conflicting.  of  State,  as 

He  must  decide  what  may  be  called  political  questions  con-  J^^^d^i^" 
coming  the  army,  the  conduct  of  a  war,  the  despatch  of  troops  p^ne  of 
at  any  moment  to  any  part  of  the  Queen's  dominions,  the 

*  33  &  34  ^i'^  c.  17  ;  <^<1  SM  Order  in  Council,  4th  June,  1870 ;  Parlia- 
onentary  Papers  [o.  164]  for  1870. 
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relations  of  soldier  and  citizen,  the  maintenance  of  discipline, 
and  the  securities  for  efficiency  by  systems  of  promotion  and 
compulsory  retirement. 

He  is  responsible  for  the  fortifications  and  commissariat 
being  in  such  a  state  of  preparation  that  we  may  be  ready  for 
defence  or  attack  at  any  time. 

He  must  follow  the  march  of  science  in  the  invention  of 
instruments  of  destruction,  must  ensure  that  our  cannon,  small 
arms,  and  ammunition  are  of  the  newest  and  best,  and  that 
we  have  enough :  and  he  must  be  able  to  decide  business 
questions  arising  in  connection  with  the  great  factories  in 
which  the  State  manufactures  cannon,  powder,  small  arms, 
and  carriages.  He  is  responsible  for  the  finance  of  the  army, 
that  is  for  the  demand  and  outlay  of  a  sum  of  17  or  1 8 
millions  annually. 

His  duties  would  be  of  a  most  exacting  character  even  if 
he  came  to  them  in  possession  of  special  knowledge  and 
familiarity  with  every  department  of  military  afiairs,  or  were 
able  to  give  his  exclusive  attention  to  these  duties.  Neither 
of  these  conditions  is  fiilfiUed.  We  require  our  statesmen  to 
be  as  versatile  as  our  troops :  the  latter  are  expected  to  serve 
in  all  climates  and  under  all  conditions,  the  former  to  under- 
take the  administration  of  any  department  of  government, 
and  both  are  expected  to  be  ready  at  the  shortest  possible 
notice. 

The  Secretary  of  State  for  War  is  certainly  not  selected  for 
that  office  by  the  Prime  Minister  because  of  his  miUtary  ex- 
perience or  scientific  attainment.  Aptitude  for  debate  and  a 
reputation  for  business  capacity  are  the  essentiak:  anything 
more  than  this  must  be  a  matter  of  chance. 

Nor  has  the  minister  thus  burdened  with  novel  duties  the 
power  of  giving  his  exclusive  attention  to  them.  He  is  a 
member  of  Parliament,  generally  of  the  House  of  Commons, 
and  then  he  has  a  constituency  to  please.  As  a  member  of 
the  Cabinet  he  must  attend  to  the  political  questions  of  the 
day,  and  may  be  called  upon  to  support  his  colleagues  in  debate. 
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(b)  The  divmon  of  labour. 

We  mast  inquire  what  assistance  the  Secretary  of  State  AssutaDoe 
for  War  receives  in  the  discharge  of  his  various  duties.     The  ment. 
assistance  must  necessarily  be  of  two  kinds,  Parliamentary 
and  professional.     In  Parliament  he  needs  help,  not  merely 
for  the  representation  of  his  department  in  that  House  of 
which  he  is  not  a  member,  but  for  the  transaction  of  the 
financial  business  of  the  War  Office  and  its  explanation  in 
the  House  of  Commons.     He  is,  therefore,  assisted  not  only  by  The  Fimm- 
a  Parliamentary  Under  Secretary  but  by  a  Financial  Secretary,  taiy. 

In  addition  to  these,  Mr.  Card  well  in  1870  obtained  the 
sanction  of  Parliament  to  the  creation  of  a  new  Parliamentary 
representative  of  the  War  Office,  the  Surveyor-General  of  the  The  Sur- 
Ordnance.  It  was  expected  that  this  office  would  be  held  by  General ; 
a  soldier  of  rank  and  experience,  who  should  assist  the  Secre- 
tary of  State  and  the  House  of  Commons  as  an  exponent  of 
the  best  professional  opinion  on  military  matters. 

But  the  office  did  not  fulfil  these  expectations.  During  the  his  offioe 
eighteen  years  of  its  existence  it  was  only  twice  filled  by  a 
soldier  of  the  qualifications  contemplated,  and  on  one  of  these 
occasions  the  holder  was  not  in  Parliament.  In  1887  it  was 
found  that  the  Surveyor- General  was  rarely  in  position  to 
form  a  skilled  opinion  of  his  own  on  the  business  of  his  depart- 
ment, and  that  he  was  merely  the  Parliamentary  mouthpiece  of 
the  military  men  who  were  responsible  for  its  various  branches. 

The  office  was  therefore  abolished,  and  an  Order  in  Council 
of  2 1st  February,  1888,  redistributed  the  business  of  the  War 
Office.  It  is  now  divided  into  a  Military  side  and  a  Civil  side,  The  Mili- 
both  subject  to  the  administrative  control  of  the  Secretary  of 
State  as  responsible  for  the  exercise  of  the  royal  prerogative 
in  respect  of  the  army. 

At  the  head  of  the  military  side  is  the  Commander-in-Chief. 

He  is  responsible  for —  Thereapon. 

The  command,  discipline,  and  distribution  of  the  army.         of  the 

Education  and  training.  ♦    ^"" 


Enlistment  and  discharge.  Cbi«l. 


368        THE  ARMED  FOBOES  OP  THE  CROWN,      [Chap,  VHI. 

Collection  and  record  of  information. 

Appointment  and  promotion  of  officers. 

Obtaining  and  issuing  food,  clothing,  lodging,  arms,  am- 
munition, and  equipment. 

Buildings  and  works. 

Transport  by  land  and  water. 

Preparation  of  estimates  for  foregoing  services. 

Advising  the  Secretary  of  State  on  all  military  matters. 
The  Civil    At  the  head  of  the  Civil  side  is  the  Financial  Secretary,  who 

is  charged  with — 
Respon-  Review  of  expenditure  proposed  in  annual  estimates  and  the 

abilities  of  .,   ^.  «      ,. 

flnftncial  compilation  or  estimates. 

Secretary.       Financial  review  of  proposals  for  new  expenditure. 

Audit  of  accounts  and  issue  of  warrants  for  payment  of 
money. 

Control  of  manu£Eicturing  departments  and  contracts. 

Advising  the  Secretary  of  State  on  Financial  matters. 

(c)  The  Commander-in-Chief. 

Before  passing  to  the  mode  in  which  the  system  works  it 
may  be  well  to  note  the  relations  of  the  Secretary  of  State  for 
War  and  the  Commander-in-Chief. 
The  object  When  this  office  was  created  in  1793  it  was  hoped  that  by 
office,  vesting  in  the  Commander-in-Chief  the  exercise  of  the  pre- 
rogative as  to  promotions  and  appointments  in  the  army 
such  matters  would  be  dealt  with  by  an  officer,  free  firom  the 
prepossessions  of  party  and  politics,  who  would  regard  no 
other  interest  save  that  of  the  army. 

The  wide  dispersion  of  duties  in  respect  of  the  army  which 

prevailed  before  1855  may  account  for  the  absence  of  any 

Ante,  p.     collision  between  the  Commander-in-Chief  and  the  political 

^    *  heads  of  departments,  except  on  the  occasion  mentioned  above 

Thesepftra-  in  1810.    But  when  the  various  departments  were  consolidated 

powers.       s^d  entrusted  to  a  Secretary  of  State  it  became  necessary  to 

define  his  relations  to  the  Commander-in-Chief.    At  first  the 

Secretary  of  State  received,  besides  the  seals  and  letters  patent 
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conferring  his  office  upon  him,  a  supplementary  patent  re* 
straining  him  from  interfering  with  *  the  military  command 
and  discipline  of  the  army,  and  appointments  and  promotions 
therein.'  This  was  explained  in  i860  to  mean  only  that  the 
Commander-in-Chief  exercised  his  power  as  heretofore,  but 
subject  to  the  responsibility  of  the  Secretary  of  State.  The 
supplementary  patent  was  abandoned  and  a  memorandum 
drawn  up  in  which  the  Queen  expressed  her  pleasure  as  to 
the  distribution  of  duties  between  the  two  officers,  and  the 
responsibility  of  the  one  for  the  action  of  the  other  ^. 

In  1870  the  Order  in  Council  was  made  to  which  I  have  Ante,  p. 
referred.    The  duties  of  the  Commander-in-Chief  were  de-  ^  ^' 
fined,  and  were  to  be  exercised  subject  to  the  approval  of  Subordina- 
the  Secretary  of  State  for  War,  and  to  his  responsibility  for  c^mman- 
the  administration  of  the  royal  authority  and  prerogative  in  ^J'^f' 
respect  of  the  army.     These  are   extended  by   the   Order 
in  Council  of  21st  February,  1888,  which  transfers  to  the 
Commander-in-Chief  the    duty  of  advising    the    Secretary 
of  State  on  matters  heretofore  dealt  with  by  the  Surveyor- 
General  of  Ordnance. 

Except  on  questions  which  are  financial,  or  connected  with  Hisrespon- 
the  manufacturing  departments  and  contracts,  wherein  the  for  advice. 
Financial  Secretary  is  responsible,  the  Commander-in-Chief  is 
the  only  person  responsible  for  advising  the  Secretary  of  State 
on  all  the  multifarious  topics  which  may  be  described  as 
'military  matters,'  while  the  Secretary  of  State  in  turn  is 
responsible  for  the  action  taken  upon  the  advice  given  ^. 

(d)   TAe  Secretary  of  State  and  Parliament. 

The  mode  in  which  the  system  works  may  now  be  con- 
sidered, and  the  relations  of  the  Secretary  of  State  to  Parlia- 
ment and  to  the  army. 

His  relations  to  Parliament  are  these.     First  he  must  every  Respona- 
year  ask  Parliament  to  legalise  the  standing  army  and  the  ^  Varlia- 
»  Clode,  ii.  351. 738.  "'*''*' 

'  The  Commander-in-Chief  is  appointed  either  by  letter^  patent  under  the  Great 
Seal,  or  by  a  Letter  of  Service  signed  by  the  Secretary  of  State.  Clode,  ii.  731. 

VOL.  II.  B  b 
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rules  necessary  for  its  discipline,  and  to  vote  the  money 
required  for  its  efficiency  in  all  branches  of  the  service.  And 
next  he  must  answer  to  Parliament  when  called  upon  to  do  so 
for  the  exercise  by  the  Crown  of  its  prerogative  in  resi)ect  of 
the  army. 
»» *o  Aided  by  the  Financial  Secretary  he  receives  the  demands 

finance; 

of  the  military  heads  of  the  departments,  and  must  endeavoar 
to  reconcile  the  requirements  of  the  army  for  money  with  the 
requirements  of  the  Treasury  for  economy.  Ultimately  the 
amount  of  the  estimates  for  the  various  branches  of  the  service 
must  depend  upon  the  decision  of  the  Cabinet,  which,  in 
forming  its  decision,  cannot  help  keeping  in  view  the  probable 
wishes  of  the  House  of  Commons  and  the  taxpayer  as  well  as 
the  needs  of  the  army.  The  Treasury  loves  economy  for  its 
own  sake;  the  Cabinet  likes  economy  because  economy  is 
popular,  but  it  is  collectively  responsible,  with  the  Secretary 
of  State,  for  the  condition  of  the  army.  In  the  end  perhaps 
the  House  thinks  that  the  estimates  are  extravagant,  while  the 
army  thinks  they  are  insufficient.  But  there  can  be  no  doubt 
that  the  House  is  more  ready  to  grant  the  sums  demanded 
when  the  demand  is  made  by  a  civilian,  after  passing  the 
criticism  of  the  Treasury  and  the  Cabinet,  than  it  would  be  if 
the  demand  were  made  by  a  military  expert,  who  might  be 
supposed  to  think  no  money  ill  spent  which  was  spent  on 
his  department. 

It  is  a  weak  point  in  the  system  that  Parliament  knows 
nothing  of  the  original  demands  made  by  the  military  heads 
of  departments,  nor  of  the  ground  of  their  reduction  in  the 
War  Office,  Treasury,  or  Cabinet.  The  estimates  represent  a 
compromise  :  not  what  the  military  authorities  think  it  right 
to  spend,  but  only  how  they  propose  to  spend  the  sum  which 
the  Cabinet  propose  to  demand.  Perhaps  if  the  original  de- 
mand and  the  ground  of  reduction  were  made  known  both 
demand  and  reduction  would  be  made  under  a  greater  sense 
of  responsibility  \ 

^  See,  on  these  points,  Ordnance  Inquiry  Commiarioo,  p.  ziv. 
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The  Secretary  of  State  is  responsible  for  the  exercise  of  the  aato policy ; 
royal  prerogative  in  respect  of  the  army,  and  everything  that 
is  done  in  the  army  is  done  subject  to  his  approval.  For  the 
use  of  these  powers  he  is  responsible  to  Parliament.  He  must 
answer  to  Parliament  for  the  discipline  of  the  army  and  its 
relations  to  the  civil  members  of  the  community  as  well  as  for 
its  distribution,  efficiency,  and  cost :  but  he  is  also  bound  to 
prevent  the  interference  of  Parliament  in  the  action  of  the 
executive  and  in  the  discretion  of  the  Queen's  servants  as  to 
the  movements  and  disposition  of  the  forces. 

The  House  of  Commons  may  express  its  disapproval  of  a 
minister  directly  by  censure,  or  indirectly  by  refusing  him  a 
vote  on  a  question  which  he  thinks  important  in  the  business 
of  his  office :  but  while  he  holds  office  he  ii  responsible  for  the 
exercise  of  the  Queen's  prerogative  in  respect  of  the  army,  and 
is  bound  to  see  that  the  prerogative  is  exercised  by  the  Crown 
and  not  by  Parliament.  No  one  would  desire  to  see  the  army 
the  servant  of  a  majority  of  the  House  of  Commons,  nor  is  it 
possible  to  conceive  that  the  management  of  any  minister 
however  incapable  would  be  so  bad  as  the  management  of  an 
indeterminate  number  of  irresponsible  politicians. 

Especially  is  the  Secretary  of  State  bound  to  maintain  the  m  to  ap- 

pointnidiits 

discretionary  prerogative  of  the  Crown  in  the  appointment  and  and  die- 
dismissal  of  officers,  their  promotion  or  reward,  or  the  accept-  "'*"•  *' 
ance  of  their  resignation.  This  prerogative  is  exercised  through 
the  Commander-in-Chief,  though  the  Secretary  of  State  is 
responsible  for  its  exercise  :  and  it  is  the  more  important  that 
this  prerogative  should  be  exercised  by  a  non-political  officer 
such  as  the  Commander-in-Chief,  because  our  army,  unlike  the 
armies  of  other  European  countries,  is  not  divorced  from  the 
political  rights  of  citizenship.  The  soldier,  if  duly  qualified, 
may  exercise  the  franchise :  the  officer  may  sit  in  the  House 
of  Commons.  Plainly  then,  the  King  or  a  minister  of  the 
Crown  might  use,  or  be  pressed  to  use,  the  powers  of  appoint- 
ment,  promotion,  or  dismissal  for  political  and  party  ends.  The 
history  of  the  last  century  attests  the  reality  of  this  danger. 

B  b  ^ 
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The  office  of  Commander-in-Chief,  as  constituted  in   1793, 
was  intended  to  meet  it  \ 

(e)   TAe  Secretary  of  State  and  the  army. 

In  his  relation  to  the  army  we  must  note  a  difference  in  the 
position  of  the  Secretary  of  State  for  War  and  that  of  the 
First  Lord  of  the  Admiralty.    The  latter  is  the  first  and  chief  of 
a  Board,  which  collectively  represents  the  Lord  High  Admiral 
and  is  at  the  head  of  the  naval  profession :   the  Secretary  for 
Hisrelation  War  has  no  such  position  in  respect  of  the  army.     The  Com- 
fession.       mander-in- Chief  is  at  the  head  of  the  military  profession.    He 
has  access  to  the  Crown :  he  was  for  a  long  time  independent 
of  the  civil  departments,  although  he  now  is  held  to  act  in 
subordination  to  the  political  ruler  of  the  army.  The  Admiralty 
Board  is  thus  more  closely  connected  with  the  service  which  it 
controls  than  is  the  War  Office. 
His  oppor-       A  more  important  matter  is  the  security  which  exists  that 
informs-      the  Secretary  of  State  for  War  should  be  fiimished  with  the 
*^°""  best  professional  opinion  on  military  matters.     Strictly  no  one 

is  bound  to  advise  him  on  these  matters  except  the  Com- 
mander-in-Chief. But,  in  fact,  there  is  a  staff,  under  the 
Commander-in-Chief,  of  heads  of  military  departments  ^  who 
attend  at  War  Office  Councils,  and  whose  advice  is  obtainable. 
If  one  of  these  held  a  strong  opinion  on  some  matter  within 
his  department,  which  was  not  in  accord  with  the  opinion  of 
the  Commander-in-Chief,  it  might  not  be  proper  for  him  to  lay 
his  views  before  such  a  Council  without  the  sanction  of  his 
military  superioi- :    he  certainly  would  be  under  no  obligation 

*  See  debates  in  27  Pari.  Hist.  1310-1318  ;  30  Pari.  Hist.  170-174. 

'  The  Heads  of  Divisions  in  the  War  Office  are,  on  the  Military  side,  the 
Adjutant-General,  the  Quarter-Master-General,  the  Military  Secretary. 

The  Inspector-General  of  Fortifications,  the  Directors  of  Artillery,  of  the 
Intelligence  Division,  of  the  Army  Medical  Department,  and  of  Military 
Education,  the  Chaplain-Greneral,  and  the  Principal  Veterinary  Surgeon  make 
reports  on  the  matters  of  their  division  through  one  or  other  of  the  officers 
first  mentioned. 

On  the  Civil  side  are  the  Accountant-General,  the  Directors  of  Contracts 
|knd:of  Clothing,  and  the  Director-General  of  Ordnance  Factories, 
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to  do  so.  But  practically  such  a  case  could  cot  arise.  Any 
matter  which  an  officer  at  the  head  of  one  of  the  great  mili- 
tary departments  desired  to  have  discussed  would  not  be  kept 
1>ack  by  the  Commander-in-  Chief,  or  would  somehow  come  to 
the  knowledge  and  consideration  of  the  Secretary  of  State ; 
whatever  may  be  the  defects  in  the  machinery  of  the  War  Office 
it  seems  probable  that  the  Secretary  of  State  is  furnished  with 
the  best  information  procurable  on  the  technical  matters  in 
his  department. 

§  4.  TAe  Admiralty. 

I  was  able  to  deal  more  fully  with  the  Admiralty  than  with 
the  War  Office  in  speaking  of  the  departments  of  government, 
because  the  Admiralty  stands  by  itself,  whereas  the  Secretary 
of  State  for  War  is  only  one  of  the  group  of  her  Majesty's 
Principal  Secretaries  of  Sta.te.  And  besides  this,  the  War 
Office  of  to-day  represents  several  distinct  departments,  and 
its  history  has  been  complicated  by  constitutional  questions 
from  which  the  history  of  the  Admiralty  is  free.  So  I  need 
only  touch  here  upon  the  practical  working  of  the  department 
as  contrasted  with  that  of  the  War  Office. 

The  War  Office  represents  the  concentration  of  responsibility  Duties  of 
for  the  exercise  of  the  royal  prerogative  in  respect  of  the  army 
in  the  hands  of  a  single  Minister.  The  Admiralty  is  constituted 
by  Letters  Patent  as  a  Board  consisting  of  five  Commissioners, 
of  whom  all  or  any  two  are  equally  capable  of  discharging  the 
functions  of  the  High  Admiral  of  the  United  Kingdom  and 
the  territories  thereto  belonging,  and  of  the  Colonies  and  other 
dominions  of  the  Crown.  On  these  Commissioners  is  cast  the 
duty  of  building,  arming,  and  victualling  the  fleet,  of  giving 
all  orders,  conferring  all  offices  and  appointments,  of  superin- 
tending arsenals,  dockyards,  and  naval  hospitals,  and  making 
all  necessary  contracts  in  respect  of  the  navy.  But  the  con- 
stitution of  the  Board  by  its  Patent  does  not  cwrespond  with 
its  actual  working.  Orders  in  Council  have  added  to  the 
Board  two  Secretaries,  one  Parliamentary  and  one  Permanent, 
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who  are  not  in  the  Patent.  And  the  practice  of  the  Board 
regards  the  relative  position  of  its  members  was  confirmed  bj 
Order  in  Council  of  187a,  which  made  the  First  Lord  respon- 
sible to  the  Queen  and  to  Parliament  for  all  business  of  the 
Admiralty^. 

Its  oompo-       The  Board  consists  of  the  following  persons : — 

The  First  Lord:  four  Naval  Lords,  the  third  of  whom 
is  also  'Controller  of  the  Navy/  and  'responsible  to  the 
First  Lord  for  so  much  as  relates  to  the  material  of  the 
navy:*  a  Parliamentary  Secretary,  responsible  to  the  First 
Lord  for  the  Ii'inance  of  the  navy;  a  Civil  Lord ;  a  Permanent 
Secretary^. 

'  The  Department  possesses  more  the  character  of  a  Council 
with  a  supreme  and  responsible  head  than  that  of  an  adminis- 
trative Board.'  The  responsibility  of  members  of  this  Council 
other  than  the  First  Lord  seems  to  be  somewhat  uncertain. 

Reeponri-        Some  of  the  Naval  Lords  appear  to  consider  the  entire 

members:    Board  to  be  jointly  responsible,  and  each  member  bound  to 
offer  his  best  advice  on  the  requirements  of  the  navy. 

Others  consider  that  responsibility  for  the  efficiency  of  the 
navy  rests  with  the  Parliamentary  chief,  and  ultimately  with 
Parliament ;  that  the  First  Lord  should  ask  the  Naval  Lords 
for  advice,  and  must  not  expect  to  receive  it  unasked,  and 
that  each  Lord  is  responsible  only  for  the  business  of  his 
department  ^. 

and  of  But  perhaps  the  working  of  the  department  may  fairly  be 

First  Lord. 

described  as  follows : — 

The  Yix^t  Lord  is  solely  responsible  to  the  Crown  and  to 
Parliament  for  all  the  business  of  the  Admiralty ;  to  this  extent 
the  Patent  is  modified  by  the  Order  in  Council. 

The  First  Lord  distributes  the  business  of  the  Admiralty 

^  The  senior  naval  Lords  are  responsible  for  so  much  of  the  business  relating 
to  the  personnel  of  the  navy  as  the  First  Lord  may  assign  to  them.  The  Civil 
Lord  and  Permanent  Secretary  have  their  duties  assigned  to  them  by  the  First 
Lord.  The  dnties  described  in  the  text  are  fixed,  and  those  in  this  note  are 
indicated  by  Orders  in  Coancil  of  19  March,  1872,  and  10  March,  1882. 

*  Report  on  civil  and  professional  administration  of  Naval  and  Military 
Departments,  1890,  p.  ix,  and  A  pp.  i.  pp.  8,  9.  [0.  5979.] 
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among  the  members  of  the  Board,  and  for  the  transaction  of 
the  business  so  assigned  to  him  each  member  is  responsible. 

Most  of  this  business  is  transacted  outside  the  Board  by  the 
heads  of  the  sub-departments,  either  on  their  own  responsibility 
or  after  an  informal  consultation  between  all  or  some  of  the 
member  of  the  Board.  Papers  are  sent  for  the  approval  of  Mode  of 
the  Lord  in  whose  department  the  business  lies.  Sometimes  bnsinem  : 
his  approval  alone  is  sufficient.  Sometimes  other  members  of 
the  Board  must  express  an  opinion.  Ajs  a  general  rule  such 
papers  are  sent  the  round  of  the  whole  Board,  not  necessarily 
for  approval  but  for  information  ^. 

The  business  of  the  Admiralty  falls  into  four  groups : —        distribu- 
(i)  The  j)ersonnel  of  the  navy:  the  movement,  condition,  ^u^n^g 
and  organisation  of  the  fleet  (including  coaling)  and 
maritime  defence. 

(2)  Naval  construction,  dockyards,  ordnance,  and  stores. 

(3)  Works,  and  the  personnel  of  the  Civil  Departments. 

(4)  Finance. 

The  first  group  is  distributed  in  detail  among  the  first  three 
Naval  Lords. 

The  second  is  assigned  to  the  Lord  who  is  also  Controller  of 
the  Navy,  the  third  to  the  Civil  Lord,  and  the  fourth  to  the 
Financial  Secretary. 

The  Board  meets  once  a  week,  or  oftener  if  need  be,  for  two 
purposes :  to  give  formal  assent  to  matters  which  should  come 
before  the  whole  Board ;  and  to  consult  upon  and  determine 
questions  of  general  policy,  such  as  the  ship-building  pro* 
gramme  of  the  year. 

Herein  lies  the  difierence  between  the  First  Lord  of  the  Compari- 
Admiralty  and  the  Secretary  of  State  for  War:  there  is  nOmip,^itynnj 
one  bound  to  advise  the  First  Lord  as  the  Commander-in-  ^*'  ^®°®- 
Chief  is  bound  to  advise  the  Secretary  of  State,  but  he  has  on 
the  other  hand  a  Board  of  competent  advisers  meeting  weekly, 
or  as  often  as  he  may  choose  to  summon  them. 

^  Beport  on  civil  and  professional  administration  of  Naval  and  Military 
Departraenti,  1890,  App.  i.  p.  4. 


376  THE   ARMED   FOECBS   OF  THE   CROWN, 

In  other  respects  the  position  of  the  two  Ministers  is  much 
the  same ;  each  is  generally  a  civilian,  each  is  a  Cabinet 
Minister  and  Member  of  Parliament,  each  has  to  deal  at  the 
same  time  with  the  geneial  affairs  of  State  and  with  the 
special  business  of  a  vast  and  complex  department.  The 
duties  of  the  First  Lord  are  if  anything  the  more  onerous  of 
the  two,  for  the  changes  in  scientific  opinion,  as  regards  the 
building,  arming,  and  capacity  of  ships,  and  the  construction 
of  submarine  engines  of  destruction,  involve  questions  of  policy 
and  of  expenditure  from  which  the  War  Office  is  relieved. 

The  con-         Although  the  War  Office  and  Admiralty  are  distinct  depart* 

Sie  d^ftft-  J^ents,  they  have  some  points  of  necessary  connection. 

ments.  While  the  Ordnance  Board  existed  it  supplied  both  depart- 

ments alike  with  war  material.  When  it  ceased  to  exist  as  a 
separate  department,  the  War  Office,  in  which  it  was  merged, 
continued  to  design  and  make  guns  for  the  navy,  and  the  stores 
of  the  two  departments  were  kept  together.  The  joint  custody 
of  stores  was  abandoned  in  1891,  but  care  is  taken  that  the 
ordnance  of  Army  and  Navy  should  be  interchangeable. 

Committee  A  more  important  point  of  contact  is  the  committee  of  the 
'  Cabinet  constituted  in  accordance  with  the  recommendations 
of  the  Commission  which  reported  in  1890  ^.  This  Committee, 
consisting  of  the  Prime  Minister,  the  Parliamentaiy  heads  of 
the  two  services,  the  First  Lord  of  the  Treasury,  and  the 
Colonial  Secretary,  if  need  be,  deals  with  questions  un<- 
settled  between  the  two  departments,  matters  in  which  a 
joint  naval  and  military  policy  should  be  formed,  and  pro* 
posals  for  expenditure  as  to  which  the  two  services  may 
profitably  compare  notes  and  determine  the  relative  import- 
ance of  their  respective  demands.  Such  a  Committee  of  the 
Cabinet  might,  of  course,  have  been  formed  at  any  time,  but 
this  Committee  so  far  differa  and  departs  from  the  ordinary 
procedure  of  the  Cabinet  and  its  Committees  that  minutes 
are  kept  of  its  proceedings,  and  are  formally  recorded  by 
the  two  departments  concerned. 

*  Report,  1890  [c.  5979],  p.  viiu  / 
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CHAPTER    IX. 

THE    CROWN  AND   THE   CHURCHES. 

Section  I. 
Introductory. 

§  1.  Tie  State  and  Religious  Societies, 
The  relations  of  the  Established  Chnrch  to  the  Crown  in 
Council  and  to  the  Crown  in  Parliament  are  very  apt  to  be 
misunderstood,  and  it  maj  be  well  to  consider  the  relations 
which  must  subsist  between  any  and  every  religious  society 
and  the  Crown. 

A  religious  society  exists,  one  must  suppose,  for  the  pur-  A  religious 
pose  of  maintaining  and  enforcing  definite  articles  of  faith 
and  of  doctrine,  rules  of  conduct  corresponding  to  its  belief, 
and  forms  of  worship  designed  to  influence  faith  and  conduct. 
But  such  a  society  is  in  necessary  subordination  to  Parlia-  Its  sabor- 
ment,  because  Parliament  may  make  the  profession   of  its  Pi^ii^. 
opinions  unlawful,  may  subject  the  performance  of  its  acts  of  ™®"^ 
worship  to  a  penalty,  may  impose  tests  which  disqualify  its 
members  for  office  or  franchise.     Parliament  in  its  omni- 
potence may  do  what  it  will  with  any  religious  society;  it  may 
pass  righteous  laws  forbidding  the  public  expression  of  opinions 
which  are  shocking  or  painful  to  the  majority  of  citizens,  or 
the  public  use  of  forms  or  rituals  which  disturb  or  demoralise 
them ;  or  it  may  pass  unrighteous  laws  interfering  with  freedom 
of  religious  opinion,  or  of  worship,  or  with  the  free  action  of 
voluntary  societies. 
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and  to  the       And  again,  every  religious  society,  laige  or  small,  which 
Law.  enters  into  relations  of  property  or  contract,  must  necessarily 

be  liable  to  have  its  doctrines  discussed  in  a  court  of  law.  If 
two  persons  engage  a  third  to  preach  a  certain  doctrine  to 
them  for  a  sum  named,  and  refuse  to  pay  him  on  the  ground 
that  his  teaching  has  not  conformed  to  the  opinions  which 
they  engaged  him  to  enforce,  a  court  of  law  can  duly  settle 
the  matter  between  the  disputants  by  comparing  the  doctrine 
which  the  preacher  undertook  to  teach  with  the  doctrines 
which  he  taught. 

§  2.  EsiablUhment. 

An  Estab-  But  the  Established  Church  has  a  closer  connection  with 
Church,  the  State  than  this  necessary  subordination  to  Parliament  and 
liability  to  have  its  formulae  discussed  and  interpreted  in 
court-s  of  law.  The  Queen  is  Head  of  the  Church,  not  for  the 
purpose  of  discharging  any  spiritual  function,  but  because 
the  Church  is  the  National  Church,  and  as  such  is  built  into 
the  fabric  of  the  State.  The  Crown  itself  is  held  on  condition 
that  the  holder  should  be  in  communion  with  the  Church  of 
England  as  by  law  established.  The  Convocation  of  the 
Its  relation  Church  is  summoned,  prorogued,  and  dissolved  by  the  Crown, 

to  the 

Crown;  it  cannot  enter  on  ecclesiastical  legislation  without  royal  per- 
mission, nor  make  Canons  without  the  royal  license  and  assent. 
The  Crown  appoints  the  great  officers  of  the  Church,  and  of 
these  the  Bishops  are  not  only  administrators  and  judges  of 
ecclesiastical  law,  but  constitute  the  Lords  Spiritual  in  the 
House  of  Lords. 

to  the  The  courts  of  the  Church  are  not  private  tribunals  for 

determining  the  internal  differences  of  a  voluntary  society : 
the  law  of  the  Church  is  a  part  of  the  law  of  the  land,  and 
the  Queen  is  over  all  persons  in  all  causes,  as  well  ecclesiastical 
as  temporal,  within  her  dominions  supreme. 

toParlia-  For  not  only  is  the  Church  unable  to  make  new  canons 
without  the  royal  assent,  but  its  liturgy  and  articles  of  religion 
have  a  Parliamentary  sanction:  though  not  made  by  Parliament, 
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they  have  been  accepted  by  Parliament,  and  therefore  they 
need  the  combined  action  of  Church  and  State  to  alter  them. 
A  brief  historical  note  is  necessary  in  order  to  understand 
how  these  relations  have  come  abont. 

§  3.     The  National  Church  before  the  Constitutional 

Reformation. 

The  conversion  of  England  was  effected  piecemeal,  partly  The 
from  Ireland,  partly  from  Rome  during  the  seventh  century.  ^^^^' 
The  Roman  influence  prevailed,  and  the  English  Church 
became  a  national  church  in  communion  with  the  Church 
of  Rome,  recognising  under  a  gradual  process  of  encroach- 
ment a  metropolitan  jurisdiction  in  the  Pope  of  Rome,  until 
it  threw  off  his  jurisdiction  in  the  reign  of  Henry  VIII,  and 
ceased  to  be  in  communion  with  the  Roman  Church. 

The  character  of  its  relations  with  Rome  was  substantially 
fixed  by  "William  the  Conqueror,  and  the  rules  which  he  laid 
down  were  broken,  revised,  and  broken  again  till  they  were 
firmly  embodied  in  the  legislation  of  Henry  VIII. 

In  Saxon  times  the  Church  was  the  nation  in  its  religious  The  Saxon 
aspect;  fqr  the  Church  had  been  an  institution  common  to 
the  whole  country  before  the  unstable  unity  achieved  by  the 
Kings  of  Wessex.  Kings  and  ealdormen  attended  the  eccle- 
siastical councils  of  the  heptarchic  kingdoms ;  the  bishops  were 
members  of  the  witan :  ecclesiastical  legislation  was  frequently 
confirmed  in  the  witan  or  gemot.  In  the  tenth  and  eleventh 
centuries  these  ecclesiastical  councils  became  unfrequent  ^^ 
and  ecclesiastical  regulations  were  largely  made  in  the  lay 
assemblies.  As  the  distinction  between  the  ecclesiastical  and 
civil  is  obscure  in  the  region  of  legislation,  so  it  is  in  that  of 
jurisdiction.  The  bishop  sat  with  the  sheriff  and  ealdorman 
in  the  shiremoot  to  declare  the  law  spiritual.  How  far  the 
bishops  had  domestic  tribunals  to  deal  with  purely  spiritual 
offences  among  the  clergy,  seems  uncertain^. 

The  Conqueror  forbade  bishops  and  archdeacons  to  hold 

^  Btubbf^  Const.  Hist.  i.  230-342.  '  Ibid.  333. 
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The  spiritual  pleas  in  the  court  of  the  hundred,  and  required  them 

changes.     ^  hsLve  courts  of  their  own,  to  decide  cases  not  by  customary 

but  by  canon  law,  and  to  allow  no  laymen  to  adjudicate  on 

spiritual  questions.     The  king  and  sheriff  would  carry  out  the 

sentence^.     This  great  change  made  the  church  a  distinct 

body  within  the  State.    The  law  for  the  clergy  was  not  the 

law  for  the  laity,  nor  was  it  administered  in  the  same  courts. 

The  Canon  law  was  growing,  here  and  elsewhere,  into  a  mass  of 

jadiciary,    arranged  and  digested  rules,  including  not  merely  regulations 

for  the  clerical  life  and  order,  and  a  system  of  penitential 

discipline  applicable  to  the^  laity,  but  matrimonial  and  testa^ 

mentary  causes.     A  rivalry  at  once  gprew  up  between  secular 

and  spiritual  courts,  the  latter  endeavouring  to  oust  the  juris* 

diction  of  the  former  in  respect  of  persons  and  encroach  on 

their  business  in  respect  of  causes. 

and  legis-        More  important  still  was  the  question  of  the  independent 

lative 

legislative  power  of  ecclesiastical  assemblies  to  make  canons 
enforceable  in  the  ecclesiastical  courts,  and  the  question  of  the 
right  of  a  suitor,  if  dissatisfied  with  the  decision  of  these 
courts,  to  carry  an  appeal  to  Rome.  William  met  dangers 
which  these  last  questions  suggested  by  making  and  enforcing 
certain  rules. 
The  roles  (a)  No  one  in  his  dominions  might  receive  the  pontiff  of 
Conqueror.  Rome  as  apostolic  pope  except  at  his  command^  or  receive 
papal  letters  unless  first  shown  to  himself. 

(li)  Nothing  was  to  be  enacted  or  forbidden  by  the  arch« 
bishop  in  an  assembly  of  bishops  except  what  was  agreeable  to 
him  and  had  first  been  enjoined  by  him^. 

The  first  of  these  rules  strikes  at  the  unauthorised  recogni- 
tion of  the  Pope  as  a  final  court  of  appeal,  the  second  at  the 
independent  legislative  action  of  the  church.  A  third  usage, 
claimed  as  a  settled  rule  by  Henry  I,  made  it  unlawM  for 
legatine  power  to  be  exercised  or  for  a  legate  to  land  in  Eng- 
land without  a  royal  license  ^. 

^  Stubbs,  Charters,  p.  85.  *  Stnbbs,  Const.  Hist.  i.  386. 

'  Stnbbs,  Const.  Fist.  i.  a86. 
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These  early  constitutional  relations  of  Church  and  State  help  The  claims 
to  elucidate  the  controversies  of  later  times.  clergy : 

The  clergy  claimed  immunity  from  secular  jurisdiction  ;  it  immunity 
was  one  object  of  the  Constitutions  of  Clarendon,  an  object  i^'J^urte" 
not  wholly  attained,  to  make  them  equal  with  laymen  before 
the  law. 

The  Church  courts  enforced  spiritual  penalties  with  the  aid  enforce- 
of  the  secular  power,  and  the  abuses  of  this  jurisdiction,  under  Bpiritoal 
which  penance  was  commutable  for  a  money  payment,  were  P®"^*"®" » 
matter  of  grave  complaint  in  the  later  days  of  the  unreformed 
Church. 

Appeals  were  carried  to  Rome  despite  the  rules  of  William  I  appeals  to 

Rome  * 

and  the  Constitutions  of  Clarendon,  but  the  corruption  of  the 
Koman  Court  seems  to  have  enabled  the  appellate  jurisdiction 
of  the  Archbishop  to  compete  suc<jessfully  with  that  of  Rome. 

Thus  much  for  jurisdiction.     The  ecclesiastical  assemblies 
had  undergone  a  change,  due  to  the  practice  which  began 
to  prevail  from  the  end  of  the  twelfth  century  of  taxing  sepa- 
rately the  estate  of  the  clergy.     To  settle  the  sums  which  legislative 
should  be  granted,  representative  assemblies  of  the  clergy  of  ence  of 
each  province  were  summoned,  but  by  no  mandate  from  the  ^'*^^*- 
Crown^.     Representation  for  taxing  purposes  led  to  repre- 
sentation for  pm'poses  of  general  discussion :  the  refusal  of  the 
clergy  to  attend  Parliament  when  summoned^  and  their  in- 
sistance  on  their  right  to  determine   their  contributions  in 
their  own  assembly,  brought  about  two  results.     The  lower 
clergy  acquired  a  permanent  place  in  their  convocations :  and 
the  King  found  it  to  be  for  his  interest  that  the  provincial 
assemblies  should  meet  with  frequency. 

Thus  the  estate  of  the  clergy  kept  apart :  divided  in  the 
convocation  of  each  province  into  two  houses,  an  upper  and  a 
lower ;  meeting  without  the  royal  summons ;  enacting  canons 
without  the  royal  assent ;  claiming  to  be  exempt  in  some 
respects  from  the  secular  tribunals ;  looking  to  Rome  for  an 
ultimate  Court  of  Appeal. 

*■  Stubbs,  Const.  Hist.  ii.  175. 
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The 
changes. 


doctrinal, 


social, 


Section  II. 
The  Reformation  Settlement. 

§  1.    Tie  aspects  of  the  Reformation, 

The  Reformation  is  a  general  term  for  three  distinct  forms 
of  change  which  affected  the  Church  of  England  in  the  six- 
teenth centory — doctrinal,  social,  constitutional. 

With  the  doctrinal  change  we  are  but  indirectly  concerned. 
The  Church  of  England  ceased  to  be  in  communion  with  the 
Church  of  Rome,  recast  its  Liturgy,  and  determined  various 
points  of  controversy  in  the  Articles  of  Religion.  With  the 
substance  of  the  change  we  have  nothing  to  do ;  with  the 
effect  given  to  the  change  by  enactments  in  Parliament  we 
must  presently  deaL 

The  social  change  brought  about  by  the  dissolution  of  the 
monasteries  and  the  permission  accorded  to  the  clergy  to 
marry  ^  may  be  passed  over. 
constita-         The  constitutional  change  is  of  importance  here. 
mnai.  Henry  VIII  was  declared  to  be  the  *only  Supreme  Head 

supremacy,  on  earth  of  the  Church  of  England '.'  The  Act  which  con- 
ferred this  title  was  repealed  by  Mary,  and  was  not  revived 
by  Elizabeth.  But  her  Act  of  Supremacy  ^  asserted,  and  re- 
quired all  holders  of  office,  lay  and  clerical,  to  acknowledge  by 
oath  that  the  Queen  was  sovereign  over  all  persons  and  causes 
ecclesiastical  and  temporal,  to  the  exclusion  of  any  and  every 
foreign  power.  The  terms  '  Supreme  Head'  and  'Supremacy' 
do  not  here  profess  to  attribute  spiritual  powers  to  the  Crown; 
they  assert,  as  against  the  alleged  Supremacy  of  the  Pope,  that 
the  King  was,  for  all  constitutional  purposes,  the  head  of 
a  National  Church. 

We  can  recognise  the  sense  in  which  the  Church  was  thus 
built  into  the  fabric  of  the  State  by  an  examination  of  the 
other  Statutes  which  worked  out  the  constitutional  change, 
and  of  their  effects. 

For  though  the  Act  which  declared  the  King  to  be  Head  of 


»  a  &3Ed.  VI,  c.  ai. 


•  a6  Hen,  VIII,  c  i. 


*  I  Mix.  c  X. 
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the  Church  was  repealed,  the  sense  in  which  snch  Headship 
\^as  recognised  may  be  collected  not  only  from  the  Act  of 
Supremacy  but  from  those  other  Acts  by  which  the  consti- 
tutional change  was  worked  out.  They  fall  under  three  heads— 
(i)  The  recognition  of  the  ultimate  judicial  power  of  the 
Crown ; 

(2)  the  recognition  of  the  legislative  subordination  of  the 
estate  of  the  clergy ; 

(3)  the  sanction  given  by  Parliament  to  the  Liturgy  and 

Articles  of  Religion  as  formulated  by  Convocation. 

« 

§  2.    The  judicial  power  of  the  Crown, 

The  Act  for  restraint  of  Appeals  to  Rome  was  passed  in  Appeals  to 
1533.  It  recites  the  capacity  of  the  body  spiritual  to  deter-  forbidden, 
mine  doubtftil  matters  for  itself:  it  further  recites  the  statutes 
of  former  reigns  against  the  intrusions  of  the  see  of  Rome, 
and  the  inconvenience  of  appeals  to  Rome  on  the  grounds  of 
trouble,  expense  and  the  difficulty  of  obtaining  evidence.  It 
then  proceeds  to  enact  that  causes  relating  to  testament  Sj 
matrimony  and  divorce,  tithes,  oblations  and  obventions, 
should  be  finally  determined  within  the  King's  jurisdiction  ; 
that  no  citations,  inhibitions  or  interdicts  should  interfere  with 
the  rights  of  spiritual  persons  within  the  realm  to  administer 
the  sacraments  and  services  of  the  Cburch;  and  that  the 
taking  of  appeals  to  Rome,  or  the  introduction  of  any  form 
of  process  from  Rome,  should  be  visited  with  the  penalties  of 
a  Praemunire. 

Then  the  Act  provides  for  Appeals.     Cases  which  begin  in  An  ap- 
the  court  of  the  archdeacon  or  his  official  may  be  taken  thence  j^^ictdon 
on  appeal  to  the  bishop  or  his  commissary,  and  thence  to  the  P«^*<^<^ 
court  of  the  archbishop  of  the  province.     Cases  which  begin 
in  the  court  of  the  archdeacon  in  an  archiepiscopal  see  are  to 
go  thence  to  the  archbishop  s  Court  of  Arches  or  Audience,  and 
thence  to  the  archbishop.     The  decision  of  the  archbishop  was 
to  be  final  in  all  cases  save  where  the  King  was  concerned ; 
in  these  an  appeal  was  given  to  Convocation. 
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to  Crown        This  Act  was  amended  by  the  Act  for  the  Submission  of 
eery;  the  Clergy  ^,  which  provided  a  remedy  for  lack  of  justice  in  any 

of  the  courts  of  the  archbishops,  enacting  that  an  appeal  should 
lie  to  the  King  in  Chancery,  and  that  he  should  on  every  such 
appeal  appoint  a  commission  under  the  Great  Seal  to  such  persons 
as  he  should  name  to  'hear  and  definitely  determine  such 
appeal  and  the  causes  concerning  the  same.' 

The  Court  of  Delegates^  thus  constituted,  heard  appeals  and 
gave  judgment,  without  assigning  reasons,  if  a  majority  con- 
curred :  if  not,  ^  a  commission  of  adjuncts'  was  issued  increasing 
the  numbers  of  the  Court  ^. 
now  to  Parliament,  in  1832^  took  the  dealing  with  ecclesiastical 

Council,      appeals  from  the  Crown  in  Chancery  and  assigned  it  to  the 
Crown  in  Council ;  with  power  to  the  Crown  to  make  orders 
as  to  the  hearing  of  such  appeals. 
The  In  1833*  was  constituted  the  Judicial  Committee  of  the 

Commhtee.  Pri^T  Council,  a  court  which  hears  ecclesiastical  and  other 
appeals,  and  reports,  as  a  committee  of  Council,  to  the  Crown 
in  Council  for  decision.  Of  this  Court  of  Appeal  I  shall  have 
occasion  to  speak  later  on. 

Of  the  ecclesiastical  courts  I  will  also  speak  later ;  here  it 
is  enough  to  note  that  the  law  of  the  Church  is  a  part  of  the 
law  of  the  land ;  that  the  Crown  nominates  the  bishops  and 
archbishops  who  administer  it  in  person  or  through  their 
representatives ;  and  that  from  their  decisions  an  appeal  lies 
to  the  Crown  in  Council. 

§  3.     TAe  Submission  of  the  Clergy^  and  the  procedure  of 

Convocation. 

Effect  of         The  Submission  of  the  clergy^  was  an   acknowledgment 
of  clergy.    ^7  *^®  Convocations  of  the  clergy  that  they  could  be  sum- 
moned only  by  the  King's  writ,  that  they  could  enact  no 
canons  without  the  King's  license,  and  that  such  as  were 

*  25  Hen.  VIII,  c.  19. 

•  Lird  Selborne,  Judicial  Procedure  of  the  Privy  Council ,  p.  34. 

»  a&3WiU.IV,c.92.    *  3  &  4  Will.  IV,  c.  4a.    *  25  Hot.  VIII,  c.  19. 
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enacted  eonid  have  no  force  without  the  royal  assent,  nor  bind 
the  laity  without  the  royal  assent  in  Parliament. 

The  Submission  was  embodied  in  a  Statute  ^,  which  also  pro- 
vided for  a  Commission,  to  be  appointed  by  the  king,  to  revise 
the  canon  law.  Meantime  such  canons  as  were  in  force  in  the 
Church,  and  were  not  at  variance  with  the  law,  were  pro- 
visionally affirmed. 

The  Act  affects  (i)  the  rights  of  the  Convocations  to  meet.  The  sum- 
and  (2)  their  legislative  power  when  assembled ;  so  I  will  first  Cunvoca- 
deal  with  the  procedure  by  which  Convocations  are  summoned^  ^^^' 
prorogued  and  dissolved^,  and  then  with  their  legislative 
powers. 

First,  an  order  in  Council  is  made  for  the  issue  of  writs  to 
the  Archbishops  of  the  two  provinces,  thus : — 

At  the  Court  at 26  June,  1886. 

Present,  the  Queen's  most  excellent  Majesty  in  Council. 

It  is  this  day  ordered  by  Her  Majesty  by  and  with  the  advice  of  Order  in 
her  Privy  Council  that  the  Eight  Honourable  The  Lord  High  ^^j^^ 
Chancellor  of  that  part  of  her  United  kiogdom,  called  Qreat 
Britain,  do,  upon  notice  of  this  her  Majesty's  order  forthwith 
cause  writs  to  be  issued  in  due  form  of  law  for  electing  new 
members  of  the  Convocation  of  the  clergy,  which  writs  are  to  be 
returnable  on  Friday  the  6th  day  of  August  1886. 

Then  follows  in  each  case  the  writ  of  summons : — 
Victoria,  by  the  Qrace  of  God,  of  the  United  Kingdom  of  Great  Writ  of 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.     To  the  Most  J^  ij^h^ 
Severend  Father  in    God,   our  right  trusty  and  well   beloved  bishop. 

Councillor,  ,  by  the  same  Grace  Archbishop  of  Canterbury, 

Primate  of  all  England,  and  Metropolitan,  Greeting ;  by  reason  of 
certain  difficult  and  urgent  affairs  concerning  Us,  the  security  and 
defence  of  the  Church  of  England,  and  the  peace  and  tranquillity, 
public  good,  and  defence  of  our  kingdom  and  our  subjects  of  the 
same,  We  command  you,  entreating  you  by  the  faith  and  love 
which  you  owe  to  Us,  that,  having  in  due  manner  considered  and 
weighed  the  premises,  you  call  together  with  all  convenient  speed 
in  lawful  manner  all  and  singular  the  Bishops  of  your  Province, 
and  Deans  of  your  Cathedral  Chmxhes ;  and  also  the  Archdeacons, 

»  35  Hen.  VIII,  c  19. 

*  See  for  aU  theee  formB  Pearoe,  Law  relating  to  Convooationi  of  the  Clergy, 

VOL.  II.  C  C 
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Chaptera  and  Colleges,  and  the  whole  Clergy  of  every  Diocese  of 
the  same  Province,  to  appear  before  you  in  the  Cathedral  Ghnrch 
of  Saint  Paul,  London,  on  Wednesday,  the  twenty-second  day  of 
September  next  ensuing,  or  elsewhere,  as  it  shaU  seem  most 
expedient,  to  treat  o^  agree  to,  and  conclude  upon  the  premises 
and  other  things  which  of  them  shall  then  at  the  same  place  be 
more  clearly  explained  on  our  behalf.  And  this  as  you  love  Us, 
the  state  of  our  kingdom,  and  honour  and  good  of  our  aforesaid 
Church,  by  no  means  omit.  Witness  ourselves  at  Westminster, 
the day  of ,  in  the year  of  our  reign. 

Mftndate        In  obedience  to  this  writ  the  Archbishop  of  Canterbury 

Provinoe.    issues  a  mandate  to  the  Dean  of  the  Province,  the  Bishop 

of  London,  reciting  the  writ  and  requiring  that  he — 

Citation  of  peremptorily  cite  all  and  singular  Bishops  Sufiragans  of  our 
18  ops.  Cathedral  Church  of  Christ  Canterbury,  constituted  within  the 
province  of  Canterbury,  and  wills  that  by  them  you  peremptorily 
cite  and  monish  the  Deans  of  the  Cathedral  and  Collegiate 
Churches  and  their  several  Chapters,  and  the  Archdeacons  and 
other  dignitaries  of  churches  exempt  and  not  exempt  personally, 
and  each  Chapter  of  the  Cathedral  and  Collegiate  Church  by  one, 
and  the  clergy  of  every  Diocese  within  our  province  by  two 
sufficient  proctors  to  appear  before  us  on  the  day  named. 

The  mandate  threatens  canonical  punishment  for  contu- 
macious non-attendance^  and  requires  a  return,  from  the 
individual  bishops,  of  the  persons  cited  by  them,  and  from 
the  Dean  of  the  Province,  of  his  obedience  to  the  mandate. 

In  the  province  of  York  the  Archbishop  addresses  himself 

directly  to  his  suflxagans  and  clergy. 

Of  Detftis,       The  Bishops  issue  mandates  to  the  Deans  in  their  dioceses 

deacons,     to  attend  in  person  and  to  procure  the  election  of  a  proctor  by 

Proctors,     ^j^^  chapter,  and  to  the  Archdeacons  to  attend  in  person  and 

to  summon  the  clergy,  who  in  the  province  of  Canterbury  are 

represented  by  two  proctors  for  each  diocese,  in  the  province  of 

York  by  two  proctors  for  each  aichdeaconry. 

Citations  are  issued  by  the  Deans  and  Archdeacons  in  pur- 
suance of  these  mandates,  returns  are  made  to  the  mandates 
and  citations,  and  thus  Convocation  is  finally  assembled. 
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The   Convocations  are  prorogued  or  dissolved    by  writs 
iflsaed  under  the  Great  Seal. 

It  will  be  noticed  that  the  parochial  clergy  are  more  largely 
represented  in  the  province  of  York  than  in  that  of  Canterbury. 

In  each  Convocation  the  Bishops  form  the  Upper  House,  The  two 
the  Deans,  Archdeacons,  the  proctor  representing  each  chapter, 
the  two  proctors  for  each  diocese  as  in  Canterbury,  or  for  each 
archdeaconry  as  in  York,  form  the  Lower  House. 

The  Archbishop  of  the  province  presides  in  the  Upper 
House  :  the  Lower  House  chooses  a  Prolocutor. 

The  legislative  powers  of  Convocation  are  confined  to  the  Legislative 
making,  repealing  or  altering  of  canons:  and  the  effect  of  ^'^*"' 
these  canons,  unless  Parliament  affirm  them,  is  to  bind  the 
clergy  only^.    When  it  is  desired  that  the  expressed  wishes  of 
Convocation  should  become  a  part  of  the  general  law  of  the  land, 
binding  alike  on  laity  and  clergy,  two  methods  are  possible. 

(i)  The  two  houses  of  Convocation  meeting  in  Synod  may  Synodical 
pass  resolutions  which  are  subsequently  adopted  and  embodied  adopted  by 
in  a  Statute  by  Parliament.     This  has  been  done  in  respect  of  ^*„J*" 
the  Book  of  Common  Prayer,  as  regards  its  present  form,  when 
settled  in  16612  ^,  and  as  regards  the  shortened  forms  of  service 
permissible  since  1873  ^ 

(2)  Convocation  may  pass  canons  which  are  subsequently  Canonical 
affirmed  by  Parliament.     The  only  illustration  which  I  can  ^fi^^^^^^**' 
offer  for  this  statement  is  the  provisional  affirmation  of  existing  (a)afllrmed 
canons  in  the  Act  for  the  submission  of  the  clergy.     Such  ^ent^  *^ 
affirmation  may  necessitate  from  time  to  time  an  inquiry  by 
a  court  of  law  into  the  canons  or  constitutions  accepted  and  in 
force  before  the  Reformation.    Thus  in  the  case  of  Edcott  v. 
Maslin*,  the  validity  of  baptism  by  a  layman  was  called  in 

^  See  per  Lord  Hardwicke,  Middleton  and  Wife  t.  Croft,  Strange  1056. 

'  The  Act  of  Uniformity  of  1559  reviyed  the  Prayer-book  which  had  first 
been  settled  by  Convocation  and  then  affirmed  by  Parliament  in  1552.  Al- 
though this  Act  of  1559  ^^'^^  ^®^  immediately  preceded  by  a  vote  of  Convocation, 
it  was  in  sabstance  a  revival  of  the  Parliamentary  sanction  of  155a  which  had 
been  revoked,  without  any  reference  to  Convocation,  by  au  Act  of  the  first 
year  of  Maiy's  reign. 

'  Chronicle  of  Convocation  for  187  a,  p.  a99.  *  4  Moore,  P.  C.  104. 
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question,  and  its  efficacy  was  maintained  on  the  authority  of 
the  general  practice  of  the  Western  Church  since  the  fourth 
century,  and,  in  particular,  of  the  constitutions  of  Archbishop 
Peckham  in  laSi. 
(b)  binding     But  Convocation  may  pass  canons,  which,  whether  or  no 

only  on 

clergy.  they  are  enforced  by  Parliament  upon  the  laity,  are  binding 
upon  the  clergy,  and  the  process  by  which  this  power  is  con- 
ferred should  be  followed. 

Process  of  The  first  stage  is  the  communication  by  the  Crown  to  Con* 
°  *  vocation  of  Lctterg  of  Susiness.     These  may  be  granted  on 

Letters  of  the  petition  of  Convocation  or  spontaneously  by  the  Crown. 
They  amount  to  an  expression  of  willingness  on  the  part  of 
the  Crown  that  Convocation  should  discuss  the  matter  described 
in  the  letters,  either  generally,  with  a  view  to  concurrence  in 
Parliamentary  legislation,  or  specially  with  a  view  to  the 
alteration  of  a  canon. 

license  to       These  letters   of  business,  when  issued  with  a  view  to 

make 

canon.  canonical  legislation,  are  accompanied  by  a  License  in  the 
form  of  letters  patent,  giving  power  to  make  or  alter  the 
canon  in  question.  The  license  sets  forth  (i)  the  Act  for  the 
submission  of  the  clergy,  (2)  the  permission  which  it  accords 
for  the  proposed  change,  (3)  a  provision  that  the  new  canon 
shall  not  be  contrary  to  the  doctrine,  orders  or  ceremonies  of  the 
church,  (4)  a  provision  that  the  new  or  altered  canon  shall  not 
be  valid  until  allowed  and  confirmed  by  ftirther  letters  patent. 
An  illustration  of  the  process  is  afforded  by  the  proceedings 
in  Convocation  in  1887. 

Illustra-  The  62nd  canon  of  1603-4  forbade  the  celebration  of  mar- 
riage  save  between  the  hours  of  8  a.m.  and  midday :  this  rule 
possessed  a  merely  ecclesiastical  sanction,  and  was  not  supported 
by  any  secular  penalty,  until  an  Act  of  1823  ^  iii^pos^  heavy 
penalties  on  the  celebration  of  marriage  at  any  other  time 
than  that  specified  in  the  62nd  canon«  In  1886  the  legisla* 
ture  extended  this  time,  legalising  the  celebration  of  marriage 
between  the  hours  of  8  a.m.  and  3  p.m.^ 

*  4  Geo.  IV,  c.  76.  8.  ao,  •  49  Vict.  c.  14. 
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In  1887  the  Convocations  of  the  two  provinces  desired  to 
alter  the  62nd  canon  so  as  to  correspond  with  the  Act  of  1 886. 
On  the  loth  February  the  President  of  the  province  of  Can- 
terbury stated  that  he  had  received  from  the  Crown  Letters 
of  Business,  with  a  License  authorising  the  Convocation  to 
amend  the  62nd  and  102nd  canons  \  and  to  submit  the  altera- 
tions to  be  confirmed,  if  approved,  by  Her  Majesty.  The 
proposed  amendments  were  then  discussed  in  both  Houses  in 
the  Convocations  of  both  provinces,  and  when  finally  settled 
were  transmitted  through  the  Home  Secretary  to  the  Queen. 

The  Royal  assent  was  then  signified  by  a  permission  to  License  to 
promulgate  the  new  canons  given  by  License  under  the  Great  P"^**™*^*^* 
Seal  in  the  following  form  :- 

Yictoiia  by  the  Grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  faith.  To  all  to  whom 
these  presents  shall  come,  Greeting.  Whereas,  in  pursuance  of  the 
writing  under  our  Boyal  sign-manual,dated  the  9th  day  of  September 
the  fiftieth  year  of  our  reign,  and  directed  to  the  Lord  Archbishop 
of  Canterbury,  President  of  the  Convocation  of  the  province  of 
Cftnterbury,  the  said  Archbishop  and  the  rest  of  the  Bishops  of  the 
said  Province,  or  a  majority  of  them  whereof  the  said  President  was 
one  and  the  rest  of  the  clergy  of  the  said  Convocation  have  set 
down  in  writing  and  exhibited  unto  Us,  new  and  amended  Canons, 
being  word  for  word  as  follows ; 

(Then  follows  the  canon  in  Latin  and  English.) 

Now  know  ye  that  we  by  virtue  of  our  Prerogative  Eoyal  and 
Supreme  authority  in  causes  ecclesiastical  do  hereby  of  our  especial 
Grace,  give  our  royal  assent  to  such  new  and  amended  canons  so 
exhibited  as  aforesaid,  and  we  do  allow  the  same  and  do  hereby 
grant  unto  the  Most  Reverend  Father  in  God  our  right  trusty  and 
well-beloved  councillor  Edward  White,  Archbishop  of  Canterbury, 
President  of  the  Convocation  of  the  province  of  Canterbury,  and  to 
the  rest  of  the  Bishops  and  clergy  therefore  our  royal  license  to 
make,  promulge  and  execute  the  said  new  and  amended  canons  so 
exhibited  as  aforesaid,  any  other  cause,  matter  or  thing  notwith- 
standing. 

^  The  loand  canon  contained  a  requirement,  long  obsolete,  that  marriages 
thould  be  Bolemnised  during  morning  service. 
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In  witnefls  whereof  we  liaTe  caused  these  onr  letters  to  be  made 
Patent.  Witness  onr  self  at  Westminister  the  1 6ih  daj  of  September 
in  the  5i8t  year  of  onr  reign« 

By  warrant  under  the  Queen's  sign  mannal. 


(Clerk  of  the  Crown.) 
Form  of         The  promnlgatioii  of  a  canon  takes  place  in  the  presence 
gation.       of  l>otl^  Houses.    The  President  of  the  Upper  and  the  Pro- 
locutor of  the  Lower  House  each  holding  a  portion  of  the 
document  while  it  is  read  by  the  President.    It  is  then  signed 
by  members  of  both  Houses. 
Dispute  m      Members  of  Convocation  have  from  time  to  time  contended 
required,    ^^t  the  issue  of  two  royal  licenses,  the  one  to  '  make'  and 
the  other  to  *  promulge/  is  an  infringement  of  the  I^islatiYe 
rights  of  the  church  as  defined  by  the  Act  for  the  Submission 
of  the  Clergy.     They  have  maintained  that  the  prerogative 
rights  of  the  Crown  are  exhausted  in  the  issue  of  one  license, 
and  that  on  the  receipt  of  this  the  Convocation  is  empowered 
to  legislate  as  it  pleases  on  the  prescribed  subject,  and  to  pro- 
mulgate such  legislation  with  no  further  royal  intervention  ^. 

But  this  technical  construction  of  the  Act  has  not  found 
£Eivour  with  the  legal  advisers  of  the  Crown.  The  first 
license  is  always  provisional — a  license  to  make  a  canon 
subject  to  the  approval  of  the  Crown— the  second  license  is 
an  expression  of  such  final  approval 
Checki  on  It  may  happen  that  the  Ministers  of  the  Crown  may  think 
'  that  ecclesiastical  legislation  on  the  subject  suggested  by 
Convocation  is  undesirable.  In  that  case  no  license  is  granted. 
Or  it  may  happen  that  when  such  legislation  is  permitted 
its  form  is  regarded  as  open  to  objection,  or  the  Convocations 
of  the  two  provinces  may  be  unable  to  agree  as  to  the  canons 
which  they  would  put  forth.  The  license  to  'promulge' 
may  then  be  withheld.  Such  was  the  case  in  i86[  and  1865 
with  regard  to  an  alteration  of  the  29th  canon  ^.  The  ex- 
isting practice  seems  to  afford  a  useful  check  on  hasty  or 

'  Chronicle  of  Conyocation,  1873,  Report  of  a  Committee  on  Privileges, 
13th  February.  '  Cbrouide  of  Convocation,  1872,  p.  710. 
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ill-considered  ecclesiastical  law-making.  The  laity  might  be 
seriously  affected  by  snch  legislation,  and  they  have  no  voice 
in  the  matter  except  through  the  control  exercised  by  the 
Queen's  Ministers  in  the  manner  which  I  have  described. 

Canons  which  bind  the  clergy  only  are  enforced  by  various  Sanction  of 
ecclesiastical  punishments  which  I  do  not  propose  to  discuss 
here.    They  may  affect  the  laity  in  so  £Eir  as  they  would 
justify  a  minister  in  refusing  to  allow  a  layman  to  participate 
in  certain  rites  of  the  church. 

Canons  which  bind  the  laity  may  be  enforced  by  refusal 
of  the  sacraments  and  by  excommunication. 

Excommunication  which  once  carried  with  it  serious  civil  Exoommu. 
penalties  and  disabilities  has  been  altered  in  its  effects  by 
52  Geo.  Ill,  c.  197.  The  excommunicated  person  is  liable, 
if  he  do  not  carry  into  effect  the  order  or  decree  of  the  Court 
which  passed  sentence,  to  be  imprisoned  for  a  term  not 
exceeding  six  months.  He  is  further  liable  to  be  refused 
the  sacrament :  if  he  die  in  contumacy  the  burial  service  may 
not  be  performed  over  him. 

Thus  much  for  ecclesiastical  legislation  by  the  Convocations 
of  the  Provinces  of  Canterbury  and  York, 

§  4.  Tie  Ads  of  Uniformity  ;  the  Prayer-book  and  Articles 

of  ReRgion. 

The  doctrines  and  the  forms  of  worship  distinctive  of  the  Tests  of 
Church  of  England  are  embodied  in  the  Articles  of  Religion  ^^^^ 
and  the  book  of  Common  Prayer.  To  maintain  doctrine 
contrary,  to  any  of  the  Articles  renders  an  ecclesiastical 
person  liable  to  be  deprived  of  any  place  or  promotion  which 
he  may  enjoy,  by  13  Eliz.  c.  12.  s.  2.  To  use  the  Book  of 
Common  Prayer,  the  forms  therein  contained  and  none  other 
is  enjoined  upon  all  ministers  by  i  Eliz.  c.  a,  and  14  Car.  II, 
c.  4*  Every  candidate  for  ordination  is  required^  to  express 
his  assent  to  the  Articles  and  Book  of  Common  Prayer,  and 
to  take  the  oath  of  Allegiance. 

*  a8  &  39  Yici.  c.  122.  s.  i,  and  s.  4  amended  by  31  &  32  Yiot  8.  8;  the 
Clerical  Subscription  Act,  and  the  Promissory  Oaths  Act. 
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Sanctioned      The  doctrines    and    fonn  of  worship  of  the  Church   of 
^*    ^  '  England  are  therefore  sanctioned  hy  statute.      Parliament 
did  not  frame  the  doctrine,  nor  order  the  worship,  but  Par- 
liament has  approved  them  and  has  in  certain  cases  provided 
punishment  for  a  departure  from  them*     Thus  in  order  to 
enable  shortened  forms  of  service  to  be  lawfully  used  at  morning 
and  evening  prayer,  it  was  necessary  to  amend  the  Acts  of 
Uniformity  of  1662.    This  was  done,  after  a  report  had  been 
received  in  favour  of  the  proposed  alterations  from  the  Con- 
vocations of  Canterbury  and  York,  by  an  Act  of  1 87a  '. 
Character        Thus  the  Church  of  England,  like  the  established  Presby- 
eBtablished  tcrian  Church  of  Scotland,  differs  from  other  religious  societies 
Church,      jj^  ^hig^  that  the  conditions  of  membership  are  endorsed  by  the 
Legislature  and  cannot  be  altered  without  legislative  enact* 
ment     In  this  sense  the  law  of  the  Church  is  the  law  of  the 
land.     It  cannot  be  altered  at  the  pleasure  of  the  members  of 
the  Church.   Convocation  could  not,  even  with  the  most  ample 
license  from  the  Crown,  alter  or  repeal  any  one  of  the  Articles, 
or  vary  the  rubric  settled  in  the  Prayer-book.    To  do  this 
recourse  must  be  had  to  the  Crown  in  Parliament. 

Secjtion  III. 
Ecclesiastical  Places,  Persons,  and  Property. 

In  dealing  with  ecclesiastical  persons,  places,  and  property 
I  propose  to  confine  myself  as  far  as  possible  to  the  points  at 
which  Church  matters  touch  and  are  affected  by  the  central 
government :  for  I  am  not  treating  of  the  law  of  the  Church 
generally,  but  of  the  Church  in  its  relations  to  the  State. 

§  1.    £cclesiaslical  places. 

The  For  purposes  of  deliberative  assembly,  legislation,  and  judi* 

province.    ^^^^^.^^  ^^  Church  of  England  is  divided  into  two  provinces, 

the  northern  and  the  southern — York  and  Canterbury.     The 

first  of  these  contains  nine^  bishoprics,  together  with  the 

*  35  &  3^  Vict  c.  35. 

'  This  namber  includes  the  Bishop  of  Sodor  and  Man,  who  has  a  Beat  bot 
no  vote  in  the  House  of  Lords. 
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archiepiscopal  diocese  of  York.  The  second  contains  twenty- 
four  bishoprics,  together  with  the  archiepiscopal  diocese  of 
Canterbury. 

Next  after  the  province  comes  the  diocese,  the  area  of  the  The 
bishop's  authority  and  jurisdiction :  the  centre  of  government 
is  here  the  cathedral,  where  the  Dean  and  Chapter  assist  the 
bishop  in  the  celebration  of  divine  service,  and  advise  him  in 
the  spiritual  and  temporal  affairs  of  the  see. 

The  diocese  again  is  divided  into  archdeaconries  for  purposes  The  arch- 
of  administration  and  judicature,  and  these  again  into  rural  ®*^'^' 
deaneries  for  purposes  purely  administrative. 

The  areas  of  archdeaconries  and  rural  deaneries   may  be  The  rural 
altered  and  their  numbers  increased  or  diminished  by  schemes   ^^^^' 
made  by  the  Ecclesiastical  Commissioners  and  approved  by 
the  Crown  in  Council^. 

The  ecclesiastical  unit  is  the  parish,  which  dates  back  to  the  The  parish. 
township  of  Saxon  times.  The  parish  priest  and  the  parochial 
officers,  the  churchwardens,  with  the  rate-paying  parishioners, 
discharge  certain  civil  functions,  the  management  of  parish 
property  and  charities,  the  adoption  and  enforcement  of  certain 
permissive  Acts  K 

The  peculiar  should  be  mentioned  here  though  it  is  mainly  The 
concerned  with  jurisdiction.  A  peculiar  in  the  region  of  cede-  *^"  **'* 
siastical  judicature  corresponded  with  the  liberty  in  secular 
matters.  It  was  a  fragment  taken  for  judicial  purposes  out 
of  its  geographical  surroundings  and  assigned  to  some  ex^ 
traneous  ecclesiastical  person.  There  were  in  1832  Peculiars 
to  the  number  of,  nearly,  300,  belonging  some  to  the  Crown, 
'some  to  archbishops,  bishops,  deans,  deans  and  chapters, 
archdeacons,  prebendaries  and  canons,  even  to  rectors  and 
vicars ; '  there  were  also  some  'of  so  anomalous  a  character  as 
hardly  to  admit  of  description '  ^. 

*  6  &  7  Will.  IV,  c.  77 ;  3  &  4  Vict.  c.  113  ;  37  &  38  Vict.  c.  63. 

'  The  Fre«  Libraries  Act,  29  &  30  Vict.  c.  114;  the  Lighting  and  Watching 
Aety  3  &  4  Win.  IV,  c.  90 ;  Chalmers,  Local  Government,  43. 

'  Ecclesiastical  Courts  Commission,  1830-33,  cited  in  the  Report  of  the 
Ecclesiastical  Courts  Commission,  1883,  p.  198. 
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For  pnrposes  of  jtirisdictaon  these  peculuyrs  are  practicalljr 
abolished  \ 

§  2.    Ecclenastical  perMM. 

Spiritual,  In  lespect  of  iheir  spiritual  capacity,  eodesiastieal  peraons 
are  Bishops,  Priests,  or  Deacons. 

adminis-  As  regarda»the  int<emal  government  and  discipline  of  the 
Chnrch,  its  officers  are  Archbishops,  Bishops,  Deans,  with  or 
without  chapters,  Archdeacons,  Rural  Deans,  Rectors,  Vicars, 
and  others  who  enjoy  preferment  and  are  responsible  for  a  coie 
of  souls,  differing  only  from  rectors  and  vicars  in  the  mode  of 
their  appointment  \ 

The  spiritual  Amotions  may  be  dismissed :  a  bishop  concerns 
us  only  in  so  &r  as  he  is  a  bishop  exercising  government  and 
jurisdiction  over  an  episcopal  see ;  a  priest  only  in  so  £bu:  as  he 
holds  preferment  or  differs  in  status  from  a  layman. 

Administrative  functions  concern  us  only  in  so  far  as  they 
concern  central  government.  Jurisdiction  is  matter  for  a 
chapter  on  the  Courts. 

The  Arch-  The  spiritual  capacity  of  an  Archbishop  does  not  differ  from 
that  of  a  Bishop,  but  the  Bishop  owes  obedience  to  the  Arch- 
bishop of  his  province,  and  has  been  regarded  by  the  Privy 
Council,  and  treated  by  the  Archbishop,  as  subject  to  his 
jurisdiction  \ 

Elsewhere  I  have  dealt  with  the  forms  of  appointment, 
election,  confirmation,  and  consecration.  Of  the  two  Arch- 
bishops, the  Archbishop  of  Canterbury  takes  precedence.  He 
is  Primate  and  Metropolitan  of  all  England.  •  He  has  the 
privilege  of  crowning  the  King,  or  the  Queen  regnant,  while 
the  Archbishop  of  York  may  crown  the  queen  consort.     His 

*  See  lo  &  II  Vict,  c  98,  and  the  ccmtinuiiig  Aott,  and  3  &  4  Vict.  o.  86. 
a.  32. 

'  Snch  are  the  perpetual  curate,  the  milliliter  of  a  ohi4>el  of  ease,  the 
donee;  lee  Phillimore,  Beel.  Lam,  i.  299-337. 

*  L.  R.  13  P.  B.  aai,  and  see  Report  of  the  Prooeedings  in  the  Coart  of  the 
Archbishop  of  Canterbury,  in  the  Bishop's  of  lincoha  Case,  by  E.  Boaooe^  aod 
14  P.  D.  88. 


bishop. 
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authority  for  granting  &cnltie8  and  dispensations  extends  to 
both  provinces. 

The  topic  of  jurisdiction,  other  than  visitatorial,  must  fall 
into  a  chapter  on  the  Courts. 

The  visitatorial  jurisdiction,  whether  of  an  Archbishop  or 
a  Bishop,  seems  to  amount  to  a  right  to  hold  inquiry  with  a 
view  to  making  orders  and  decrees,  and  with  a  further  object 
of  taking  proceedings  based  on  the  result  of  such  inquiries. 
It  does  not  extend  to  trial  and  sentence  for  offences  against 
ecclesiastical  law^. 

In  virtue  of  his  spiritual  qualifications  the  Bishop  exercises  The 
powers  which  create  legal  rights  and  liabilities.  He  ordains ;  '  ^^' 
he  thus  qualifies  the  person  ordained  to  hold  ecclesiastical 
preferment,  and  brings  him  within  the  scope  of  eccle- 
siastical law.  He  consecrates;  he  thus  gives  to  a  building 
the  character  of  a  church.  He  confirms;  the  confirmed 
person  is  thus  entitled  to  partake  in  the  Sacrament  of  the 
Lord's  Supper.  He  has  administrative  duties  consequent  on 
the  exercise  of  these  powers.  He  takes  a  necessary  part  not 
only  in  ordination  but  in  the  institution  of  an  oi*dained 
person  to  a  rectory  or  vicarage  to  which  he  has  been  presented, 
and  he  has  a  discretionary  power,  upon  sufficient  cause,  to 
reftise  to  institute^.  He  visits  his  diocese  once  in  every  three 
years,  and  can  inquire  into  the  conduct  of  the  persons  and  the 
condition  of  the  fabrics  within  the  range  of  his  jurisdiction. 
The  sanction  for  such  orders  as  he  may  make  is  to  be  found  in 
the  judicial  powers  of  the  bishops,  to  be  dealt  with  hereafter. 
A  suffragan,  or  assistant,  bishop  is  appointed  in  the  manner, 
and  enjoys  the  powers,  described  on  page  407. 

A  Dean  ^  is  appointed  by  letters  patent  under  the  Oreat  The  Dean. 
Seal :  so  too  are  the  Canons  who  constitute  the  chapter,  except 

>  Dean  of  Tor]^$c^ae,  a  Q.  B.  i. 

'  Heywood  y.  Bithop  of  Manehetier,  la  Q.  B.  904. 

'  The  word  *  dean*  means  in  its  origin  that  one  of  ten  men  who  was  respon- 
■ible  for  the  good  behayionr  of  the  rest.  The  leenlar  tithing  is  a  corresponding 
institution.  The  Dean  is  a  person  of  authority,  whether  he  is  Dean  of  a 
chapter,  of  a  peculiar,  or  of  a  ooUege.  He  became  chief  of  the  decani.  Then 
the  other  deeani  disappeared  and  he  became  chief  of  the  Society. 
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where  the  right  of  appointment  to  a  canoniy  is  vested  in  the 
bishop.  In  theory  the  Dean  and  Chapter  are  a  council  of 
advisers  to  the  bishop :  in  fiict,  they  are  responsible  for  the 
service  of  the  cathedral,  and  take  a  formal  part  in  the  election 
of  a  bishop,  but  do  not  habitoallj  folfil  the  function  for  which 
they  came  into  existence. 

An  Archdetcon  is  appointed  by  the  l»shop  of  the  diocese. 
Although,  unlike  the  dean,  he  is  not  appointed  by  the  Crown, 
he  is  more  closely  connected  with  the  central  government, 
because  he  has  a  court  and  a  jurisdiction  subordinate  to  that 
of  the  bishop^  definite  responsibilities  in  respect  of  the  build- 
ings in  his  archdeaconry,  and  a  right  of  visitation  with  a  view 
to  carrying  out  these  responsibilities. 

A  Rural  Dean  is  an  officer  appointed  by  the  bishop  with  a 
duty  to  make  inspection  and  report  generally  on  the  condition 
of  buildings  within  his  deanery,  and  specially  when  placed  on 
a  commission  of  inquiry  issued  by  the  bishop  under  the  Clergy 
Discipline  Act^  or  the  Incumbents'  Resignation  Act  \ 

Beyond  these  officers  of  the  church  is  the  body  of  beneficed 
clergy ;  beyond  these  again  is  the  body  of  the  clergy  unbene- 
ficed, or  holding  offices  not  as  property  but  by  contract,  such  as 
curates  or  chaplains. 

With  these  we  are  only  concerned  in  so  far  as  the  status  of 
a  person  in  Orders  differs  from  that  of  a  layman. 

The  person  in  Orders  is  subject  to  certain  statutory  dis- 
abilities. He  cannot  be  chosen  to  serve  in  the  House  of 
Commons  ^  nor  hold  municipal  office  ^,  though  he  is  not  dis- 
qualified from  being  a  member  of  a  county  council.  He 
cannot,  while  holding  any  ecclesiastical  preferment,  occupy 
himself  in  farming  or  in  trading. 

He  enjoys  certain  immunities.  He  is  exempt  from  serving 
on  juries,  and  from  arrest  while  petformiAg  divine  service,  and 
on  his  way  to  or  from  the  performance  of  service. 

He  is  subject  to  canons  imposing  rules  of  conduct  which  do 


*  3  &  4  Vict,  c.  86. 

*  41  Geo.  Ill,  0.  63. 


*  34  &  35  ^1°*-  c-  44- 

*  45  ft  46  Vict.  c.  50,  8.  15. 
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not  Lind  the  laity,  and  the  saDction  which  enforces  them  may  Liability 
affect  his  title  to  the  preferment  which  he  holds,  and  eyen  his  astical  law. 
personal  liberty. 

Monition,  Suspension,  Depriyation  are  the  forms  in  which 
the  sentence  of  an  ecclesiastical  Coart  may  be  expressed. 

The  offender  may  be  admonished  to  do  or  abstain  from  doings 
a  specific  thing.  He  may  be  suspended  from  ibe  exercise  of 
his  clerical  functions.  He  may  be  dejrrived  of  his  preferment. 
If  he  contumaciously  disregard  the  sentence  of  the  Court  he 
may  be  imprisoned.  Like  the  soldier  or  sailor,  he  is  subject 
to  an  exceptional  code,  enforced  by  an  exceptional  procedure, 
and  like  them  he  is  protected  by  the  secular  Court,  which 
restrains  excess  of  jurisdiction  by  writ  of  Prohibition  and  im- 
proper restraint  of  the  person  by  writ  of  Habeas  Corpus. 

He  cannot  get  rid  of  his  Orders  except  by  a  special  pro-  Means  of 
cednre    proyided   by  the   Clerical   Disabilities  Act  *,  which  ®"*^P®' 
enables  him  so  to  diyest  himself  of  his  clerical  character  as  t-o 
become  capable  of  entering  the  House  of  Commons  or  holding 
municipal  office. 

I  haye  indicated  in  the  passages  which  haye  gone  before       'r 
the  mode  of  appointment  to  the  offices  I  haye  described. 

The  Crown  (acting  on  the  advice  of  the  Prime  Minister)  Powers  of 
appoints  Archbishops,  Bishops,  and  Deans  of  Chapters ;  Canons  ment. 
are  appointed  either  by  the  Crown  or  by  the  Bishop  of  the 
diocese ;  Archdeacons  and  Rural  Deans  by  the  Bishop.  The 
right  of  presentation  to  rectories,  vicarages,  and  other  like 
preferment,  is  a  right  of  property  which  may  be  vested  in  the 
Crown  or  in  a  subject,  but  the  Crown  has,  by  prerogative,  the 
right  to  present  to  a  benefice,  and  it  would  seem  also  to  an 
archdeaconry  or  canonry  when  it  has  created  the  vacancy  by 
making  the  previous  holder  an  English  bishop  ^ 

*  33  *  34  Vict.  o.  9. 

'  The  limits  of  this  prerogative  are  discussed  and  settled  in  the  ease  of  The 
Queen  against  the  Provost  an:l  Fettows  of  Eton  College,  27  L.,  7  Q.  B.  13a, 
8  £.  &  B.  610. 
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§  8.  Ecclenasiical  Properfy. 

The  CharcK  of  England  is  not  a  corporate  body.  It  is  a 
religions  society  within  which  many  corporations  exist.  They 
exist  for  the  purpose  of  promoting  the  objects  of  the  society, 
and  they  have  at  different  times  received  endowments  mainly 
Tithe.  from  private  mnnificence.  The  only  general  liability  enforced 
by  law  for  the  benefit  of  the  church  is  the  payment  of  tithe. 
This  liability  is  not,  nor  was  it  in  its  origin,  an  endowment  of 
the  church  by  the  state.  It  was  a  voluntary  payment ;  the 
duty  to  make  it  was  preached  by  the  church,  and  when  the 
duty  came  to  be  generally  recognised  it  was  enforced  by  the 
state.  It  is  now  commuted  for  a  charge  upon  land,  vaiying 
in  amount  with  the  septennial  average  price  of  com,  and 
being,  as  an  article  of  property,  of  the  nature  of  realty,  not 
tenable  only  or  necessarily  by  ecclesiastical  persons. 

Dismissing,  therefore,  the  question  of  a  state  endowment  of 
the  church  it  remains  to  ask  in  what  way  the  property  of  the 
various  corporations  within  the  church  comes  into  contact 
with  the  state  otherwise  than  as  all  property  is  protected  by 
the  courts  of  the  state. 
Queen  Quecu  Anne  8  itmnty  is   a  restoration   by  the  Crown  to 

bounty;  church  purposes  of  money  derived  from  church  property. 
*  First-fruits,'  or  the  first  year's  profit  of  the  bishopric,  or  other 
ecclesiastical  benefice,  and  *  tenths,*  or  an  annual  tax  on  the 
rateable  value  of  all  benefices,  were  exactions  made  by  the 
Pope  upon  the  estate  of  the  clergy  before  the  Keformation. 

Henry  VIII  appropriated  these  to  the  Crown,  and  they 
became  a  source  of  royal  revenue,  the  amounts  being  calculated 
on  a  valuation  made  in  the  reign  of  Henry  YIII. 

Queen  Anne  restored  this  revenue  to  church  purposes, 
obtaining  power  from  Parliament^  to  create  by  letters  patent 
a  corporation  upon  which  should  be  settled  for  ever  the 
produce  of  these  first-fruits  and  tenths.  The  Governors  of 
Queen  Anne's  Bounty,  constituted  in  pursuance  of  this  Act, 

^  a  ft  3  Anne,  c.  ao. 
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manage  this  fund,  applying  it  partly  in  loans,  repayable  over 
a  series  of  years,  for  the  building  of  residences  for  the  clergy, 
partly  in  aagmenting  poor  livings,  on  condition  that  sums  of 
equal  value  to  those  which  they  apply  to  such  augmentation 
are  advanced  by  private  gift. 

For  eleven  years^  from  1809  to  1820,  Parliament  granted  supple- 
if'i  00,000  a-year  in  aid  of  this  fund  ^ ;  otherwise  it  has  consisted  a  time  by 
entirely  of  the  first-fruits  and  tenths  claimed  from  individual  ^^*' 
benefices  by  the  Pope,   appropriated  by  Henry  VIII,  and 
restored,  for  general  church  purposes,  by  Anne. 

The  Ecclesiastical  Commission  is  a  body  incorporated  by  The  Eccle- 
6  &  7  Will.  rV,  c.  77,  and  somewhat  altered  in  its  composition  cJommia- 
by  13  &  14  Vict.  c.  94.     Its  main  object  is  the  management  ^^^' 
of  episcopal  and  capitular  estates. 

'  Under  these  provisions  the  income  of  all  the  Archbishops  and 
Bishops  of  the  sees  then  existing  were  regulated  and  fixed  at  their 
present  amounts,  some  of  them  having  been  excessive  while  others 

were  small  and  inadequate What  was  thought  supei'fluous 

in  the  establishment  of  the  several  capitular  bodies  was  retrenched, 
the  number  and  stipends  of  their  canons  and  assistant  ministers 
being  fixed  by  law  *.' 

After  these  arrangements  had  been  made  the  proceeds  of  the 
estates  assigned  to  the  management  of  the  Commissioners  pro- 
duced a  surplus  available  for  general  church  purposes,  and  this 
was  treated  as  a  common  fund  and  applied  to  the  endowment 
of  new  livings  or  the  increase  of  poor  livings  in  populous  places. 

For  the  adjustment  of  the  revenues  of  the  church  to  local 
requirements  the  Ecclesiastical  Commissioners*  have  very  con- 
siderable powers  chiefly  in  the  arrangement  of  boundaries. 
With  these  we  are  not  concerned,  except  to  note  that  the 
state  has  taken  upon  itself  the  management  of  large  estates 
belonging  to  corporations  within  the  church  as  the  most 
convenient  mode  of  ensuring  the  distribution  of  the  income 
thence  arising  for  the  benefit  of  the  entire  society. 

^  Lord  Selbome,  Dtfenee  of  tks  Church  agaimt  DUesiabluhment,  p.  16a. 
'  Ibid.  p.  164. 
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Section  IV. 
The  Scotch  Church. 

§  1.  Introductory. 

The  English  Reformation  was  led  and  controlled  by  the 
king :  the  Scotch  Reformation  was  a  popular  movement.  Its 
doctrines  were  set  forth  in  audience  of  the  whole  Parliament 
on  the  17th  August,  1560, 

'  Knox  and  his  compeers  were  present  to  support  their  supplica* 
tion ;  the  bishops,  in  their  place  in  Parliament,  were  invited  to 
impugn  the  articles  proposed;  and  all  the  forms  of  a  free  and 
deliberate  voting  of  the  doctrine  cm  trvJth — as  the  creed  of  the 
Estates,  not  of  the  Church — were  gone  through.  It  was  a  doctrine 
"  professed  by  the  Protestants,**  exhibited  by  them  "  to  the  Estates, 
and  by  the  Estates  voted  as  a  doctrine  grounded  upon  the  infallible 
word  of  God  \" ' 

A  form  of  church  government  by  presbyteries  and  a  general 
assembly  was  the  outcome  of  this  movement.  In  1647  the 
creed  of  1560  was  superseded  by  the  Confession  of  Faith 
drawn  up  at  Westminster  in  that  year  by  an  assembly  of 
Puritan  divines  and  accepted  by  the  Scotch  General  Assembly : 
the  presbyterian  form  of  church  government  having  been 
already  affirmed.  The  national  character  of  the  Scotch  Church 
was  strengthened  and  deepened  by  the  persecutions  of  the 
last  Stuarts,  who  endeavoured  to  enforce  the  episcopal  con- 
stitution of  the  English  Church.  Soon  after  the  Revolution 
two  important  statutes  were  passed,  one  in  1690  for  'ratifying 
the  Confession  of  Faith  and  settling  Presbyterian  Church 
Government:'  another  in  1693  *  ^^^  settling  the  Peace  and 
quiet  of  the  Church,'  imposing  this  confession  as  a  standard 
of  doctrine  upon  all  ministers  in  the  church.  The  consti* 
stution  of  the  church  courts  had  been  settled  as  early  as  1594 
and  has  not  varied.  The  settlement  of  1690,  1693  was  con- 
firmed in  1705  by  an  Act  of  Security  passed  by  the  Scotch 


'  Taylor  Innef,  Law  0/ Creeds  in  Scotland,  p.  13, 
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Parliament  and  incorporated  into  §  5  of  the  Act  of  Union, 
whereby  it  is  enacted  that  the  '  Act  for  secnring  the  Protestant 
religion  and  Presbyterian  Church  govemmenty  with  the  establish- 
ment  in  the  said  Act  contained/  is  to  be  a  'fundamental 
condition  of  the  Union/  and  *to  continue  in  all  times 
coming.' 

In  some  details  this  settlement  has  been  modified^  but  in  all 
important  features  it  has  been  maintained. 

§  2.     Mode  of  Government, 

Premising  that  the  articles  of  faith  of  the  established  Pres- 
byterian Church  have  been  defined  by  general  assemblies  of 
the  church  and  their  definition  perpetuated  by  Statute;  it 
follows  that  we  must  note  the  existing  form  of  church  gpovem- 
ment  and  its  connection  with  the  State. 

The  administrative,  judicial,  and  legislative  powers  of  the 
church  are  in  the  hands  of  four  bodies. 

At  the  bottom  of  the  scale  is  the  Kirk  Session,  corre-  The  Kirk 
spending  to  the  English  parish,  wherein  the  minister  and  a 
small  number  of  elders,  not  less  than  two,  superintend  matters 
of  discipline  and  worship,  and  the  administration  of  parochial 
charities. 

Above  this  body  is  the  Presbytery,  a  word  used  sometimes  The  Pres- 
to mean  an  assembly,  sometimes  fche  district  from  which  the  ^ 
assembly  is  gathered.  It  consists,  as  an  assembly,  of  all  the 
ministers  within  the,  geographical,  limits  of  the  Presbytery, 
and  the  Professors  of  Divinity  (being  ministers),  of  any 
University  within  those  limits.  The  number  of  these  bodies 
is  fixed  by  the  General  Assembly ;  it  is  now  between  eighty 
and  ninety. 

The  Presbytery  is  a  Court  of  Appeal  from  the  Kirk 
Session,  and  discharges  besides,  in  relation  to  the  ministry, 
functions  corresponding  to  those  of  the  English  episcopate. 
It  examines  candidates  for  the  ministry,  confers  license  to 
preach,  ordains,  approves  persons  presented  to  parishes,  inducts 
.  them  and  supervises  their  conduct  in  the  ministry. 

VOL.  u.  D  d 


402  THE   CEOWN  AND  THE   CHUECHES.      [Chap.  IX. 

The  Synod.  The  Synod  stands  next  above  the  Presbjrfcery,  and  acts  as  an 
intermediate  Court  of  Appeal  from  that  body.  The  Synod 
consists  of  the  members  of  all  the  presbyteries  within  its 
bounds.     Of  such  bodies  there  are  now  sixteen. 

The  The   General  Assembly    is  the  supreme  leg^lative    and 

Assemhly.  judicial  body  in  the  Scotch  Church. 

It  consists  of  two  ministers  from  every  presbytery;  one 
elder  or  more  from  each  presbytery,  and  one  from  each 
royal  burgh ;  and  either  a  minister  or  an  elder  from  each 
University.  Thus,  unlike  the  English  Convocation,  it  con- 
tains a  fair  representation  of  lay  members  of  the  church. 

§  3.     Relations  of  Church  and  State. 

Its  powers,  The  relations  of  the  Assembly  to  the  Crown  are  peculiar.  It 
meets  on  a  day  named  simultaneously  by  the  Moderator  who 
presides  over  its  deliberations,  and  the  Boyal  Commissioner  who 
is  present  to  represent  the  Crown  but  takes  no  part  in  discussion. 

legislative.  Legislation  takes  place  without  royal  initiation  or  assent, 
in  the  form  of  overtures.  These  are  resolutions  passed  by  the 
General  Assembly  and  submitted  to  the  presbyteries  through- 
out the  kingdom.  When  approval  of  the  presbyteries  has 
been  signified  they  become  law:  but  sometimes  Acts  are 
passed  which  have  the  force  of  law  unless  the  presbyteries 
should  express  dissent.  The  powers  of  the  General  Assembly 
are  very  wide.  In  legislation  it  is  not  hindered  by  the  need 
for  letters  of  business  or  license  to  make  or  alter  canons 
without  which  the  English  Convocation  cannot  act. 

judicial,  In  judicial  matters  it  is  a  final  Court  of  Appeal.  No 
superior  court  of  secular  judges,  corresponding  to  the  Judicial 
Committee  of  the  Privy  Council,  can  review  its  decisions; 
nor  does  it  seem  that  anything  in  the  nature  of  a  writ  of 
Prohibition  can  restrain  its  judicial  action. 
.  But  the  Geneiul  Assembly  is  bound  by  the  law  of  the 
land,  and  in  the  case  of  an  established  church  this  limit  on 
its  legislative  and  judicial  action  does  not  mean  merely  that 
it  must  not  invade  civil  rights.     The  law  of  the  land,  for  an 


Sect,  v.]  THE   CHURCH   IN   IRELAND,   ETC.  403 

establishment,  means  not  only  the  general  law,  but  the 
Statutes  by  which  its  faith,  discipline,  and  principles  of 
government  have  been  fixed. 

This  principle  was  enforced  upon  the  Assembly  in  the  limited  by 
proceedings  which  led  to  the  disruption  of  the  Scotch  Church  Usbment. 
and  the  formation  of  the  Free  Church  in  1843.  An  Act  of 
171 1  ^  restored  and  confirmed  the  rights  of  lay  patrons  to 
present  to  pastoral  charges.  In  1834  the  Assembly  claimed 
for  the  presbyteries  the  right  to  refuse  to  admit  a  person 
whom  the  Congregation  was  unwilling  to  accept.  The  Courts 
upheld  the  statutory  rights  of  the  patrons.  The  Assembly 
does  not  seem  so  much  to  have  claimed  the  right  to  exercise 
a  discretion  in  individual  cases,  as  an  inherent  right  to  act 
independently  of  statute  law  in  matters  appertaining  to 
church  government  ^. 

Whatever  mi^^ht  have  been  the  view  of  a  court  of  law  as  The  Free 
to  the  rights  of  the  Assembly  to  insist  that  lay  patrons  made 
a  reasonable  use  of  their  powers,  it  was  impossible  to  admit 
the  right  of  the  Assembly  to  override  the  law  of  the  land. 
The  Assembly  was  forced  to  yield,  and  a  large  secession  from 
the  Established  Church  was  the  result  of  a  prolonged  and 
interesting  struggle  ^. 

Section  V. 
The  Chubch  in  Ireland,  India,  the  Colonies. 

The  Irish  Church  is  now  a  voluntary  society,  but  the 
process  of  its  disestablishment,  disendowment,  and  partial 
re-endowment  afibrds  some  illustration  of  the  character  of  an 
Established  Church, 

^  10  Anne,  c.  la. 

'  See  Presbytery  of  Auehferarder  t.  Lord  Kinnoul^  6  Clark  ft  FfameUy,  646, 
and  compare  with  Seywood  v.  The  Bishop  of  Manchester,  12  Q.  B.  D.  404. 
The  Presbytery,  it  Bhould  be  noted,  claimed  to  refoHe  the  presentee  without 
alleging  any  further  disqualification  than  that  the  Congregation  objected  to 
him. 

*  In  Chapter  3  of  Mr.  Taylor  Innes'  Law  of  Creeds  in  Scotland,  and  in  the 
i^pandices  to  the  Chapter,  may  be  foand  a  fidl  aocomit  of  the  oontioversy. 
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By  the  Act  of  1869  (3a  &  33  Vict  c.  43) — 
The  Pro-  ( I )  Existing  ecclesiastical  corporations,  whether  BggregHte 

disestab.     ^^  ^^^f  were  dissolved.    Where  a  corporation  is  dissolved  its 
lishment.    proprietary  rights  also  disappear. 

(2)  All  rights  of  patronage,  including  the  right  of  the 
Crown  to  appoint  bishops  and  other  dignitaries  of  the  chnrch, 
were  taken  away.  In  case  of  private  patrons  provision  was 
made  for  compensation. 

(3)  The  Archbishops  and  Bishops,  ceasing  to  be  ap- 
pointed by  the  Crown,  ceased  to  be  spiritual  peers,  and  lost 
such  rights  as  they  possessed  to  sit  in  the  House  of  Lords. 

(4)  Ecclesiastical  jurisdictions  and  ecclesiastical  law  were 
abolished.  But  the  ecclesiastical  law  was  to  be  binding  on 
the  members  of  the  church  as  constituting  the  terms  of  a  con- 
tract into  which  they  had  entered  and  which  would  endure 
until  altered  by  a  body  representative  of  clergy  and  laity. 

(5)  Power  was  given  to  the  Crown  to  incorporate  such 
a  body  when  constituted  so  as  to  enable  it  to  hold  property. 

(6)  Until  such  incorporation  the  entire  property  of  the 
Irish  Church  was  vested  in  a  Commission  which  was  intended 
to  carry  into  efiect  three  purposes,  (a)  compensation  for  life 
interests  affected  .by  the  change;  (^)'the  transfer  to  the  newly- 
incorporated  society  of  the  churches,  glebe  houses,  and  a  sum 
of  £500,000  in  compensation  for  endowments  made  by  private 
persons  since  1660  ;  (y)  the  retention  and  management  of 
the  residue  for  such  purposes  as  Parliament  might  thereafter 
determine. 

Compari-        Thus   the  Irish  Church  is  a  voluntary  society  with  fall 

Bonoflrish, 

powers  of  self-government,  including  as  it  would  seem  the 
power  to  alter  its  doctrines  and  its  constitution. 

Sootcb,  The  Scotch  Church  is  an  establishment  with  ample  powers 

of  self-government,  limited  by  the  fact  that  its  doctrine  and 
constitution  are  stereotyped  in  the  statute  book — are  not 
matter  of  private  contract  but  are  part  of  the  law  of  the  land. 

S^xtgiiBh  The  English  Church  is  an  establishment  which  while  it 

ChuicheB.  , 

enjoys  a  greater  dignity  m  its  connection  with  the  State 
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enjoys  also  very  limited  powers  of  self-government,  being 
controlled  at  every  turn  by  the  Crown  and  the  Courts. 

But  the  freest   of  voluntary   societies  is    subject  to  the  father 
general  law  of  the  land,  it  must  observe  towards  its  members  bodieB. 
the  terms  on  which  it  invited  them  to  join  it.     And  if  a 
majority  determine  to  alter  the  constitution  or  creed  of  the 
society  the  law  courts   must  determine  disputed   rights   of 
property  between  the  majority  and  the  dissentient  minority. 

And  a  voluntary  society  may  so  fix  its  articles  of  faith  and 
conditions  of  government  as  to  make  them  practically  un- 
alterable. This  has  been  done  by  the  Free  Church  of  Scot- 
land in  a  deed  of  settlement  which  is  apparently  irrevocably 
binding  upon  the  members  of  the  Church. 

It  has  also  been  done  more  precisely  by  the  Primitive 
Wesleyan  Methodist  Society  of  Ireland,  which  has  put  its 
doctrine,  discipline,  and  rules  into  an  Act  of  Parliament  ^,  with 
a  provision  that  the  discipline  and  rules  may  be  altered  in 
a  manner  prescribed  by  the  Act  but  that  the  doctrine  is  not 
to  be  altered. 

In  India  the  Crown  has  power  by  Statute  to  create  certain  India, 
bishoprics,  and  to  confer  and  define' episcopal  jurisdiction  ^. 

The  tangled  history  of  the  church  in  the  colonies  can  be  The 
but  briefly  touched  upon  here.  The  extent  of  the  royal 
prerogative  in  relation  to  the  church,  whether  in  Crown 
colonies  or  settled  colonies,  has  been  the  subject  of  much 
dispute  and  perhaps  of  needless  confusion.  We  must  keep 
apart  the  episcopul  slaltcs  and  the  episcopal  jurisdiction,  and 
then  we  may  arrive  at  a  clear  understanding  of  the  matter. 

One  may  say  that  though  the  Queen  cannot  consecrate  a 
bishop,  yet  that  in  England  a  bishop  cannot  be  consecrated 
without  her  assent  ^  expressed  in  one  or  other  of  several  forms. 

The  Queen  cannot  however  introduce  into  b>  colony  the 

*  34  &  35  Vict.  c.  40. 

•  53  Geo.  Ill,  c.  155  ;  6  Geo.  IV,  c  85  ;  3  &  4  Will.  IV,  c.  85. 

3  See  judgment  of  the  Master  of  the  BoIIb  in  the  Bishop  0/  Natal  v.  Glad- 
stont,  L.  R.  3  £q.  49. 
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ecclesiastical  law  and  the  apparatus  for  enforcing  it.  Outside 
England  she  cannot  create  or  confer  episcopal  jurisdiction ; 
save,  as  in  the  case  of  the  Indian  bishoprics,  in  exercise  of 
statutory  powers.  For  it  is  laid  down  by  Lord  Coke,  and 
accepted  by  the  Privy  Council^  as  a  settled  constitutional 
principle,  that  the  Crown  cannot  establish  new  Courts  to 
administer  any  law  but  the  Common  law. 
TheClmrch  The  misadventures  of  the  church  in  South  Africa  have 
Africa.  furnished  illustrations  of  the  rules  which  I  have  laid  down. 
There  the  Crown  was  advised  to  issue  letters  patent  for  the 
creation  of  a  diocese  (Cape  Town),  and  the  appointment 
of  a  bishop  with  episcopal  jurisdiction,  and  subsequently  to 
subdivide  this  diocese  into  three,  placing  the  Bishop  of  Cape 
Town  in  the  relation  to  the  other  two  of  Metropolitan  and 
Sufiragan  Bishops.  The  arbitrary  and  unjudicial  action  of  the 
Bishop  of  Cape  Town  brought  into  question  the  validity  of 
the  letters  patent  under  which  he  claimed  jurisdiction. 

In  the  first  of  a  series  of  cases  it  was  held  that  his 
letters  patent  were  invalid  to  confer  jurisdiction  in  a  settled 
colony  with  a  representative  legislature  ^. 

In  the  next  case  ^  which  arose,  Bishop  Gray  (of  Cape  Town) 
in  the  exercise  of  his  supposed  powers  as  Metropolitan  professed 
to  try^  condemn,  deprive  and  excommunicate  Bishop  Colenso 
(of  Natal),  and  it  was  held  that  the  letters  patent  of  the 
two  bishops  did  not  confer  upon  the  one  the  rights,  or 
impose  upon  the  other  the  liabilities,  asserted  by  Bishop  Gray. 
In  this  case,  although  the  Privy  Council  again  speak  of  the 
limitation  of  this  exercise  of  the  royal  prerogative  in  colonies 
with  legislative  institutions,  yet  the  principle  laid  down  and 
the  adoption  of  the  language  of  Lord  Coke  would  seem  to 
cover  the  case  of  all  colonies  and  to  conclude  the  right  of  the 
Crown  to  create  any  ecclesiastical  jurisdiction  unless  under 
powers  conferred  by  Parliament. 

1  In  re  the  Bishop  of  Natal,  3  Moore,  P.  C,  N.  S.,  115. 

■  Long  V.  The  Bishop  of  Capetoim,  i  Moore,  P.  C,  N.  S.,  411. 

■  In  re  the  Bishop  of  Natal,  3  Moore,  P.  C,  N.  S.,  15a. 
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In  the  third  case^,  however,  it  was  held  that  although 
Bishop  Colenso  had  not  acquired  or  become  liable  to  any 
jnrisdiction  in  virtue  of  his  letters  patent,  yet  that  he  was 
thereby  constituted  Bishop  of  Natal  in  point  of  status  and 
was  entitled  to  demand  the  payment  of  money  held  by 
trustees  for  the  endowment  of  the  bishopric. 

Since  that  date  it  has  been  the  practice,  when  a  colonial 
bishop  is  consecrated  in  England,  to  issue  a  license  under  the 
sign  manual  and  signet  for  the  consecration.  So  we  may 
note  that  authority  for  the  consecration  of  a  bishop  may  pro- 
ceed from  the  Crown  in  five  ways. 

For  an  English  bishop,  a  license  to  elect  (cong6  d'^lire), 
followed  by  a  mandate  in  the  form  of  letters  patent  for  his 
confirmation  and  subsequent  consecration.  The  bishop  then 
has  the  jurisdiction  conferred  by  the  ecclesiastical  law. 

For  a  sufiragan  bishop,  under  the  provisions  of  2,6  Hen.  VIII. 
c.  14,  there  must  be  first  a  submission  to  the  Crown  of  two 
names  by  the  bishop  who  desires  the  assistance  of  a  suffragan. 
Then  the  Crown  by  letters  patent  requires  the  archbishop  of 
the  province  to  do  what  may  be  required  to  confer  the  degree 
and  office  of  bishop  upon  that  one  of  the  two  persons  named 
whom  the  Crown  may  choose.  The  bishop  so  created  has 
such  powers  as  may  be  committed  to  him  by  the  bishop  of 
the  diocese  wherein  he  is  to  act. 

For  an  Indian  bishop,  letters  patent  conferring  the  dignity 
and  the  jurisdiction  under  the  provisions  of  the  statutes  above 
cited. 

For  a  colonial  bishop,  a  license  is  issued  in  the  following 
form : — 

VICTORIA. 

Victoria  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  most 
Rev.  Father  in  God,  by  Divine  Providence  Lord  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  Greeting. 

Whereas  you  the  said  Archbishop  have  humbly  applied  to  Us 

^  Biihop  qf  Natal  ▼.  Gladstone,  L.  R.  3  Eq.  i. 
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for  our  License  by  Warrant  under  our  sign  manual  and  signet, 
authorising  and  empowering  you  to  consecrate  our  trusty  and  well- 
beloved  to  be  a  bishop  to  the  intent  that  he  should 

execute  his  functions  in  one  of  our  possessions  abroad :  Now  it  is 
our  will  and  pleasure  and  we  do  by  this  our  license  under  oar 
sign  manual  and  signet  authorise  and  empower  you  to  consecrate 
the  said  to  be  a  bishop :  and  we  do  further  authorise 

and  empower  you  to  do,  perform  and  execute  all  and  singular  those 
things  which  belong  to  your  pastoral  office  in  respect  of  such  conse- 
cration as  aforesaid,  according  to  the  laws,  statutes  and  canons  in 
this  behalf  made  and  provided. 

Given  at  our  Court  at  this      day  of        ,  i8     . 

By  her  Majesty's  command. 
(The  warrant  is  countersigned  by  the  Secretary  of  State 

for  the  Colonies,) 

In  the  case  of  a  bishop  consecrated  for  the  purpose  of  dis- 
charging episcopal  functions  in  foreign  countries  a  license  is 
issued  in  nearly  the  same  form;  differing  in  this,  that  it 
recites  Acts^  by  which  consecration  for  such  purposes  was 
rendered  lawful  without  the  issue  of  a  license  to  elect  or  man- 
date for  confirmation,  and  solely  on  the  authority  of  a  license 
by  sign  manual  warrant.  The  warrant  is  also  issued  from  the 
Foreign  Office  instead  of  the  Colonial  Office,  and  is  counter- 
signed by  the  Secretary  of  State  for  Foreign  Affairs. 

In  Scotland,  Ireland,  and  in  the  British  possessions  outside 
England  a  bishop  may  be  consecrated  by  other  bishops  with- 
out license  from  the  Crown. 

^  5  Vict,  c  6,  amending  26  Geo.  Ill,  c  84. 


CHAPTEE  X. 

THE  CEOWN  AND  THE  COURTS. 

In  treating  of  the  Crown  and  the  Courts  it  is  more  than  The  Courts 
ever  necessary  to  recollect  that  we  are  treating  them  from  the  nection 
point  of  view  of  the  central  government.     The  Queen  is  *  over  '^^^' 
all  persons  in  all  causes,  as  well  ecclesiastical  as  civil,  within  vemment: 
her  dominions   supreme.'     The   Queen   is   the  'fountain   of 
justice.*     "What  then   are   the   Courts,   and  how  composed, 
by  which  this  royal  supremacy  is  exercised ;   through  which 
this  stream  of  justice  flows  for  the  benefit  of  the  subject. 

It  will  also  be  necessary  to  treat  more  expecially  of  the 
judicial  organization  of  England  and  Wales.  As  in  dealing 
with  local  government  I  described  in  some  detail  that  system 
which  is  nearest  home  and  most  closely  connected  with  the 
central  departments,  so  in  dealing  with  the  Courts  I  must  pass 
over  lightly  the  Courts  of  Scotland  and  Ireland,  of  India,  of  the 
Colonies,  and  of  the  foreign  jurisdictions,  chiefly  insisting  on 
the  manner  in  which  all  the  threads  of  justice  are  drawn 
together  and  unite  in  the  two  great  courts  of  final  appeal. 

I  will  arrangre  the  subject  thus —  proposed 

^  **  arrange- 

§1.  The  civil  and   criminal  jurisdictions  merged  in  thement. 
Supreme  Court. 

§  a.  The  constitution  of  the  Supreme  Court  of  Judicature. 

§  3.  Inferior  civil  and  criminal  jurisdictions. 

§  4.  Jurisdictions  outside  the  High  Court. 

§  5.  The  Courts  of  Final  Appeal. 

§  6.  The  Crown  in  relation  to  the  Courts. 
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Section  I. 
Jurisdictions  merged  in  the  Supreme  Court. 

§  1.  History  of  the  Courts. 

Civil  and        The  be&'iniiiiig^  of  the  distinetion  between  civil  and  criminal 
jarisdio-     jarisdictions  are  matters  of  history,  too  remote  for  our  present 
tiona.         consideration.     It  is  enough  to  note  present  differences.    The 
civil  jurisdiction  protects  private  rights,  the  criminal  jurisdic- 
tion punishes  offences  against  public  order  or  well-being^. 
The  object  of  a  civil  action  is  to  secure  a  right  or  obtain 
compensation  for  its  infringement :  the  object  of  a  criminal 
suit  is  to  obtain  punishment  for  the  offender.     Only  the 
person  interested   may  set  in  motion  the   course   of  civil 
justice,  but  a  crime  is  against  the  peace  of  our  Lady  the 
Queen :  a  prosecution  may  be  commenced  by  any  one  in  the 
Qaeen's  name.     In  a  civil  case  the  party  complaining  may 
forego  his  rights,  but  the  Queen  cannot  exonerate  his  ad- 
versary.    In  a  criminal  case  the  party  injured  cannot  condone 
the  offence  done  to  the  public,  so  as  to  stop  a  prosecution,  but 
the  Queen  can  do  so  by  staying  proceedings  or  pardoning  the 
offender.     Distinct  as  are  civil  and  criminal  proceedings  at 
the  present  day,  we  cannot  expect  to  find  them  so  in  the 
early  days  of  legal  history.      The   State  was  not   strong 
enough  to   punish   offences  against  order.     The   utmost  it 
could  do  was  to  regulate  the  action  of  the   individual  in 
redressing  injuries. 
The  folk's       The  king  is  not,  historically,  the  fountain  of  justice.     He 
SbTking's  peace,  that  is  the  order  in  which  men  should  live,  was  not  in 
P*****        the  first  instance  the  king's  peace.     Self-redress,  the  main- 
tenance by  tfie  individual  of  his  own  peace,  gave  way  to  the 

^  Certain  offences  against  the  public  are  made  the  subject  of  criminal  proceed- 
ings, though  not  of  the  moral  character  which  we  associate  with  a  crime,  because 
unless  treated  in  this  waj  they  could  not  be  dealt  with  at  all,  sudi  as  an  lndici> 
ment  for  non-repairs  of  a  highway.  Certain  others  are  made  subjects  of  civil 
proceedings  to  recover  a  penalty,  in  order  to  prevent  a  pardon  interfering  with 
public  rights,  e.  g.  the  penalties  imposed  by  the  Habeas  Corpus  Act  and  those 
for  disqualified  persons  voting  in  the  House  of  Commons. 
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peace  of  the  folk:  the  peace  of  the  folk,  as  the  kingdom 
settled,  hecame  the  peace  of  the  king^.  But  no  sooner  had 
the  peace  of  the  king  become  the  national  peace  than  the 
decentralization  of  justice  began  again,  as  the  king  granted 
jarisdicliion  to  great  lords  oyer  their  lands. 

In  Saxon  times  we  may  say  that  justice  was  a  matter  of  ^e  Saxon 
State  concern  to  this  extent,  that  the  king  was  the  guardian 
of  the  nation's  peace,  that  where  he  granted  away  his  jurisdic- 
tion over  localities,  he  reserved  to  himself  the  power  to  deal 
with  certain  ofiences,  the  ^  Pleas  of  the  Crown,'  and  that  in 
matters  of  civil  right  the  king  and  witan  were  a  court  of  final 
appeal  from  the  local  courts  of  the  hundred  and  shire,  wherein 
the  folk  right  was  in  the  first  instance  declared. 

Feudalism  still  further  localised  justice :  the  lord  of  lands  had  The  feudal 
jurisdiction  over  the  dwellers  on  his  lands.     But  the  adminis- 
trative genius  of  the  Norman  kings  and  their  strenuous  de- 
termination that  their  justice  should  prevail  against  the  local 
justice  did  more  than  counteract  the  tendencies  of  feudalism. 
First  the  secular  and  spiritual  jurisdictions  were  separated,  and  Secular 
thus,  besides  matters  which  merely  concerned  the  clergy,  the  spuitnal 
ecclesiastical  courts  carried  off  mixed  temporal  and  spiritual  oo"'**- 
matters — ^testamentary  and  matrimonial — and  questions  con- 
cerning tithes,  which  the  bishop  had  heretofore  decided  in 
the  shire  moot.     Then  the  appellate  jurisdiction  of  the  Curia 
was   developed   more  completely  than   heretofore,   and    the 
practice  of  issuing  Writs  or  mandates  brought  the   local  Writs. 
officer  into  connection  with  the  central  government.     The 
king  himself  sat  thrice  a  year  at  least,  and  heard  cases  and 
dealt  out  justice. 

But  generally  the  business  of   the   Curia  was  to  hear  The  Curia 
appeals  from  the  local  courts  of  the  hundred  and  shire,  to^^pp^]^ 
deal  with  cases  in  which  the  king's  interest  was  concerned 
or  in  which  two  of  the  king's  tenants  in  chief  were  parties, 
or  by  special  &vour  with  cases  in  which  two  subjects  not 
being  tenants  in  chief  were  parties. 

^  Stobbfl,  CoDBt.  Hist.,  i.  iSi,  185. 
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and  of  Writs  whether  for  directing  local  inquiry  or  for  bringing 

instance,     cases  before  the   king  and   his  court,   emanated  £rom  the 

Curia :  and  throughout  the  reigns  of  Heniy  I  and  Heniy  II 

itinerant  justices  were  sent  on  commission  to  represent  the 

Curia  for  purposes  of  justice  and  finance  in  the  shires.     From 

this  Great  Court  the  modem  courts  slowly  emerge. 

The  begin-      In    1 1 78   two  clerks  and   three  laymen   were  appointed 

the  Ring's  who  should  hear  the  complaints  of  the   people  and  should 

^"^^       not  depart  from   the  Curia   Regis:    they  were   to   reserve 

cases  of  special  difficulty  for  the  king  himself.     This  provision 

secured  in  permanence  a  stafiP  devoted  to  the  administration  of 

justice,  though  individually  no  longer  interchangeable  with  the 

financial  staff  of  the  Exchequer,  and  with  the  itinerant  justices 

who  went  on  the  ever- varying  circuits  organised  by  Henry  11.^ 

This  body  of  five,  though  limited  to  judicial  duty,  was 

designed  to  move  with  the  king  throughout  the  kingdom. 

It   was  a  sitting  of  the   Cnria  in  Banco  and  nominally  if 

not  actually  coram  rege.     Here  we  find  the  beginning  of  the 

Court  of  King's  Bench. 

of  the  A  further  step  was  made  in  the  specialising  of  the  judicial 

Bench,        functions  when  suits  between  subject  and  subject,  communia 

jilacita,  were   ordained  by  the  17th  article  of  the   Charter 

to  be  held  in  some  certain  place.      Thus  arose  the  Court 

of  Common   Fleas  or  the  Common   Bench  as  distinct  from 

of  the         the  King's  Bench,     The  function  of  the  Exchequer  had  always 

'  involved  some  inquiries  of  a  judicial  character,  and  while  it 

became  a  department  distinct  from  others  it  did  not  cease 

to  be  a  court  for  revenue  purposes. 

Long  before  the  end  of  the  thirteenth  century  we  can 

see  the  three  great  common  law  courts  as  they  existed  until 

the  Judicature  Act  came  into  operation  in  1875.    The  King's 

Enlarge-     Bench   dealt   with   all  cases   in  which   the   king's   interest 

jurisdic-      or  prerogative  was  concerned,  the  Common  Bench  with  suits 

^^^^'  between  subjects,  the  Exchequer  with  cases   arising  out  of 

the  collection  of  revenue.     But  the  King's  Bench  and  Ex- 

'  Stabbs,  Const.  Hist.,  i.  601,  60a. 
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chequer  desired  to  enlarge  their  jurisdictions.  It  was  useless 
to  pass  a  statute  in  1300  forbidding  the  Exchequer  to  deal 
with  common  pleas  except  in  so  far  as  they  might  touch 
the  king  or  the  ministers  of  the  Exchequer.  Fictions  were 
introduced  into  the  pleadings  of  each  court,  by  which  common 
pleas  were  brought  within  their  cognizance,  and  while  each 
retained  its  special  business  and  some  matters  remained 
special  to  the  Common  Bench,  all  three  courts  became,  in 
the  fourteenth  century,  for  most  purposes  accessible  to  all. 

But  by  the  side  of  these  Courts  arose  a  department  of 
government  which  was  hereafter  to  acquire  important  judicial 
functions. 

In  the  history  of  the  gradual  break-up  of  the  Curia  Regis  The  Chan- 
the   severance   of   the  Chancery  from   the   Exchequer  waedSp^** 
one  of  the  most   important  incidents.     Writs  had  hitherto  °^**^**     • 
issued  from    the   Curia,  but    when    the    Chancery   became 
a  separate   depai*tment    such   documents   as   required   to   be 
authenticated  with  the  Great  Seal  would  thenceforth  issue 
from  the  Chancery,  which  was  now  the  officina  brevium. 

The  Chancery^  however,  did  not  remain  a  merely  adminis- 
trative department.  When  the  three  Common  Law  Courts  had 
been  developed  out  of  the  Curia  there  was  still  a  residuary 
judicial  power  in  the  Crown.  Those  who  were  dissatisfied 
with  the  decisions  of  the  Courts  petitioned  the  Crown  in 
Parliament,  alleging  error.  Hence  came  the  appellate  juris- 
diction of  the  House  of  Lords.  But  there  were  those  who 
did  not  complain  that  the  Courts  were  wrong,  but  that 
they  could  not  afford  the  needed  redress.  Such  complainants 
petitioned  the  Crown  in  person  or  the  Crown  in  Council. 
I  have  described  elsewhere  the  mode  in  which  the  Council 
dealt  with  such  petitions,  but  at  an  early  date  it  became 
customary,  where  the  king's  grace  might  be  vouchsafed  to 
the  petitioner,  to  refer  the  matter  to  the  Chancellor.  The  The  Chan- 
Common  Law  Courts  could  order  the  restoration  of  land,  ^^J^  * 
and,  in  some  cases,  of  chattels  to  the  rightful  owner,  and 
could  give  damages  for  a  contract  broken,  or  injury  sustained. 
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The  Chancellor  did  not  meddle  with  the  more  remote  remedy 
of  damages :  his  procedure  went  directly  to  the  root  of  the 
grievances  complained  of.  The  Common  Law  Courts  could 
say  '  you  shall  pay  or  restore  because  of  your  wrongful  act 
or  omission.'  The  Chancellor  could  say  '  you  shall  carry  out 
your  undertaking — you  shall  re&ain  from  your  contemplated 
wrong.'  Thus  where  it  was  desired  to  enforce  the  per- 
formance of  a  contract,  or  to  set  aside  a  transaction  induced 
by  &aud,  or  to  compel  one  who  had  undertaken  the  con- 
scientious obligations  of  a  trustee  to  carry  out  the  terms  of 
his  trust,  the  Chancery  was  the  resort  of  the  suitor. 
Equity.  Thus  arose  equity^  supplementing  the  common  law,  acting 

always  in  personam,  not  awarding  damages,  or  touching  pro- 
perty, set  in  motion  not  by  writ  but  by  bill  containing  a 
petition  addressed  to  the  Chancellor,  whereupon  the  individual 
was  summoned  by  writ  of  subpoRna,  and  bade  to  do,  on  pain 
of  attachment,  what  a  just  and  honest  man  would  be  expected 
to  do  under  the  circumstances  of  the  case.    Naturally  the  two 
systems  came  into  conflict. 
Conflict  of      The  vague  summons  by  subpoena  with  no  cause  of  action 
common     shown  was  one  of  the  earliest  grounds  of  complaint :  the  evils 
^^*  of  interference  with  the  common  law  relating  to  land  are 

recited  in  the  preamble  to  the  Statute  of  Uses.  The  ground 
of  conflict  in  the  succeeding  century  was  the  claim  of  the 
Chancery  to  restrain  the  successful  suitor  in  proceedings  at 
common  law,  by  injunction,  from  taking  the  benefit  of  his 
judgment  ^. 

The  gradual  definition  of  equitable  rules  and  procedure 
which  was  effected  between  the  Chancellorships  of  Lord 
Nottingham  and  Lord  Eldon  must  not  detain  us:  we  are 
concerned  with  the  composition  of  the  courts,  not  with  the 
law  administered. 
The  Courts  In  order  to  get  a  clear  notion  of  the  various  jurisdictions 
^Z^    mei^  in  the  Supreme  Coort,  we  mtist  toaoh  apon  a  matter 

^  See  for  a  short  and  dear  account  of  these  struggles,  Kerly,  History  of 
Equity,  iia-117. 
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inrhicli  I  shall  have  to  deal  with  again  later,  and  must  mention 
a  jurisdiction  which  is  still  in  the  main  extraneous  to  the 
Supreme  Court. 

The  Ecclesiastical  Courts  when  severed  from  the  secular 
courts  carried  with  them  some  matters  of  a  secular  character — 
wills  of  personal  property,  the  administration  of  the  estates 
of  those  who  died  intestate,  and  matrimonial  causes.  The  and  imttri- 
jurisdiction  in  these  matters  was,  in  the  year  1857  ^  trans- causee. 
ferred  to  other  tribunals,  the  Probate  Court  and  the  Court  for 
Divorce  and  Matrimonial  Causes. 

There  remains  but  one  more  civil  jurisdiction  of  those  which 
now  are  merged  in  the  Supreme  Court.  The  Court  of  the  The 
Lord  High  Admiral  or  his  deputy  had  a  customary  jurisdiction,  co^J.  ^ 
defined  in  the  reign  of  Richard  II  ^  as  relating  to  all  manner 
of  injuries  committed  at  sea,  not  within  the  precincts  of  any 
county.  It  had  a  special  jurisdiction  conferred  by  commission 
to  adjudicate  on  prizes  of  war  and  a  criminal  jurisdiction  of 
which  more  hereafter. 


§  2.    Courts  of  first  instance  in  1873. 

I  have  indicated  the  origin  of  the  Courts  which  were 
merged  in  the  Supreme  Court  of  Judicature;  I  must  pass 
over  their  history,  the  fictions  by  which  the  King's  Bench 
and  Exchequer  obtained  a  jurisdiction  in  suits  between  subject 
and  subject,  and  the  Exchequer  an  equitable  jurisdiction  into 
the  bargain,  the  gradual  simplifications  of  procedure  which 
were  effected  between  1830  and  1873. 

I  must  confine  myself  to  a  bare  account  of  the  Courts,  their 
jurisdictions  and  their  judges  as  they  existed  in  1873,  and 
I  will  confine  myself  for  the  moment  to  civil  jurisdiction. 

The  common  law  jurisdictions  were  those  of  the  three  great 
Common  Law  Courts. 

The  Queen^s  Bench  was  the  first  in  rank  of  the  Common  The 

Qtieen*8 
Bench. 
'  ao  Ac  31  Vict.  CO.  77  and  85.     '  15  Rich.  II,  a  5,  and  15  Rich.  II,  0.  3. 
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Law  Courts.  There  the  Qaeen  was  always  panesnmed  to  sit  in 
person.  It  could  deal  with  all  suits  between  snbject  and 
subject,  except  such  real  actions  as  still  sur\'iyed.  There  were 
also  certain  matters  special  to  the  Court :  the  prerogative  writ 
of  Mandamus,  commanding  magistrates,  or  others  exercising 
inferior  jurisdictions,  to  discharge  a  duty  :  proceedings  com- 
menced by  the  law  officers  of  the  Crown  having  the  effect  of 
the  ancient  writ  quo  Warranto,  by  which  title  to  the  enjoyment 
of  an  office  could  be  tried. 
The  The  Common  Bench  or  Fleas  had  a  general  jurisdiction  ia 

Bench!'  ^^i^  between  subject  and  subject,  a  special  jurisdiction  in 
some  formalities  which  survived  the  abolition  of  the  real 
actions  and  the  practice  of  fines  and  recoveries,  and  a  special 
jurisdiction  by  way  of  appeal  from  the  decision  of  revising 
barristers,  and  in  questions  of  law  arising  out  of  disputed 
returns  under  the  Parliamentary  Elections  Act,  1868. 
The  The  Court  of  Exchequer  lost  its  equitable  jurisdiction  in 

ofPleaa?^'  1841^,  and  was  in  1873  a  court  of  revenue  and  a  court  of 
pleas,  dealing  in  the  first  capacity  with  the  rights  of  the 
Crown  against  the  subject,  in  the  second,  with  all  suits  except 
such  as  were  special  to  the  other  Common  Law  Courts. 
The  Courts      The  Court  of  Chancery,  from  the  time  that  the  Court  of 
eery,  Exchequer  lost  its  equitable  jurisdiction,  had  the  exclusive 

dealing  with  the  entirety  of  the  remedies  and  rights  which 
had  grown  up  under  its  care.     Efforts  to   apply  equitable 
remedies  in  the  Common  Law  Courts  had  failed  of  success, 
of  Ad-  The  Admiralty  Court  with  a  jurisdiction  defined  and  ex- 

miralty, 

tended  by  3  &  4  Vict,  c,  65,  and  24  &  '25  Vict.  c.  10, 
dealt  with  injuries  committed  and  contracts  wholly  arising 
at  sea,  following  rules  derived  in  great  part  from  the  civil 
law. 

of  Probate,  The  Court  of  Probate  had  absorbed  all  ecclesiastical  and 
other  jurisdictions  to  grant  or  revoke  Probate  of  Wills  or 
letters  of  administration  of  the  effects  of  deceased  persons. 

of  Divorce.      The  Court  for  Divorce  and  Matrimonial  Causes  absorbed  all 

*  5  Vict.  c.  5. 
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jurisdictions  previously  existing  in  such  causes,  and  followed 
the  procedure  of  tiie  Ecclesiastical  Courts,  except  as  to  the 
new  law  and  practice,  prescribed  in  !Zo  &  21  Vict.  c.  85,  con- 
cerning the  dissolution  of  marriage. 

Each  of  the  Common  Law  Courts,  until  the  year  1 830,  con-  The  num 
eisted  of  four  judges.     A  chief  justice  and  three  puisne  judges  judges. 
in  the  King's  Bench  and  Common  Pleas.     A  chief  baron  and  Common 
three  barons  of  the  Exchequer.     In  1830  a  fourth  judge  was     ^' 
added  to  each  Court,  and  a  fifth  in  1868. 

The  Chancery,  as  a  Court  of  justice,  was  manned,  until  the  Ch&ncery. 
commencement  of  the  present  century,  by  the  Chancellor  and 
the  Master  of  the  Rolls,  who,  from  being  the  chief  of  the 
Masters  in  Chancery,  and  mainly  concerned  with  the  custody 
of  documents,  began  in  the  time  of  Wolsey  to  discharge  the 
functions  of  a  judge,  in  aid  of  the  Chancellor.  But  the  theory 
that  he  was  the  Chancellor's  deputy  was  so  fur  sustained  that 
he  only  sat  when  the  Chancellor  was  not  sitting^. 

Hence  in  181 3  it  became  necessary  to  create  a  new  Court 
of  first  instance  in  Equity,  that  of  the  Vice-Chancellor  of 
England  In  1841  the  equitable  jurisdiction  of  the  Court 
of  Exchequer  was  taken  away,  and  two  more  Vice-Chancellors 
were  appointed.  Thus  in  1873  there  were  as  Coui*ts  of  first 
instance  in  Chancery,  the  Master  of  the  Rolls,  three  Vice- 
Chancellors,  and  the  ChanceUor  himself,  who  was  the  Chancery 
for  judicial  purposes ;  for  the  other  judges  were  merely  instru- 
ments for  discharging  duties  which  the  limits  of  human  ca- 
pacity prevented  the  Chancellor  from  discharging  in  person. 

The  Admiralty  Court  was  presided  over  by  a  single  judge,  Admiralty. 
but  it  was  provided  in  3  &  4  Vict.  c.  65  that  the  Dean  of 
Arches  might  sit  for  the  judge,  and  as  a  matter  of  fact  the 
Dean  of  Arches  and  the  judge  of  the  Admiralty  Court  were 
the  same  person.  The  functions  of  the  Dean  of  Arches  fall 
under  another  section. 

^  There  ieems  to  have  been  some  dispute  as  to  the  jurisdiction  of  the 
Master  of  the  Rolls,  and  after  he  had  acted  for  two  centuries  as  a  jud^  an 
Act  was  passed  (3  Geo.  II,  c.  30)  to  settle  aU  doubts  on  the  subject. 

VOL.  II.  E  e 
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»  Probate.         The  Act  which  constituted  the  Probate  Court  empowered 

I  the  Queen  to  appoint  a  Judge  of  the  Court:  and  the  Act 

Divorce,     which  constituted  the  Court   of  Divorce   and  Matrimonial 

Causes  manned  it  with  a  staff  consisting  of  existing  judges, 

of  whom  the  Judge  of  the  Court  of  Probate  was  to  be  the 

Judge  Ordinary. 

§  3.   Courts  of  intermediate  appeal  in  1873. 

From  all  these  Courts,  except  the  Admiralty  and  Probate 
Courts,  there  was  an  intermediate  appeal,  before  reaching  the 
Court  of  final  appeal. 
The  Ex-         From  the  three  Common  Law  Courts,  error  or  appeal  lay  to 

cheG  ner  

Chamber,    the  Exchequer  Chamber^,  a  Court  constituted  by  1 1  Geo.  IV. 

and  I  Will.  IV.  c.  70,  and  composed  of  judges  from  those  two 

Courts  whose  decision  was  not  in  question. 

The  Court       From  the  Courts  of  first  instance  in  Chancery  an  appeal  lay 

in  Chan-     to  the  two  Lords  Justices  of  Appeal  sitting  with  or  without 

^^^^'  the  Chancellor.    This  Court  came  into  existence  in  1851  to 

relieve  the  Chancellor,  who  till  then  was  the  sole  intermediate 

Court  of  appeal  between  the  Courts  of  first  instance  in  equity 

and  the  House  of  Lords,  where  he  would  also  be  required  to 

preside. 

From  the  Admiralty  there  was  no  intermediate  appeal. 
Cases  went  direct  to  the  final  appellate  jurisdiction  of  the 
Crown  in  Chancery,  under  25  Hen.  VIII.  c.  19  and  8  Eliz, 
c.  5.  This  jurisdiction  was  transferred  to  the  Crown  in 
Council  in  183!^^ 

From  the  Probate  Court  appeal  lay  directly  to  the  House  of 
Lords  '. 
The  fnll  From  the  Court  for  Divorce  and  Matrimonial  Causes  appeal 

m^tri-*"*     lay  from  the  Judge  Ordinary  to  the  full  Court,  whose  decision 

*  Tlie  Court  of  Exchequer  Chamber  was  first  constitated  a  Court  of  Error 
by  37  Eliz.  c.  8,  because  the  long  intervals  between  sessions  of  ParUament 
caused  delay  in  getting  decisions  from  the  House  of  Lords. 

•  ao  &  31  Vict.  c.  77.  s.  39.  '  2  &  3  Will.  IV,  c.  92. 
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vras  to  be  final,  save  in  the  ease  of  a  petition  for  dissolution  of  monial 
raarriage,  when  appeal  lay  thence  to  the  Honse  of  Lords  ^. 

§  4.  Criminal  Jurisdictions. 

The  Courts  of  Criminal  jarisdiction  which  are  merged  in 
tlie  Supreme  Court,  are  those  of  the  Queen's  Bench,  the 
Admiralty,  and  certain  others  with  which  I  will  presently 
deal. 

The  Queen's  Bench  on  its  Croton  side,  as  distinguished  from  The 

its  Plea  side,  could  take  cognizance  of  all  crimes,  or  of  all  Bench, 
things  done  against  the  Queen's  Peace.    It  could  do  this,  and, 
with  certain  limitations,  could  bring  up  all  indictments  from 
other  jurisdictions  by  writ  of  certiorari. 

The  Court  of  Admiralty  had  a  jurisdiction  over  crimes  com-  The 
mitted  on  board  ship^  either  on  the  sea  or  in  the  main  ™^'  ^' 
stream  of  great  rivers  below  bridge.  But  this  jurisdiction 
had  become  practically  unimportant,  for  by  24  &  25  Vict. 
cc.  96,  97,  98,  all  indictable  offences  committed  at  sea  within 
the  jurisdiction  of  the  Admiralty  of  Great  Britain  or  of  Ireland, 
are  to  be  deemed  the  same  in  character  and  liability  tp 
punishment  as  though  they  had  been  committed  in  England 
or  Ireland. 

§  5.   Tie  Circuit  Commissions. 

The  great  courts  of  common  law  jurisdiction  civil  and 
criminal  were  localised,  or  rather  centralised,  at  Westminster. 
But  to  bring  all  these  matters  to  Westminster  to  be  tried 
was  hard  alike  on  the  criminal  and  the  suitor. 

Hence  came  the  Courts  held  under  Commissions^  on  which  The  Com- 
the  judges  were  sent  their  tttnera  or  circmts. 

Of  these  there  were  and  still  are  three',  the  Commissions 

*  ao  &  21  Vict.  c.  85.  88.  55,  56.  The  fuU  Court  was  the  Chancellor,  the 
chiefs  of  the  Common  Law  Courts,  the  senior  puisne  Jndge  of  each  Court,  and 
the  judge  of  the  Probate  Court* 

*  The  judges  on  circuit  are  sometimes  said  to  sit  in  virtue  of  five  oommis* 
sions,  made  up  by  the  addition  of  commissions  of  nisi  print  and  of  the  peace. 
But  all  the  judges  of  the  Supreme  Court  are  in  the  commission  of  the  peace 
for  all  counties,  and  nisi  priut  is  an  incident  of  the  Commission  of  Assize. 

E  e  2 
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of  Assize,  of  Oyer  and  Tenniner,  of  Gaol  Delivery.    The  fint 
conferred  a  civil,  the  two  last  a  criminal  jnrisdictioa. 

of  Aanze,  The  commission  of  assize,  as  its  name  implies,  was  designed 
in  its  origin  for  the  trial  of  the  real  actions,  bat  the  judges 
who  were  sent  on  these  commissions  were,  very  early,  given 
power  to  try  other  issues  \  and  the  juries  who  were  summoned 
to  Westminster  for  the  trial  of  such  other  issues  were  summoned 
conditionally,  nisi  prius^  unless  before  the  date  of  summons  the 
justices  commissioned  to  take  assizes  should  come  into  Hxb 
county. 

Hence  the  commission  of  assize,  in  Blackstone's  time,  had 
come  to  mean,  in  practice,  a  duty  to  try '  common  issues  Ht 
nisi  prius,  hardly  anything  remaining  of  the  real  assizes  except 
the  name.' 

of  O^er  The  commission  of  oyer  and  terminer  directs  the  judges 

TLiner,  therein  xuuned.  or  any  two  of  them,  the  serjeante.  Qneen's 
Counsel,  and  other  officers  of  the  Circuit,  to  '  inquire,  hear,  and 
determine '  concerning  treasons,  felonies,  and  misdemeanours 
within  the  counties  named,  ^  as  toell  within  the  liberties  as  ttiti^ 

of  Gaol       out^*     The  commission  oi  gaol  delivery  is  addressed  to  the 

Delivery. 

^  Stat.  Westminster  and,  13  Ed.I,c.  30.  'Before  the  end  of  Edward  the 
Third's  reign,  a  series  of  enactments  commencing  with  Magna  Gharta, 
induding  the  Ordinance  for  Justices,  20  £d.  III.  cc.  i-4,  and  ending  with 
43  Ed.  III.  c.  II,  had  conferred  upon  the  justices  of  anize  extensive  powers  of 
control  over  the  authorities  of- the  counties  through  which  they  passed  (see 
Crompton  on  Courts,  306,  et  seq.),  complete  jurisdiction  over  all  criminal  cases 
(the  highest  in  constitutional  importance),  exclusive  jurisdictioii  over  certain 
real  actions,  concurrent  jurisdiction  with  the  Courts  at  Westminster  to  give 
judgment  in  others,  and  the  power  of  trying  at  the  mat  important  stage  aU 
causes  of  the  Courts  of  Westminster  wherein  questions  were  to  he  tried  in  tie 
country,  which,  under  the  old  law  of  venue,  involved  almost  every  disputed 
question  of  fact  taking  place  elsewhere  than  in  London  and  Middlesex.  The 
Statutes  which  conferred  these  large  powers  and  extensive  jurisdiction  before 
the  end  of  the  reign  of  £d.  III.  are  Magna  Charta,  c.  1 2,  Westminster  3nd,  c. 
30,  Statute  of  Justices  of  Assize,  31  Ed.  I.  37  Ed.  I.  cc.  3,  4,  13  Ed.  II.  cc.  3. 
4,  3  £d.  III.  cc.  2,  16,  4  Ed.  III.  cc.  3,  II,  13, 5  Ed.  Ill,  c  14, 14  Ed.  III.  si 
I.  c.  16,  9  Ed.  III.  St.  I.  00.  4,  5,  so  Ed.  m.  cc.  1-6,  and  43  Ed.  IIL  a  11.* 
per  Willes  J.  ex  parte  Fernandez,  10  C.  B.,  N.  S.,  46. 

'  A  Liberty  is  a  district  over  which  the  Crown  has  granted  to  an  individual 
or  his  bailiff  the  execution  of  legal  process  exclusive  of  the  sheri£  Means 
are  taken  at  the  present  day  to  prevent  inconvenience  arising  from  such 
privileges. 
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same  persons,  and  bids  them  '  deliver  the  gaol  of  — ^  of  the 
persoixs  therein  being/ 

Tlie  practical  difference  between  the  two  commissions  seems 
to  "be  that  the  first  is  to  inquire,  heaVy  and  determine,  and  thus 
reqixlres  a  presentment  by  a  grand  jnry  before  the  jndge  can 
act.  Thus  he  can  only  proceed  on  indictment  found  at  the 
same  assizes,  whereas  the  commission  of  gaol  delivery  enables 
the  Judge  to  clear  the  gaols  of  such  prisoners  as  he  may  there 

!For  Middlesex  and  the  suburbs  in  Kent,  Surrey,  and  Essex, 
standing  commissions  of  oyer  and  terminer  and  gaol-delivery 
have  been  issued  since  1834,  and  judges  sit  monthly,  in  virtue 
of  these  commissions,  to  try  prisoners  at  the  Central  Criminal 
Court  or  Old  Bailey  2. 

XMsputed  questions  of  law  arising  in  trials  at  nifi  priue.  Appeal  in 
whether  before  commissioners  of  Assize  or  judges  at  West-  ^^  of 
minster,  went  to  the  Court,  in  which  the  suit  was  begun,  ^^* 
sitting  in  btmco ;  thence  in  the  course  described  above  to  the  Civil. 
Exchequer  Chamber  and  the  House  of  Lords. 

Disputed  questions  of  law  arising  out  of  trials  of  indicted  Criminal, 
persons  might,  and  still  may,  be  taken  (i)  by  writ  of  error, 
where  error  was  apparent  on  the  record^  to  the  Court  of 
Queen's  Bench,  and  thence  to  the  Exchequer  Chamber  and  the 
House  of  Lords,  or  {2)  by  reservation  of  a  case  to  the '  Court  for 
Crown  Cases  reserved,'  whose  decision  was  final.  This  court 
was  constituted  by  11  &  12  Vict.  c.  78,  and  consisted  of  the 
justices  of  either  Bench  and  Barons  of  the  Exchequer  or  any 
five  of  them,  of  whom  one  must  be  the  chief  of  one  of  the 
three  courts.  It  rested  with  the  judge  who  tried  the  case  to 
reserve  a  question  of  law,  and  he  might  only  do  so  when  the 
prisoner  was  convicted. 

1  The  editions  of  Blackatone's  Commentaries  contain  a  Beoord  of  an  indict- 
ment and  conviction  for  manslaughter.  The  indictment  is  found  a  true  bill 
by  a  grand  jury  before  a  jndge  sitting  under  a  commission  of  Offer  and 
terminer.  The  arraignment,  trial,  conyiction  and  sentence  take  place  at 
the  next  assizes  under  a  commission  of  gaol  delivery, 

«4&5WilLIV,c36. 
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There  is  no  appeal  from  a  fmding  of  facte  in  a  criminal 
case  save  to  the  Home  Secretary. 

It  only  remains  to  note  certain  ancient  local  Comrts,  the 
Court  of  Fleas  at  Durham,  of  Common  Pleas  at  Lancaster, 
which  by  virtue  of  ihQ*jura  regalia  once  granted  to  the  lords 
of  these  counties  palatine  enjoyed  a  jurisdiction  separate  from 
the  Westminster  Courts. 

We  may  now  consider  the  effect  of  the  Judicature  Acts 
of  1873,  1875,  upon  the  jurisdictions  with  which  we  have 
dealt. 

Section  II. 

The  Supreme  Court  of  Judicatube. 

§  1.  Fusion  qf  JurUdictioM. 

We  have  now  in  slight  and  imperfect  outline  obtained  a 
general  view  of  the  Superior  Courts  as  they  existed  in  1 873, 
when  the  Judicature  Act  was  passed,  and  until  November, 
1875,  when  it  came  into  operation  together  with  the 
Amending  Act  of  1875. 

We  have  before  us  tl^e  Chancery :  the  three  Common  Law 
Courts,  from  which  judges  went  as  commissioners  on  circuits 
Juris-  to  try  civil  cases  commenced  at  Westminster  and  criminal 
fu8^^  cases  arising  in  the  counties  where  the  commission  was 
executed :  the  Admiralty,  Probate  and  Divorce  Courts,  with 
their  respective  jurisdictions,  and  the  intermediate  Courts  of 
Appeal  from  these  various  Courts  of  first  instance. 

The  Judicature  Act  (1873)  in  its   first  section  took  all 

these  Courts  and  consolidated  them  into  one  Supreme  Court 

of  Judicature. 

Assign-  It  then  cut   this  Court  into  two  permanent  divisions,  a 

gj^^  ^      High  Court  of  Justice,  and  a  Court  of  Appeal :   and  pro* 

Court ;       ceeded  to  confer  jurisdictions  upon  each. 

To  the  High  Court  of  Justice  was  given  all  the  juris- 
dictions previously  exercised  by — 
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The  High  Court  of  Chancery,  as  a  Court  of  Common  Law 

and  of  Equity : 
The  Courts    of   Queen's  Bench,   Common   Pleas,  and 

Exchequer : 
The  Courts  of  Admiralty,  Probate  and  Divorce : 
The  Courts  created  by  Commissions  of  Assize,  Oyer  and 
Terminer,  Gaol  Delivery,  or  any  such  Commissions : 
The  Palatine  Courts  of  Pleas  at  Lancaster  and  Durham. 
To  the  Court  of  Appeal  was  given  the  jurisdiction  and  to  Court 
powers  of  the  Lord  Chancellor  and  Lords  Justices  of  Appeal  in 
Chancery,  of  the  Court  of  Exchequer  Chamber,  and  of  the 
Privy  Council  in  Admiralty  appeals. 

§  2,     Divisions  of  Supreme  Court. 

We  thus  have  two  divisions  of  one  great  Court.  The  first 
exercising  a  general  jurisdiction,  civil  and  criminal,  as  a  Court 
of  first  instance,  and  of  appeal  from  inferior  Courts :  the  other 
exercising  a  general  appellate  jurisdiction  in  civil  cases  firom 
the  decisions  of  the  first* 

Thus  is  concentrated,  in  one  Court,  equity  and  common  Ck>nceiitra- 
lawj  the  ecclesiastical  and  statutory  jurisdictions  enjoyed  by  j^^g^^. 
the  Courts  of  Probate  and  Divorce ;  the  civil  and  criminal  ^^^°*^ 
jurisdictions  of  the  Court  of  Admiiulty:  the  power  to  compel 
by  mandamus  the  discharge  of  a  public  duty  by  persons  or  bodies 
on  whom  such  duty  may  be  cast :  the  power  to  restrain  hy  pro* 
hibition  an  excess  of  jurisdiction  by  inferior  Courts :  the  power  by  Original. 
certiorari  to  take  cases  from  them  and  bring  them  before  itself. 

And  these  wide  powers  include  the  criminal  jurisdictions  of 
the  Court  of  Queen's  Bench,  of  the  commissions  of  oyer  and 
terminer  and  gaol  delivery^  and  of  the  Court  for  Crown  Cases 
Reserved. 

The  Court  of  Appeal  has  not  only  an  appellate  jurisdiction  Appellate. 
in  civil  cases  from  decisions  of  the  High  Court,  and,  where  s.  47. 
error  of  law  appears  on  the  record,  in  criminal  cases,  but  from  s.  48. 
jurisdictions  outside  the  High  Court,  in  matters  of  lunacy,  of 
bankruptcy,  in  cases  arising  in  the  Chancery  Court  of  the 
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County  Palatine  of  Lancaster,  and  in  the  Court  of  the  Lord 
Warden  of  the  Stannaries. 

§  3.     Divmofu  of  tie  Hi^h  Court, 

The  Supreme  Court  is  divided  into  a  High  Court  and  a 
Court  of  Appeal :    the  High  Court  is  itself  divided  for  the 
sake  of  convenience,  and  business  of  a  special  character  is 
assigned  to  each  Division  of  the  Court. 
The  In  the  first  instance   there  were  five  such  divisions: — 

Chancery ;  Queen's  Bench  ;  Common  Pleas ;  Exchequer ;  Pro- 
bate, Divorce  and  Admiralty.     But  in  1881  the  Queen  by 
Order  in  Council  exercised  a  power  conferred  on  her  by  the 
Act  of  1873  and  merged  the  Common  Pleas  and  Exchequer 
Divisions  in  that  of  the  Queen's  Bench. 
8.34(1873).      The  business  assigned  to  each  Division  corresponds  to  its 
Their         ancient  jurisdiction,  but  the  change  effected  by  the  Act  is 
marked  in  two  ways,     (i)  Any  judge  may  sit  in  a   Court 
belonging  to  any  Division,  or  may  take  the  place  of  any  otiier 
judge.     (2)  Any  relief  which  might  be  given  by  any  of  the 
The  fanon  Courts  whose  jurisdiction  is  now  vested  in  the  Supreme  Conrt^ 
equity.       ni^y  be  given  by  any  judge  or  Division  of  the  Supreme  Court: 
and  any  ground  of  claim  or  defence  which  would  have  been 
recognised  in  any  of  the  old  Courts  may  be  recognised  in 
any  Division  or  by  any  judge  of  the  new  Court.     Where 
rules  of  equity^  common  law,  or  admiralty  conflict,  the  Act 
states  which  rule  is  to  prevail  in  the  future,  and  in  cases  not 
89. 24, 25    specifieaUy  provided  for  enacts  that,  where  law  and  equity 
conflict,  equity  is  to  prevail. 

But  this  is  not  the  place  to  discuss  the  law  administered  or 
procedure  adopted  in  the  Supreme  Court,  further  than  is 
necessary  to  explain  its  constitution.  I  will  note  the  points 
in  which  it  comes  into  contact  with  the  central  executive. 

§  4.  TAe  Judges  of  the  Supreme  Court, 

Jj»<^^'       The  High   Court  consists  of  three  divisions  containing 
Court.        unequal  numbers  of  judges.     The  Chancery  division  consists 
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of  the  Lord  Chanoellor,  who  presides,  and  five  judges.  The 
Qaeen's  Bench  division  contains  the  Lord  Chief  Justice  of 
England,  who  presides,  and  fourteen  judges.  The  Probate, 
Divorce  and  Admiralty  division  has  but  two  judges,  the 
X^resident  and  another. 

All  these  judges,  save  the  Chancellor,  are  appointed  by  letters  Their  ap- 
patent  under  the  great  seal  on  the  advice  of  the  Chancellor.     ^^ 

They  are  required  to  take  the  judicial  oath  and  there-  Their 
after  hold  office  during  good  behaviour,  but  may  be  dis- 
missed on  address  of  both  Houses  of  Parliament.  They  are 
appointed  to  specific  divisions  of  the  High  Court,  but  any  one 
may  sit  for  another  in  any  divisional  court  ^,  and  the  Queen 
may,  by  sign  manual  warrant,  transfer  a  judge  permanently 
from  one  division  to  another  ^ 

The  Court  of  Appeal  consists  of  the  Master  of  the  Rolls  and  s.  31(1873). 
five  Lords  Justices  similarly  appointed.    It  usually  sits  in  two  Lords 
divisions  of  three  judges,  but  for  certain  purposes  two  will  Appeal, 
suffice. 

The  Queen  continues  to  issue  the  commissions  under  which  The  circuit 
the  judges  went  circuit  before  1875^  but  the  commissioner  gionen. 
acting  under  such  commission  is  to  be  '  deemed  to  constitute 
a  court  of  the  said  High  Court  of  Justice.'  His  powers  are  not 
therefore  limited  by  the  terms  of  this  commission,  for  he  can  do, 
in  respect  of  the  matters  brought  before  him,  everything  that 
a  judge  of  the  High  Court  sitting  at  Westminster  could  do. 

The  Judicature  Act  of  1875  conferred  power  on  the  Queen 
by  Order  in  Council  to  alter  the  circuits,  and  two  subsequent 
Acts  gave  powers  of  the  same  character  for  grouping  counties 
for  the  purpose  of  Winter  and  Spring  Assizes.  The  circuits 
have  undergone  more  change  by  this  means  in  the  last  sixteen 
years  than  at  any  time  since  the  reign  of  Henry  II. 

The  same  Act  gives  power  to  the  Que^n  by  Order  in  Council,  b.  17(1875). 
on  recommendation  of  the  Chancellor  and  certain  of  the  Bales  of 
judges,  to  make  rules  regulating  the  pleadings,  practice,  and 
procedure  of  the  Supreme  Court.     The  power  thus  given  and 

1  47  &  48  Vict.  c.  61.  s.  6.  ■  36  &  37  Vict.  c.  66.  s.  31. 
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the  authority  under  which  the  roles  are  to  be  made  has  been 
modified  by  s.  17  of  the  Appellate  Jurisdiction  Act  (1878)  and 
B.  19  of  the  Judicature  Act  of  1881.  The  rules  when,  made 
must  be  laid  before  both  Houses  of  Parliament  within  forty 
days  of  making,  or  of  the  beginning  of  the  next  session  after 
their  making,  and  come  into  force  tmless  within  the  next 
forty  days  either  House  addresses  the  Queen  to  annul  them. 
Under  these  provisions  an  elaborate  code  of  procedure  was 
drawn  up  in  1883  and  is  still  in  force. 
8-75US73)-  A  Council  of  Judges  of  the  Supreme  Com*t  should  meet 
annually  to  consider  defects  and  proposed  amendments  in  the 
administration  of  justice,  and  report  the  same  to  the  Home 
Secretary  for  the  consideration  of  the  Executive. 
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Section  III. 
Courts  op  Inferioe  Jurisdiction. 

§  1.     Civil  Courts. 

Until  1846  justice  in  civil  cases  was,  as  a  rule>  only  to  be 
obtained  at  Westminster,  or  by  means  of  an  action  begun  at 
Westminster  and  tried  under  a  commission  of  assize  on  circuit. 

The  ancient  county  court  had  ceased  to  exercise  any  juri^ 
diction.  The  local  courts  were  either  courts  in  chartered 
towns  ^  with  limited  powers,  or  courts  of  request,  bearing  the 
old  title  of  the  Court  of  Requests  at  Whitehall,  but  existing 
by  virtue  of  statute,  to  meet  the  needs  of  suitors,  in  towns 
which  were  willing  to  pay  for  such  a  convenience. 

In  1846  was  passed  the  first  County  Court  Act,  whereby 
the  country  was  divided  into  circuits  to  each  of  which  was 
assigned  a  local  Court  of  Record.    This  Court  was  intended  to 

'  Such  Courts  of  Record  existing  by  virtue  of  special  Acts  were :  The 
Mayor'8  Court  of  London ;  The  Passage  Court  of  Liverpool ;  The  Hundred 
Court  of  Record  of  Salfonl ;  The  Chancellor  s  Court  in  the  University  <^ 
Oxford.  Courts  existed  by  charter  in  Bristol  (the  Tolzey  and  Pie  Poudre 
Court),  Derby,  Exeter,  Kingston  upon  Hull,  Newark,  Northampton,  Norwich, 
Peterborough,  Preston,  Romsey,  and  South wark.  Wilson,  Ptaciice  of  the 
Supreme  Court  [ed.  7],  p.  121. 
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enable  small  debts  to  be  recovered  cheaply  and  by  a  uniform 
mode  of  procedure.     They  were  limited  in  jurisdiction  by  the 
amount  of  the  sum  recoverable  and  the  character  of  the  action 
"brought.     But  they  have  gradually  acquired  from  Parliament 
an  extended  jurisdiction  in  both  respects,  and  are  now  not  so 
much  a  relief  to  the  poor  suitor  as  to  the  judges  of  the  High 
Court.     But  into  this  matter  we  need  not  enter.    The  judges 
of  the  County  Courts  are  appointed  and  may  be  dismissed  by 
the  Lord  Chancellor,  who  may,  with  the  rule  committee  of  the 
judges,  make  rules  for  their  procedure.    An  appeal  lies  from  Appeal 
their  decision  to  the  High  Court  of  Justice,  and  the  statutes  to  High 
respecting  them  have  been  consolidated  by  an  Act  of  1888  ^'"^• 
(51  &  52  Vict.  c.  43). 

§  2.  Criminal  Courts. 

The  inferior  criminal  jurisdictions  are  those  of  the  Justices 
of  the  Peace  trying  indictable  offences  at  Quarter  Sessions  or 
exercising  a  summary  jurisdiction. 

Every  county  has  its  commission  of  the  peace,  but  there  are  The  Com- 
some  exceptional  cases.  The  three  Bidings  of  Yorkshire  and  ^^^^. 
the  three  divisions  of  Lincolnshire  have  separate  commissions, 
and  there  are,  here  and  there,  some  '  liberties '  or  excepted  juris- 
dictions, corresponding  to  the  *j)eculiars '  of  the  ecclesiastical 
world  On  this  commission  are  placed  all  the  judges  of  the 
Supreme  Court,  all  the  members  of  the  Privy  Council,  and 
such  persons,  being  qualified  by  ownership  of  land  or  occupa- 
tion of  a  dwelling,  worth  jEioo  a  year,  as  the  Queen,  acting 
through  the  Lord  Chancellor  on  the  recommendation  of  the 
Lord  Lieutenant,  may  choose.  The  Lord  Lieutenant  is,  in 
practice,  the  Castos  Botulorum,  the  chief  of  the  justices,  and 
keepei;  of  the  records  of  the  county. 

I  have  elsewhere  spoken  of  the  administrative  functions  of  the  Justice 
the  justice  of  the  peace.     His  judicial  duties  are  twofold.     At  peaoe. 
Quarter  Sessions,  held  four  times  a  year,  the  justices  of  the 
peace  form  a  court  to  try  indictable  offences  with  a  jury,  and 
to  hear,  without  a  jury,  appeals  from  justices  sitting  as  courts 
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of  summary  jurisdiction^  and  on  matters  of  rating  and  licens- 
ing, and  the  administration  of  the  poor-hiw.  The  chairman, 
elected  by  the  justices,  takes  the  part  of  the  judge  at  a 
criminal  trial,  but  he  is  only  the  presiding  officer  and  spokes* 
man  of  the  justices  who  form  the  court. 

The  summary  jurisdiction  of  magistrates  rests  entirely  upon 
statute,  is  exercised  in  petty  sessional  divisions,  and  must  be 
exercised  by  two  justices  sitting  together^. 

It  may  explain  what  has  just  been  said  if  I  deal  parenthetic- 
ally and  briefly  with  the  person  tried  and  his  possible  offence. 
Certain   offences  can,   and   others   cannot,  be  sununarily 
punished. 
Procedure       A  man  may  commit  or  be  suspected  of  having  committed  an 
1^^^         offence  that  cannot  be  summarily  punished.    A  single  justice 
of  the  peace  may  then,  after  a  preliminary  examination,  take 
such  steps  as  will  ensure  that  he  is  at  hand  when  wanted  for 
trial.    This  is  done  by  commitment  to  prison  or  by  taking 
bail  for  his  appearance.    An  indictment  is  then  framed.    The 
offence  may  be  triable  at  Quarter  Sessions  or  it  may  be  of 
a  class  reserved  for  a  judge  of  the  High  Court  sitting  on  Com- 
mission.   In  either  case  a  grand  jury  is  charged  by  the 
presiding  judge,  and  finds  whether  or  no  the  indictment  is 
a  true  bill.     If  it  finds  in  the  aflirmative  the  prisoner  is 
arraigned,  tried,  and  found  guilty  or  not  guilty  on  the  verdict 
of  a  petty  jury. 
By  what        There  are  then  certain  offences  which  may  be  tried  by  sum- 

courts 

triable.  mary  jurisdiction,  by  two  justices  sitting  without  a  jury  at 
petty  sessions.  Others  cannot  be  so  tried,  but  may  be  tried 
at  Quarter  Sessions  with  a  juiy.  Others  again  can  only  be 
tried  by  a  Commissioner  on  circuit  or  judge  of  the  High  Court. 
And  there  is  yet  another  class  of  offences,  where  the  prisoner, 
at  his  option,  may  be  summarily  tried  by  two  justices  at  petty 
sessions,  or  conmiitted  for  trial  at  Quarter  Sessions  or  Assizes. 

Appeals.  But  as  regards  the  connection  of  inferior  and  central  juris- 
diction in  criminal  cases  it  is  enough  to  say  that  an  appeal 

^  See  Summary  Jurisdiction  Act  (1879),  4^  ^  43  ^c^-  c.  49. 
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lies  from  a  Court  of  Bommarj  jurisdiction  not  only,  under 
certain  conditions,  to  Quarter  SessionB,  but  under  other  con- 
ditions directly  to  the  High  Court. 

The  appeal  to  Quai'ter  Sessions  is  statutory,  as  is  also  the  Interven- 
appeal  from  Quarter  Sessions  to  the  High  Court.     But  the  High 
High  Conrt  may  be  moved  ditectly  by  appUcation  for  a  writ  <^<^- 
of  certiorari  to  quash  orders  in  which  justices  had  no  jurisdiction 
or  for  a  writ  of  mandamus  to  compel  justices  to  discharge  a 
duty  cast  upon  them. 

The  borough  magistracy  must  be  disting^hed  from  that  of  The 
the  County.     Some  boroughs  have  no  Commission  of  the  mi^^rate. 
Peace.     They  then  fall  under  the  jurisdiction  of  the  shire. 
Some  have  a  Commission  of  the  Peace  but  no  Quarter  Sessions. 
Their  justices  then  can  only  exercise  a  summary  jurisdiction. 
Some  have  a  Court  of  Quarter  Sessions,  but  here  the  borough 
justices  do  not,  as  in  the  County,  act  as  judges :  the  borough 
pays  and  the  Queen  appoints  a  Recorder,  a  barrister  of  not  The 
less  than  five  years'  standing  who  with  a  jury  of  the  borough 
tries  such  cases  as  are  not  reserved  for  the  superior  Courts. 

The  Stipendiary  magistracy  is  an  institution  which  took  its  The  Sti- 
rise  in  the  metropolis,  where  a  number  of  jurisdictions  con-  ^ 
verged.     The  City  of  London,  the  City  of  Westminster,  the 
Liberty  of  the  Tower,  each  had  a  separate  Commission  of  the 
Peace,  and  the  rest  of  this  aggregate  of  houses  would  fiill  under 
commissions  for  Kent,  Middlesex,  Surrey,  and  Essex. 

To  meet  the  diflSculty  a  series  of  Acts  has  constituted  a  in  the  Me- 
body  of  paid  magistrates,  each  of  whom  is  in  the  Commission  ^^  ^^' 
of  the  Peace  for  the  four  counties  named,  for  Hei-tfordshire, 
Westminster,  and  the  Liberty  of  the  Tower.  They  are  twenty- 
three  in  number,  sitting  in  thirteen  courts.  They  do  not  sit 
together,  but  each  has  the  power  of  two  justices  where  two 
are  needed  for  any  judicial  act. 

For  Middlesex  also  Quarter  Sessions  are  held  twice  a  month.  The 
and  the  County  Bench  is  presided  over  by  a  paid  assistant  judge. 
jndge. 


^  «n>  ««  «'°*^°' 
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Courts   Martial  are  also   avowedly  outside  the  ordinary  Courts 

conrse  of  law.     But  they  are  so  far  subject  to  the  Supreme 

Court  that   they  can  be  kept  within  the  bounds  of  their 

limited  jurisdiction  by  writ  of  prohibition :  are  liable  to  have 

A   matter  removed  from  their  cognizance  by  writ  of  certioran^ 

if  it  be  one  in  which  they  intrude  on  the  jurisdiction  of 

tlie  High  Court ;   may  be  required  by  writ  of  habeas  corpti€ 

to  set  free  a  person  improperly  detained  in  custody:    may 

find  their  members  made  liable  to  actions  for  damages  if  they 

act  in  excess  of  their  jurisdiction  to  the  injury  of  another. 

But  the  Courts  Martial  are  exceptional  Courts  permitted 
every  year  for  a  year  by  the  Army  Act.  While  it  acts  within 
its  jurisdiction  no  appeal  lies  save  to  the  superior  authority, 
or  to  the  Crown,  who  by  Statute  may  confirm  its  sentence 
or  send  it  back  for  revision. 

§  2,    Ecclesiastical  Courts, 

The  Ecclesiastical  Courts   are   different*      They  too  are  Their  con- 
liable  to  restraint  upon  excess   of  jurisdiction  by  writ  of  ^th  cen- 
prohibition,  but  for  the  purpose  of  giving  effect  to  their  *^^"^*" 
sentences  they  must  have  recourse  to  the  procedure  of  the 
High  Court,  and  they  lead  up  to  the  Final  Court  of  Appeal 
in  the  Judicial  Committee   of  the  Privy  Council.     I  will 
not  deal  with  the  history  of  the  Ecclesiastical  Courts  from 
the  time  that  the  Conqueror  severed  them  from  the  secular 
Courts.     It  will  perhaps  be  sufficient  to  note  the  jurisdiction 
which  they  exercised  in  183a,  as  being  in  point  of  power, 
though  not  perhaps  in  point  of  use,  their  mediaeval  jurisdiction ; 
and  then  to  note  the  changes  which  have  since  taken  place. 

•  The  Ecclesiastical  Jurisdiction,*  so  ran  the  report  of  the  Eccle-  Their 
siastical  Courts  Commission  of  1832,  ^comprehends  causes  of  a^ra"''' 
Civil  and  Temporal  nature ;  Bome  partaking  both  of  a  spiritual 
and  civil  character;  and,  lastly,  some  purely  spiritual. 

'  In  the  first  class  are  testamentary  causes.     Matrimonial  causes  in  tern- 
for  separation  and   for   nullity   of   marriage   which   are  purely  P^'*^* 
questions  of  civil  right  between  individuals  in  their  lay  character, 
and  are  neither  spiritual  nor  affecting  .the  church  establishment. 
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mixed,  '  The  second  class  comprises  causes  of  a  mixed  description,  as 

suits  for  Tithes,  Church  Rates,  Seats,  and  Faculties, 
and  '  The  third  class  includes  church  discipline  and  the  correction  of 

^MM  offences  of  a  spiritual  kind.  They  are  proceeded  upon  in  the  way 
oi  criminal  suits  pro  salute  cmimtUy  and  for  the  lawful  correction  of 
manners.  Among  these  are  offences  committed  by  the  Clergy 
themselves,  as  neglect  of  duty,  immoral  conduct,  advancing 
doctrines  not  conformable  to  the  Articles  of  the  Church,  suffering 
dilapidations  and  the  like  offences :  also  by  Laymen,  such  as 
brawling,  laying  violent  hands  and  other  irreverent  conduct  in  the 
church  or  churchyard,  violating  churchyards,  n^lecting  to  repair 
ecclesiastical  buildings,  incest,  incontinence,  defamation  ;  all  these 
are  termed  causes  of  correction,  except  defamation  which  is  of 
an  anomalous  character. 

'  These  offences  are  punished  by  monition,  penance,  excommuni* 
cation,  suspension  db  ingressu  ecdesia^,  suspension  from  office,  and 
deprivation  \' 

Changes  The  reduction  of  these  topics  has  been  considerable  since 
nnce  i  3a.  jg^jj^  Testamentary  and  matrimonial  causes  were  removed  to 
the  courts  constituted  by,  20  8c  21  Vict.  cc.  77-85,  and  are 
now  dealt  with  in  the  Probat<e,  Divorce  and  Admiralty- 
Division.  Suits  for  defamation  were  abolished  by  18  &  19 
Vict.  c.  41 ;  proceedings  against  laymen  for  brawling  by  23 
&  24  Vict.  c.  3a ;  church  rates  have  ceased  to  be  compulsory ; 
tithe  has  been  commuted  for  a  rent-charge;  liability  for 
dilapidations  depends  on  an  order  to  be  made  by  a  bishop ;  and 
jurisdiction  in  cases  of  perjury  has  been  inferentially  removed 
to  the  temporal  courts^. 

But  we  will  now  go  to  the  courts  by  which  this  jurisdiction 
is  administered. 
The  Arch-  The  Couiii  of  the  Archdeacon  is  the  lowest  in  the  scale  of 
(^^  *  the  ecclesiastical  courts.  In  jurisdiction  it  would  seem  to  be 
competent  to  deal  with  all  such  cases  as  might  go  before  the 
bishop's  court,  but  in  practice  the  cases  in  which  the  Arch- 
deacon s  Court  has  been  called  upon  to  exerdse  its  functions 

^  Report  of  Ecclesiastical  Courts  Commission,  1832,  set  ont  in  HiHtorical 
Appendix  to  the  Ecclesiastical  Courts  Commission,  1883,  vol.  i.  p.  193. 
*  Phillimore  v.  Mackon,  L.  B.,  i  P.  D.  481. 
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are  rate  in  modem  times  ^.  The  judicial  poweiB  of  the  arch- 
deacon seem  to  be  exercised  in  a  summary  way  over  matters 
connected  with  repairs  of  church  buildings  in  his  archdeaconiy. 
These  he  may  visit  every  year,  and  must  visit  once  in  three 
years. 

The  court  of  the  Bishop  or  Consistory  Court  is  next  in  The 
order  of  the  Courts  Christian,  or  ecclesiastical  courts.  Gourt. 

As  to  this  court  we  must  note  two  things,  of  which  the 
first  is  the  mode  in  which  justice  is  there  administered. 

When  the  business  of  the  spiritual  courts  grew,  as  it  did 
rapidly  after  the  Conquest,  the  bishops  found  that  the  judicial 
work  cast  on  them  was  so  far  in  excess  of  their  powers  that 
the  courts  of  the  archdeacons  were  acquiring  more  business  and 
jurisdiction  than  was  consistent  with  the  authority  of  the  bishop. 

Hence  they  delegated  their  judicial  work  to  professional  Delegation 
lawyers,  their  officials,  chancellors,  commissaries,  or  vicars-  Uons, 
general  Such  an  officer  was  first  appointed  to  hold  at  the 
pleasure  or  for  the  life  of  the  bishop,  then  he  came  to  hold  for 
his  own  life,  and  in  the  last  century  it  became  the  practice  to 
make  the  appointment  by  letters  patent  under  the  seal  of  the 
diocese. 

The  Dean  and  Chapter  in  most  dioceses  ratify  the  appoint- 
ment of  the  Chancellor  or  Vicar-General',  and  the  bishop  is 
thus  excluded  from  resuming  a  power  once  delegated ;  but  in  beyond  re- 
some  dioceses  the  bishop  reserves  certain  matters  to  be  dealt 
with  by  himself. 

1  FhiUimore,  Eodenastioal  Law,  i.  24a,  3. 

'  The  Vicar-Greneral  leems  to  be  the  exponent  of  the  more  eBpedally 
■piritnal  joiifldiotion  of  the  Bishop.  The  Chancellor  of  the  Diocese  is  de- 
■oribed  in  patents  as  *  Vicar-General  in  spirituals  and  principal  official.'  It 
appears  from  endenoe  giTen  before  the  Ecclesiastical  Courts  Commission 
(Report,  Tol.  ii.  p.  83)  that  the  Vicar-General  exercised  the  bishop's  jurisdiction 
over  the  clergy,  while  the  principal  official  dealt  with  contentious  cases  and 
those  of  a  temporal  character. 

In  the  case  of  bishops  the  offices  are  held  by  the  same  person ;  but  the 
principal  official  and  Vicar-General  of  an  Archbishop  are  two  different 
persons,  and  in  the  Court  of  Audience  the  Vicar-Greneral  represents  the 
Archbishop. 

'  See  the  paienii  of  the  officials  principal  Sco.  of  the  proyinces  and  dioceses 
of  England  and  Wales,  EocL  Courts  Commission,  vol.  ii.  pp.  659-4S98. 

VOL.  n,  P  f 


434  THE  CEOWN   AND  THE   COUETS.  [Chap.X. 

The  second  point  to  note  is  the  effect  of  two  statutes  of 
the  present  reign  upon  the  jurisdiction  of  the  bishop. 
TheChuich      The  ChuTch  Discipline  Act,   1840  (3  &  4  Vict.   c.  86), 
Act;^    ^  provides  a   mode   of  dealing  with   offences,  by  persons  in 
orders,  against  the  laws  ecclesiastical,  or  with  scandal  or 
report  attributing  such  offences. 
lU  require-      The  bishop  in  whose  diocese  the  offence  is  alleged  to  have 
procedure,  been  Committed  may  appoint  a  commission  of  five,  of  whom 
one  must  be  his  vicar-general,  or  an  archdeacon  or  rural  dean 
of  the  diocese.     They  may  inquire,  take  evidence  on  oath,  and 
report  to  the  bishop.     If  there  is  found  to  be  a  prima  facie 
case,  the  matter  passes  into  the  hands  of  the  bishop  in  whose 
diocese  the  accused  clerk  is  beneficed,  wherever  the  offence 
may  have  been  committed.     The   bishop  may,  before   the 
commission  has  sat  or  reported,  deal  with  the  matter  with 
the  consent  of  the  accused ;  or  he  may  after  report  try  the 
case  himself  with  three  assessors,  or  he  may  send  the  case  by 
letters  of  request  to  the  court  of  the  province,  that  is  to  the 
Archbishop's  Court, 
and  iu  The  Act  has  affected  the  jurisdiction  of  the  bishop  in  more 

ways  than  one.  Directly,  it  supersedes  all  other  modes  of 
trying  clerks  for  ecclesiastical  offences,  and  requires  the  bishop 
to  try  the  case  in  person,  thus  limiting  his  power  of  acting 
through  a  vicar-general  or  commissary.  Indirectly,  by  giving 
power  to  send  such  cases  to  the  provincial  court,  it  has  suggested 
the  constant  use  of  such  a  power,  and  so  has  brought  into 
disuse  the  diocesan  jurisdiction  over  such  offenders. 
The  Public  The  Public  Worship  Act,  1874,  creates  a  procedure  for 
Act  offences  against  the  ceremonial  law  of  the  church :  enabling 

the  archdeacon  of  the  archdeaconry,  the  churchwarden,  or 
three  parishioners  of  the  parish,  wherein  the  alleged  offence 
has  taken  place,  to  make  a  representation  to  the  bishop.  The 
bishop  may  hold  that  no  proceedings  should  be  taken^  or  he 
may,  if  both  parties  will  accept  his  decision  without  appeal, 
hear  and  decide  the  case.  Otherwise  it  must  be  transmitt-ed 
to  the  court  of  the  province :  ^ith  this  we  have  now  to  deal. 
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The  Provincial  Court  is  the  Court  of  the  Archbishop  ofTheCourtH 
the  province.     In   the  province  of  Canterbury  until   1857  jvovince 

there  were  four  such  courts.  ?^  Canter- 

bury, 

(a)  The  court  of  the  official  Principal  of  the  Archbishop  of  the 
decided  cases  on  appeal  from  the  diocesan  courts ;  and  cases  of  principal, 
iirst  instance  either  because  sent  by  letters  of  request,  or,  before 

the  Reformation,  in  virtue  of  the  legatine  authority  of  the 
archbishop. 

The  official  principal  was  the  Dean  of  Arches,  so  called 
because  he  held  his  court  in  Bow  Church  (Sancta  Maria  de 
Arcubus),  thus  taking  the  title  of  a  subordinate  judge  whose 
office  he  absorbed. 

(b)  The  original  Court  of  Arches,  dealing  with  cases  arising  of  the 
in  the  thirt^een  parishes  of  London  which  were  exempt  from 

the  jurisdiction  of  the  Bishop  of  London  and  were  '  peculiars  * 
of  the  Archbishop. 

(c)  The   Court  of  Audience,   which  dealt  with   matters  of  personal 

,  .  ....  juriadic- 

reserved  by  the  Archbishop  for  his    personal  jurisdiction  ^.  tion, 
These  he  decided  for  himself  with  the  aid  of  assessors,  or,  if 
his  vicar-general  acted  as  judge,  he  acted  not  in  his  own  name 
but  in  that  of  the  Archbishop. 

(rf)  The  Prerogative  Court,  which  exercised  the  testa-  of  civil 
mentary  and  matrimonial  jurisdiction  vested  in  the  Church  tion, 
Comrts.  Most  of  the  business  thence  arising  was  done  in  the 
Provincial  Courts,  though  the  Diocesan  Courts  could  deal  with 
such  cases.  This  jurisdiction  was  taken  away  in  1857,  and 
conferred  on  the  newly-constituted  Probate  and  Divorce 
Courtis. 

The  Courts  of  the  Province  of  York  were  the  Chancery  of  York. 
Court,  and,  before  1 857,  the  Prerogative  Court ;  the  former 

^  It  is  presumably  in  the  Court  of  Audience  that  the  Archbishop  sits  as  a 
judge  of  first  instance  to  try  a  suffragan  bishop  of  the  province.  For  though 
his  Grace  the  Archbishop  in  the  judgment  in  which  he  decided  in  favour  of  his 
jurisdiction  in  the  recent  case  of  Bead  v.  The  Bishop  of  Lincoln  speaks  of  the 
Court  of  Audience  as  distinct  from  the  Court  in  which  he  then  pre3ided,  it  is 
not  easy  to  see  what  other  provincial  Court  would  be  appropriate. 

V  {  2 
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ezaxnaing  the   appellate  and  original  jmiadiction  in  eecle- 
Biastical  matters. 
The  The  mode  of  appointment  of  the  officials  pnncipal  of  the 

principal,  two  provincial  courts  has  been  altered  by  the  Pablic  Worriiip 
Act  of  1874.  Before  that  Act  each  Archbishop  made  his  ap- 
pointment by  letters  patent  under  the  archiepiscopal  seal,  the 
person  designated  having  previously  subscribed  to  the  lliirty- 
nine  Articles. 

The  Act  of  1874  provided  that  the  judge  created  for  the 
purposes  of  the  Act  should  be  appointed  by  the  two  arch- 
bishops, but  that  their  appointment  needed  confirmation  by 
the  Sign  Manual  Warrant  of  the  Queen ;  and  further  that  the 
judge  so  constituted  should,  as  the  places  of  officials  principal 
in  each  province  became  vacant,  enter  upon  those  offices 
ex  officio. 

Thus  the  appointment  of  their  officials  principal  by  the 
two  archbishops  is  made  subject  to  the  approval  of  the  Crown. 

Here  we  must  leave  the  Ecclesiastical  Courts  till  we  take 
them  up  again  in  dealing  with  the  Court  of  Final  AppeaL 

I  must  pass  briefly  over  the  courts  in  Scotland,  Ireland,  and 
the  Colonies.  I  have  touched  elsewhere  upon  those  of  the 
Channel  Islands  and  the  Isle  of  Man. 


§  8.     Courts  of  Scotland. 
The  Court       The  Scotch  Court  of  Session  corresponds  in  Scotland  to  the 

of  Session.  ,  , 

Supreme  Court  of  Judicature  in  England.  It  is  the  highest 
civil  tribunal,  and  the  jurisdictions  of  other  Scotch  Courts, 
though  not  so  completely  merged  in  it  as  are  similar  English 
jurisdictions  in  that  of  the  Supreme  Court,  have  come  to  be 
exercised  by  its  members. 

The  Court  consists  of  a  Lord  President,  a  Lord  Justice 
Clerk,  and  eleven  Lords  Ordinary.  It  is  divided  into  an 
Outer  and  an  Inner  House.  The  Inner  House  sits  in  two 
divisions  of  four  judges,  the  Lord  President  in  one,  the 
Lord  Justice  Clerk  in  the  other.    The  Outer  House  consists 
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of  five  jndgoB  aittdng  singly;  its  jurisdiction  is  subordinate  to 
that  of  the  Inner  House. 

It  should  be  noted  that  in  Scotland  the  distinction  between 
law  and  equity,  which  has  been  so  marked  a  feature  in  the 
history  of  English  law,  has  never  existed,  and  that  the  jury  to 
determine  questions  of  fact  in  civil  cases  is  a  modem  institution 
derived  from  England^  and  consists  of  a  body  of  twelve.  The 
juiy  in  criminal  cases  is  a  part  of  the  ancient  procedure,  and 
consists  of  a  body  of  fifteen. 

There  are  now  absorbed  into  or  associated  with  the  Court  of 
Session  the  following  courts :— - 

The  Jury  Courts  which  from  1815  to  1830^  determined  The  Jury 
disputed  questions  of  fact  remitted  to  it  from  the  Court  of 
Session :  it  is  now  a  department  of  the  Court  of  Session  for 
this  purpose. 

The  Court  of  Exchequer^  constituted  at  the  time  of  the  The  Ex- 
Union  as  a  revenue  court,  from  which  error  lay  direct  to  the  ^ 
House  of  Lords :  it  is  now  ^  wholly  merged  in  the  Court  of 
Session. 

The  Court  of  Teinds  deals  with  the  tithe  of  parishes  The  Court 
throughout  Scotland.  Its  functions  are  partly  adminis- 
trative, corresponding  to  those  of  the  Ecclesiastical  Com- 
missioners in  England,  partly  judicial,  being  concerned  with 
the  valuation  of  the  tithe  and  the  enforcement  of  payment. 
Its  judges  are  the  judges  of  the  Court  of  Session,  and  its 
decrees  are  enforced  by  the  process  of  the  Court  of  Session, 
but  it  remains  a  separate  court  with  a  separate  official  staff. 

The  Court  of  Admiralty  was  a  distinct  court  with  a  civil  The  Court 
and  criminal  jurisdiction  until  1830,  when  its  civil  jurisdiction  minity. 
was  assigned  to  the   Court  of  Session,  its  jurisdiction  in 
matters  of  prize  to  the  English  Court  of  Admiralty  and  its 
criminal  jurisdiction  to  the  Court  of  Justiciary. 

The  Supreme  Criminal  Court  in   Scotland  is  the   High  The  Court 
Court  of  Justiciary,  of  which  the  Lord  Justice  General  is  ^j^. 
President.    This  office  is  now  united  with  that  of  the  Lord 

»  I  Wfll.lV,  c.  9.  *  19  &  ao  Vict,  c  65. 
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President  of  the  CSourt  of  Session,  in  whose  absence  the  Lioid 
Justice  Clerk  presides,  while  five  Lords  of  Session  are  Lords 
Commissioners  of  Justiciary. 

They  sit  singly,  with  a  jury  of  fifteen,  to  try  criminal  cases, 
and  in  a  court  of  two  or  more  to  review  the  decisions  of  inferior 
courts :  from  their  decision  there  is  no  appeal. 

Circuits  are  held  twice  a  year  for  civil  as  well  as  for 
criminal  cases,  for  which  purpose  Scotland  is  divided  into  three 
districts. 
Inferior  The  principal  of  the  inferior  courts  of  Scotland  is  that  of  the 

^^  '  Sheriff,  which  enjoys  a  civil  and  criminal  jurisdiction  corre- 
sponding somewhat  to  that  of  the  county  court  and  the  Court 
of  Quarter  Sessions  in  England* 

The  sheriffs,  like  the  Lords  of  Session,  are  appointed  by  the 
Crown,  and  hold  office  during  good  behaviour,  or  ad  vUam  aid 
eulpam  \ 

§  4.   Irisi^  Indian^  and  Colonial  Courts. 

Irish  With   the  Irish  Courts,  their  points  of  resemblance  and 

our  B.  difference  from  the  English  Courts,  I  do  not  propose  to  deaL 
The  superior  courts  fall  under  a  Judicature  Act  passed  for 
Ireland  in  1877^.  The  points  of  resemblance  so  &x  exceed 
the  points  of  difference  in  the  superior  courts,  and  the  inferior 
courts  would  take  so  much  more  space  to  describe  than  is 
proportionate  to  the  scope  of  this  work,  that  I  am  compelled  to 
let  them  pass. 

Indian.  The  superior  courts  in  India  are  the  creation  of  the  Indian 

High  Courts  Act  of  1861  \  This  Act  enables  the  Queen  to 
establish,  by  letters  patent  under  the  Great  Seal,  High  Courts 
of  Judicature  for  Bengal,  Madras,  and  Bombay,  and  also,  if 
she  so  please,  for  the  North- West  Provinces.  Upon  these 
courts  may  be  conferred  such  jurisdiction,  civil,  criminal, 
Admiralty  and  Vice-Admiralty,  testamentary,  intestate  and 

^  For  an  aooount  of  Jnaticei  of  the  Peace  and  other  inferior  Courts  in 
Scotland  X  mast  refer  the  reader  to  Lorimer*i  Mandbook  of  the  Law  €f 
Scotland,  pp.  485-505. 

'  40  &  41  Vict.  c.  57.  '  34  &  25  Vict.  c.  104, 
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matrimonial,  original  and  appellate,  as  the  Qaeen  may  firom 
tdme  to  time  hj  letters  patent  direct. 

The  colonial  courts  are  constitated  (i)  by  the  Crown  Colonial, 
either  in  virtae  of  its  prerogative,  or  under  statutory  powers 
such  as  were  conferred  by  the  British  Settlements  Act,  and 
similar  Acts  in  the  case  of  individual  colonies ;  or  {2)  in  the 
case  of  colonies  with  legislative  institutions,  under  the  Colonial 
Xiaws  Act  of  1865,  ^8  &  29  Vict.  c.  6^,  s.  5 : — 

'Every  Colonial  Legislature  shall  have,  and  be  deemed  at  all 
times  to  have  had,  fall  power  within  its  jurisdiction  to  establlBh 
Comis  of  Judicature,  and  to  abolish  and  reconstitute  the  same,  and 
to  alter  the  constitution  thereof,  and  to  make  provision  for  the 
administration  of  juBtice  therein;  and  every  Representative 
Legislature  shall,  in  respect  to  the  Colony  under  its  jurisdiction, 
have,  and  be  deemed  at  all  times  to  have  had,  full  power  to 
make  laws  respecting  the  constitution,  powers,  and  procedure  of 
such  Legislature ;  provided  that  such  laws  shall  have  been  passed 
in  such  manner  and  form  as  may  from  time  to  time  be  required 
by  any  Act  of  Parliament,  Letters  Patent,  Order  in  Council,  or 
Colonial  Law  for  the  time  being  in  force  in  the  said  Colony.' 

Admiralty  Courts  in  the  colonies   have   had   a  different  Vice- 
history  to  others.     Admiralty  jurisdiction  existed  to  deal  with  coirrtT  ^ 
matters  arising  at  sea,  outside  the  purview  of  other  courts. 
So  the  creation  of  Vice- Admiralty  Courts  in  the  colonies  was 
not  the  establishment  of  a  new  jurisdiction,  but  of  machinery 
for  giving  effect  to  one  already  existing. 

Acts  of  1863  and  1867^  gave  facilities  for  establishing  such 
courts  in  all  the  colonies  by  instrument  under  the  seal  of  the 
Admiralty,  and  these  Vice-Admiralty  Courts  were  emanations 
of  the  Admiralty  Court  at  home.  But  in  1890^  these  im- 
perial courts,  existing  side  by  side  with  the  colonial  courts, 
were  abolished,  and  their  duties  and  powers  transferred,  or  the 
colonial  legislatures  were  empowered  to  transfer  them,  to  the 
colonial  courts. 

*  a6  &  37  Vict.  0.  24,  30  &  31  Vict.  c.  45. 

*  53  *  54  Vict.  0.  a;. 
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Sbctiok  V. 
The  Courts  ov  Fieal  Appeal. 

The  last  resort  of  the  suitor  is  to  the  Crown  in  Parliament 
or  to  the  Crown  in  CoimciL  To  use  more  fitmiliar  terms, 
the  final  Courts  of  Appeal  are  the  Hoose  of  Lords  and  the 
Judicial  Committee  of  the  Privy  ConndL 

I  have  noted  the  mriiy  of  the  cases  in  which  decisions 
on  matters  of  criminal  law  are  liable  to  review  otherwise  than 
by  the  Court  for  Crown  cases  reserved,  and  the  exceptional 
character  of  the  criminal  jurisdiction  of  the  Court  of  the  Lord 
High  Steward  and  of  the  Courts  Martial.  We  may,  therefore, 
consider  that  criminal  law  is  excluded  finom  this  section 
unless  specially  named. 

It  remains  to  consider  how  the  Courts  with  which  we  have 
dealt  are  grouped  respectively  under  the  House  of  Lords  and 
the  Judicial  Committee  of  the  Privy  Council. 


The  Ap- 
pellate 
Jurifldie- 
tion  Act. 


English 
appeals. 


§  1.  The  House  of  Lords. 

The  jurisdiction  of  the  House  of  Lords  rests  now  upon 
the  Appellate  Jurisdiction  Act,  1876,  of  which  the  3rd 
section  enacts  that,  subject  to  certain  provisions  in  the  Act, 
an  appeal  shall  lie  to  the  House  of  Lords  from  any  order  or 
judgment  of  any  of  the  Courts  following  : — 

'  (i)  Of  Her  Majesty's  Court  of  Appeal  in  England ;  and  (2)  of 
any  Court  in  Scotland  from  which  error  or  an  appeal  at  or  im- 
mediately before  the  commencement  of  this  Act  lay  to  the  House 
of  Lords  by  common  law  and  by  statute  ;  and  (3)  of  any  Court  in 
Ireland  from  which  error  or  an  appeal  at  or  immediately  before 
the  commencemeut  of  this  Act  lay  to  the  House  of  Lords  at 
common  law  or  by  statute.* 

I  have  written  elsewhere  of  the  process  by  which  the 
House  of  Lords  became  a  Court  of  error  from  the  English 
courts  of  common  law,  and  a  Court  of  Appeal  from  the  English 
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courts  of  eqnitjr.  It  is  enoughj  therefore,  to  eay  here  that, 
with  few  exceptions^,  eveij  litigant  may  obtain  a  review 
of  any  order  or  judgment  of  the  High  Court  of  Justice  in  the 
Court  of  Appeal :  and  that  from  this  last  a  final  appeal  may 
be  brought  by  way  of  petition  to  the  House  of  Lords. 

The  suitor  prays  for  a  review  of  the  order  or  judgment 
appealed  against  and  that '  the  order  may  be  reversed,  varied 
or  altered,  or  that  the  petitioner  may  have  such  other  relief 
in  the  premises  m  to  Her  Majesty  the  Queen  in  Her  High  Court 
cf  Parliatnent  may  eeem  meet* 

Error  on  the  record,  as  distinct  firom  appeal,  is  abolished  \ 
The  Scotch  Courts  fix>m  which  before  the  Act  of  Union  Scotch 
an  appeal  lay  to  the  Parliament  of  Scotland  were  the  Courts 
of  Session  and  of  Teinds.  No  provision  was  made  by  the 
Act  of  Union  for  an  appeal  to  the  British  House  of  Lords, 
but  the  jurisdiction  of  the  House  appears  to  have  been 
accepted  without  controversy'.  Provision  was  made  for 
error  and  appeal  from  the  Scotch  Court  of  Exchequer  con- 
stituted by  6  Anne,  c.  26,  s.  9. 

Practically  Scotch  appeals  come  to  the  House  of  Lords 
from  the  Inner  House  of  Session^,  and  the  Act  of  1876  has 
merely  given  statutory  affirmation  to  existing  practice. 

As  regards  the  appellate  jurisdiction  of  the  Irish  House  of  Irish 
Lords  before  1720  there  has  been  some  controversy,  into  ^^ 
which  I  will  not  enter  ^. 

The  Declaratory  Act  of  1820  denied  and  took  away  theHiBtory. 
jxuisdiction  of  the  Irish  House  of  Lords.    The  repeal  of  this 

^  See,  as  to  these,  Wilson,  Judicature  Acts,  ed.  7,  p.  435. 

'  Bnt  an  appeal  on  a  matter  of  eriminal  law  may  still  be  taken  to  the  House 
of  Lords  where  error  is  apparent  on  the  record  and  the  point  has  not  been  raised 
before  the  Court  for  Crown  cases  reserved. 

*  MacQueen,  Appellate  Juritdictum  of  Soute  of  Lords  and  PHvy  Council, 
386-a88. 

*  Report  of  Committee  of  House  of  Lords  on  Appellate  Jurisdiction,  p.  69. 
Pari.  Papers,  187a  [325]. 

*  As  to  the  case  of  Anne»ley  v.  Sherlock,  sad  the  precedents  collected  as 
to  the  jurisdiction  of  the  English  House  of  Lords^  see  MacQueen,  p.  93,  and 
Appendix  t,  pp.  787-791.  For  another  view  of  the  matter  see  Leckj,  History 
of  England,  i.  419. 
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Act  ia  1782  and  the  passing  of  the  Act  of  Renunciation  in 
1783  restored  and  reaffirmed  it. 
The  Act  of  Union  in  1800  provided  that — 

*  all  writs  of  error  and  appeals  depending  at  the  Union  or  here- 
after to  he  hrought,  shall  from  and  after  the  Union  he  decided  by 
the  House  of  Lords  of  the  United  Kingdom.' 

Present  Such  was  the  state  of  things  to  which  the  Appellate  Juris* 

prao  ice.     j^j^^^j^  ^^^  applied.      Since  then  the   Supreme   Court   of 

Judicature  Act  for  Ireland  (1877)  has  constituted  a  High 
Court  and  a  Court  of  Appeal  for  Ireland  similar  to  those  of 
England,  and  has  provided  for  an  appeal  from  the  latter  Court 
to  the  House  of  Lords  in  all  cases  in  which  an  appeal  would 
«  have  lain  either  to  the  Queen  in  Council  or  to  the  House  of 

Lords  from  the  Courts  which  were  fused  in  the  Irish  Supreme 
Court 

With  the  composition  of  the  Court  of  the  House  of  Lords 
I  will  deal  later. 

§  2.    TAe  Queen  in  Council. 

Appeals  to  The  Appeal  to  the  Queen  in  Council  is  not  so  simple  of 
explanation  as  the  appeal  to  the  Queen  in  Parliament  or 
House  of  Lords. 

When  the  Long  Parliament  dissolved  the  Court  of  Star- 
chamher  and  restrained  the  jurisdiction  of  the  Council,  it  did 
no  more  than  take  away  the  powers  conferred  by  the  Statute 
of  Henry  VII,  and  forbid  the  action  of  Council  which  had 
extended  to  matters  cognizable  by  the  Courts  of  Common 
Law. 

But  the  ELing  in  Council  was  still  the  resort  of  the  suitor 
who  could  not  obtain  justice  in  one  of  the  dependencies,  and 
the  Act  which  took  away  the  original  jurisdiction  of  the  King 
in  Council  at  home  did  not  touch  petitions  from  the  adjacent 
islands  or  the  plantations. 
Their  his-  From  the  very  b^^ning  of  the  fourteenth  century  receivers 
and  triers  of  petitions  were  appointed  to  aid  the  dispensation 
of  justice  in  Parliament.    Of  these  there  were  two  groups,  one 
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for  Great  Britam  and  Ireland,  one  for  Oaseony^  the  lands 
beyond  the  sea,  and  the  isles.  Their  functions  seem  to  have 
been  distinct  £rom  those  of  the  House  of  Lords  as  a  Court  of 
Error,  and  though  they  continued  to  be  appointed  at  the  com- 
mencement of  each  Parliament  until  the  summer  of  1886,  their 
office  fell  early  into  abeyance.  For  the  lapse  of  time  which 
intervened  between  sessions  of  Parliament  after  the  middle  of 
the  fifteenth  century  bore  hardly  on  the  petitioner  from  beyond 
sea :  and  if  he  appealed  to  the  King  in  Council  instead  of  to 
tbe  King  in  Parliament,  his  case  was  heard  by  the  same 
persons  (for  the  triers  of  petitions  were  members  of  the 
Council),  and  was  dealt  with  more  promptly. 

The  Channel  Islands  were  the  first  applicants  for  justice  in  Appeals 
this  form,  and  appeals  from  Jersey  were  granted  in  the  reign  channel 
of  Henry  Villi.     Thenceforth  the  islands  used  this  Court  ^■^*"^- 
fireely,  by  way  of  regular  appeal  from  decisions  which  the 
suitor  disputed  as  wrongly  given,  or  by  way  of  Doleance  for 
an  alleged  denial  of  justice. 

The  plantations  were  the  next  applicants.     In   1 661   a  From  the 
standing   committee  was   appointed    to   hear    appeals,   and  ^lons. 
doleances  from  the  Channel  Islands,  and  in  1667  this  duty  was 
assigned,  together  with  the  hearing  of  appeals  from  the  planta- 
tions, to  the  Committee  for  Trade  and  Plantations.     In  1687 
this  Committee  was  made  an  open  Committee  of  the  whole 
Council,  and  in  1696  an  Order  was  made  that  appeals  were  to 
be  heard  by  a  Committee  of  all  the  Lords  or  any  three  of  them. 
In  17 1 6  an  inhabitant  of  the  Isle  of  Man  appealed  against 
a  decree  of  Lord  Derby,  the  feudal  lord  of  the  island,  and  the  From  the 
Council  heard  him  on  the  ground,  stated  by  Lord  Chief  Justice  ^an. 
Parker^  that  the  King  in  Council  must  needs  have  a  juris- 
diction in  such  a  case  to  prevent  a  fidlure  of  justice  ^. 

Thus  one  may  say  that  down  to  the  year  1833  all  the 
petitions  *  des  autres  terres  et  pays  de  par  la  mer  et  les  isles ' 
were  dealt  with  by  an  open  Committee  of  Privy  Council,  which 
advised  the  Crown  as  to  the  Order  to  be  made  in  each  case. 

>  MaoQueen,  686.  *  ChrUtian  v.  Corr9n,  Peere  Williams,  i.  379. 
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In  lunacy.  But  in  addition  to  these,  the  Council  heard  and  deter- 
mined matters  rekting  to  the  custody  of  the  person  and 
property  of  Innatica  For  the  House  of  Lords  had  declined  to 
deal  with  snch  cases,  holding  that  the  matter  was  one  of  loyal 
prerogative  entmsted  by  the  King  to  the  Chanedlor^. 

Besides  these  matters  there  was  transferred  to  the  Privj 
Conncil  in  1 83a  the  jurisdiction  of  the  Court  of  Delegates  in 
ecclesiastical  and  admiralty  appeals. 

It  will  be  remembered  that  25  Henry  VIII,  c  19^,  gs^ve  to 
the  subject  a  right  of  appeal,  for  lack  of  justice  in  any  of  ihe 
courts  of  the  archbishops  of  the  realm,  to  the  King  in  Chan- 
cery, who  thereon  appointed  delegates  with  a  oommisBion 
under  the  great  seal  to  review  and  finally  determine  the 
matter  in  issue. 

A  similar  court  was  provided  by  statute  for  admiialty 
appeals  in  the  reign  of  Elizabeth  \ 

In  1832  this  form  of  appeal  was  taken  away  and  the 
parties  to  admiralty  and  ecclesiastical  appeals  were  referred 
for  redress  to  the  Crown  in  Council  ^. 

In  1833  was  constituted  the  Judicial  Committee  of  the 
Privy  Council.  With  the  composition  of  this  body  I 
will  deal  presently.  Its  jurisdiction  is  our  present  conoeriL 
To  it  were  referred — 

(i)  All  appeals  or  complaints  in  the  nature  of  appeals  made 
to  the  Crown  in  Council  (§  3). 

(2)  All  matters  which,  arising  in  admiralty  or  vice- 
admiralty  courts  in  the  dominions  of  the  Crovm,  might 
heretofore  have  been  taken  by  way  of  appeal  to  the  Court 
of  Admiralty  (§  a). 

The  Judicature  Acts  (which  merged  the  English  and  Irish 
Courts  of  Admiralty   in  the  Supreme   Courts  of  the  two 

^  Peere  Williams,  ill.  108,  and  note. 

'  The  Act  for  the  Submission  of  the  Clergy ;  see  p.  584  wpra, 

*  8  Eliz.  c.  5.  The  Act  for  the  Submission  of  the  Cleigy  refers  to  the  pro- 
cedure in  Admiralty  appeals  as  that  to  which  ecclesiaBtical  i^peals  ahoold  be 
made  to  conform.  So  it  would  seem  that  the  Act  of  Elizabeth  gave  statntocy 
force  to  existing  practice. 

*  a  &  3  WiU.  IV,  c.  93.  $  3. 
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Cotintries)  and  the  Appellate  Jurisdiction  Act  transferred 
Admiralty  appeals  to  the  House  of  Lords.  But  the  Vice- 
admiralty  Courts  do  not  seem  to  have  been  thus  affected. 
They  are  now  merged  in  the  Colonial  Courts,  whence  appeals 
go  to  the  Crown  in  Council. 

(3)  Any  such  other  matter  as  the  Crown  may  choose 
to  refer  to  the  Judicial  Committee  for  hearing  or  considera* 
tion  (§  4). 

The  Act  proceeds  to  confer  upon  the  Judicial  Committee 
various  powers  needed  for  the  working  of  a  court,  as  to 
taking  evidence,  enforcement  of  attendance  of  witnesses, 
and  the  carrying  into  effect  of  its  orders.  Rules  of  procedure 
haye  been  made  by  orders  in  Council  from  time  to  time, 
and  the  amount  in  issue  which  makes  an  appeal  permissible 
from  the  Indian  and  Colonial  Courts  has  been  fixed  by  such 
orders,  by  royal  instructions  or  by  acts  of  colonial  legislatures. 

But  the  clause  which  enables  the  Crown  to  refer  to  the 
Judicial  Committee  such  matters  as  it  thinks  fit  ensures 
the  right  of  the  subject  to  appeal  against  any  miscarriage 
of  justice,  and  the  prerogative  of  the  Queen  to  correct  such 
miscarriage. 

Thus  an  appeal  is   possible  against   the  judgment  of  a  Ita  extent, 
court  created  under  treaty  with  a  foreign  power,  exercising 
jurisdiction  in  a  foreign  country.^ 

Thus  the  '  Queen  has  authority  by  virtue  of  the  prerogative 
to  review  the  decisions  of  all  Colonial  Courts,  whether  the 
proceedings  be  of  a  civil  or  criminal  nature,  unless  Her 
Majesty  has  parted  with  such  authority/ 

And  in  the  exercise  of  this  prerogative  the  Court  advised 
the  Queen  to  receive  an  appeal  against  the  decision  of  a 
police  magistrat-e  in  the  Falkland  Islands  ^ :  and  again, 
against  a  decision  of  the  Supreme  Court  of  New  South 
Wales  granting  a  new  trial  in  a  case  of  felony  ^. 

^  Ifart  T.  Oumpneh,  L.  B.  4  P.  C.  439,  an  appeal  from  the  Snpreme  Coort 
of  China  and  Japan,  cfoated  nnder  the  treaty  of  Tientsin. 
>  The  Falkland  l9land$  t.  The  Queen,  1  Moore,  P.C.,  N.  S..  399  (1863). 
*  B,  ▼.  Bertrand,  L.  B.,  i  P.  C.  520  (1867). 
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Thus  again,  the  act  of  a  colonial  legislature  by  which 
the  decision  of  a  Colonial  Court  in  matters  of  insolvency 
was  made  final  was  held  not  to  preclude  the  exercise  of  the 
prerogative  in  allowing  an  appeal  as  a  matter  of  grace  ^, 

And  thus  appeal  may  be  made  to  the  Queen  to  declare 
the  nullity  of  an  assumed  jurisdiction  in  the  exercise  of 
which  a  subject  asserts  that  he  has  been  wronged.  Such 
was  the  case  of  Bishop  Colenso  in  1864  \ 

§  8.  TAe  Composition  and  action  of  the  Courts, 
The  House      In  the  House  of  Lords  no  appeal  may  be  heard  unless 

of  Lords. 

there  are  present  not  less  than  three  persons  who  fall  under 
the  designation  given  in  the  Act  of  Lords  of  Appeal. 

A  Lord  of  Appeal  may  be  (i)  the  Chancellor  of  Great 
Britain  for  the  time  being,  (a)  a  Lord  of  Appeal  in  Ordinary, 
(3)  a  Peer  of  Parliament  who  has  held  high  judicial  office. 
Lords  of  A  Lord  of  Appeal  in  Ordinary  is  appointed  by  letters 
Ordinary,  patent,  he  is  entitled  to  a  writ  of  summons  to  attend  and 
to  sit  and  vote  in  the  House  of  Lords  ^,  he  enjoys  the  dignity 
of  a  baron  for  life,  an  emolument  of  i^6ocx>  a  year,  and 
holds  office  during  good  behaviour  subject  to  removal  on 
address  by  both  Houses  of  Parliament.  The  number  is 
limited  to  four,  and  they  must  be  qualified  by  fifteen  years' 
practice  at  the  Bar,  or  two  years'  tenure  of  high  judicial 
office. 
High  judi-  *  High  judicial  office '  means  *  the  office  of  Lord  Chancellor 
of  Great  Britain  or  Ireland,  of  a  paid  judge  of  the  Judicial 
Committee  of  the  Privy  Council*,  or  a  judge  of  one  of  Her 
Majesty's  superior  Courts  of  Great  Britain  or  Ireland ' ; 
39  &  40  Vict.  c.  59,  §  25. 

*  Cashing  v.  Dupuy,  5  App.  C».  409  (1880). 

*  In  re  the  Bisfiop  of  Natal,  3  Moore,  P.  C,  N.  S.  115  (1864), 

'  Until  1887  a  Lord  of  Appeal  when  he  ceased  to  exerciBe  judicial  functtoiui 
lost  his  right  to  sit  and  vote.    This  has  been  corrected  by  50  &  51  Vict,  c  70. 

§  3. 

*  This  office  no  longer  exists.    The  paid  members  of  the  Judicial  Committee 

have  died  and  their  places  are  supplied  by  the  Lords  of  Appeal. 


Sect.  V.  §  3.]  COURTS  OP  FINAL  APPEAL.  447 

The  composition  of  the  Judicial  Committee  has  been  altered  The  Judi< 
from  time  to  time.  It  now  consists  of  the  Lord  President,  mittee. 
such  members  of  the  Privy  Council  as  hold,  or  have  held 
-  high  judicial  office  ^'  the  Lords  Justices  of  Appeal  ^  and  two 
other  persons  being  Privy  Councillors,  whom  the  Queen  may 
appoint  by  sign  manual  warrant  ^.  Besides  these  there  may 
be  one  or  two  paid  members,  who  have  held  the  office  of 
judge  in  the  East  Indies.  They  were  intended  by  the  Act 
of  Will.  rV  to  be  assessors  only,  but  are  now  to  be,  for  all 
purposes,  members  of  the  Committee  ^.  The  Church  Disci- 
pline Act  provided  that  on  ecclesiastical  appeals  under  that 
Act  such  archbishops  and  bishops  as  were  Privy  Councillors 
should  be  members  of  the  Committee,  but  the  Appellate 
Jurisdiction  Act  has  reduced  them  to  the  position  of  Assessors  ^. 
It  is  necessary  that  four  members  should  be  present  at  the 
hearing  of  a  cause ;  and  no  member  may  attend  unsummoned. 

The  mode  in  which  the  two  Courts  give   their  decisions  Theirjudg- 
indicates  their  characters  as  representing  the  Crown  in  Parlia-  ^^^ 
ment  and  the  Crown  in  Council.     The  House  of  Lords  gives  The  Lords 
judgment,  after  hearing  connsel,  as  part  of  the  business  of  the  Houae.  * 
House.     A  sitting  of  the  House  of  Lords  in  its  appellate 
capacity  is  a  sitting  of  the   House.     The  members  of  the 
House  who  take  part  in  the  decision  move  the  House  in  turn 
that  the  appeal  be  allowed  or  dismissed,  and  that  it  be  ordered 
and  adjudged   accordingly:     the    order  and  judgment   are 
entered  on  the  journals  of  the  Honse. 

A  judgment  of  the  Judicial  Committee  is  a  statement  at  The  Jadi- 
length  of  the  reasons*  which  determine  them  in  *  humbly  mittee  ad- 
advising  '  the  Queen  to  give  effect  to  their  decision.     These  ^  ^® 
reasons  are  not  stated  in  the  report  to  the  Queen :  this  merely 
sets  forth    their  conclusion  and  the    method  proposed  for 
giving  effect  to  it.     When  the  report  has  been  submitted  to 

*  50  &  51  Vict,  c  70.  §  3.  *  44  &  45  Vict.  c.  3. 

*  3  &  4  Will.  IV,  c.  41.  §  1. 

*  3  &  4  Will.  IV,  o.  41.  §  I,  and  50  &  51  Vict.  c.  70.  §  4. 
^  3  &  4  Vict.  c.  86.  $  15,  and  39  &  40  Vict.  c.  59.  %  14. 

*  They  are  required  to  be  so  stated  by  3  &  4  Will.  IV,  c.  41.  %  3. 
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the  Qaeen,  and  approved  by  her  at  a  meetrng  of  the  Privy 
Council,  an  Order  of  Council  is  made  reciting  the  report,  and 
adopting  it  as  the  judgment  of  the  Queen  in  C-ounciL 

Diflien-  Some  matters  remain  to  be  noted  in  which  these  Courts 

m^toln  ~  differ  from  one  another. 

Hoi^  of  r£^^Q  judgments  of  the  House  of  Lords  express  the  individual 
opinions  of  the  members  of  the  Court:  they  are  not  therefore 
necessarily  unanimous,  and  the  public  is  made  aware  that  there 
are  differences  of  opinion  in  the  highest  Court  of  Appeal* 

Unanimity      The  Privy  Council  advises  the  Crown,  and  in  so  doing  it  is 

a>nnciL  bound  not  to  record  dissentient  opinion.  The  rule  is  not  merely 
a  matter  of  policy ;  it  is  one  of  the  ^  Orders  to  be  observed 
in  Assemblies  of  Council'  made  in  1627,  never  altered  or 
repealed,  and  re-affirmed  by  Order  in  Council  in  1878.  It 
runs  thus : — 

'In  voting  of  any  cause  the  lowest  Councillor  in  place  is  to 
begin  and  speak  first,  and  so  it  is  to  be  carried  by  most  voices, 
because  every  Councillor  hath  equal  vote  there;  and  when  the 
business  is  carried  according  to  most  voices,  no  publication  is 
afterwards  to  be  made  by  any  man  how  the  particular  voices  and 
opinions  went  ^/ 

The  question  whether  or  no  a  Court  of  Final  Appeal  ought 
to  be  unanimous  or  appear  to  be  so  is  one  of  policy  rather  than 
of  law.  It  does  not  at  the  first  sight  seem  fitting  that  either 
Court  should  speak  with  an  imcertain  voice.  But  we  must 
regard  the  practice  of  the  House  of  Lords  as  settled ;  and  to 
all  intents  the  practice  of  the  Privy  Council  is  settled  also. 

The  House  of  Lords  holds  itself  bound  by  its  decisiona 
The  Privy  Council,  like  the  Supreme  Court  of  the  United 
States,  though  a  court  of  final  appeal,  does  not   consider 

^  There  has  heen  mnch  oontroyeny  as  to  the  obeervuioe  of  this  role.  I  will 
be  content  to  refer  the  reader  to  the  evidenoe  of  Mr.  H.  Reeve  before  the 
Committee  of  the  Houae  of  Lords  on  Appellate  Jarisdiotion,  1872,  pp.  33-26, 
and  to  Lord  Selbome's  Judicial  Procedure  of  ike  Frivy  Council.  Sir  Walter 
Phillimore,  in  the  Times,  Oct.  28,  1891,  at  p.  3,  published  a  list  of  oases  in 
which  dissent  had  been  expressed,  bat  as  the  rule  has  been  re-affirmed  by  Order 
in  Council,  the  oontroyersy  is  merely  historical. 
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itself  to  be  precluded  from  advismg  the  Queen  to  reverse  a 
judgment  previously  given  ^. 

The  House  of  Lords  is  entitled  to  the  assistance  of  the 
Judges  of  the  High  Court ;  but  no  one  can  attend  the  Judicial 
Committee  unless  he  be  a  Privy  Councillor,  and  summoned. 

Section  VI. 
The  Crown  in  relation  to  the  Courts. 

I  have  tried  to  describe  the  Courts  through  which  the 
Crown  administers  justice  to  the  subject.  There  are  still 
some  points  to  be  considered  before  we  conclude. 

Admitting  that  all  jurisdiction  emanates  from  the  Crown, 
we  may  ask  whether  the  Queen  can,  at  pleasure,  create  new, 
or  interfere  with  the  action  of  existing  jurisdictions. 

And  again,  admitting  that  the  Queen's  courts  are  open  to 
all  her  subjects  within  their  respective  jurisdictions,  we  may 
ask  whether  the  Crown  in  its  own  person,  or  that  of  its 
servants,  is  amenable  to  the  rule  of  law  and  the  procedure  of 
the  Courts. 

§  1.     Creation  of  Jurisdiction. 

To  the  first  of  these  questions  it  would  seem  safe  to  answer  Can  the 
that  the  Crown  cannot  create  a  new  court,  nor  confer  a  new  creatTa 
jurisdiction  on  a  court  already  existing.     This  is  a  rule  laid  now  court; 
down  by  great  writers  and  embodied  in  judicial  decisions  of 
the  highest  authority^.     It  is  illustrated  by  the  invalidity 
of  the  letters  patent  whereby  the  Crown  endeavoured  to  create 
ecclesiastical  jurisdictions  in  South  Africa. 

As  regards  the  United  Kingdom,  the  matter  is  one  of  in  the 

....  XJnitod 

merely  historical  interest.    The  Common  Law  Courts  grew  up  Kingdom, 
without  statutory  sanction.     So  too  did  the  equitable  juris- 

^  See  cases  mentioiied  by  Mr.  Beeve  in  his  evidence  before  the  Committee 
on  AppeUate  Joriidiction,  p.  39,  and  also  Cuehing  y.  Dupuy,  5  App.  Ca.  409, 
reyiewing  and  practically  oyemiling  CuffiUier  y.  Aylwyn,  2  Knapp,  7a. 

'  Coke,  4  Inst.  aoo.  Comjns,  Digest  Tit.  Prerog.  D.  aS.  In  re  Lord 
Bishop  0/  Natal,  3  Moore,  P.  C,  N.  S.  15a. 

VOL.  U.  O  g 
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diction  of  the  Chancellor.  The  interference  of  the  Star 
Chamber  and  Privy  Council  with  the  ordinary  course  of  the 
common  law  needed  a  statute  for  its  abolition :  while  the 
Court  of  Bequests,  which  met  the  requirements  of  the  poor 
suitor,  fell  as  soon  as  its  jurisdiction  was  questioned. 

These  illustrations  serve  to  show  that  the  limitations  on 
the  power  of  the  Crown  laid  down  by  Coke  and  Comyns 
and  adopted  by  Lord  "Westbuiy,  were  not  always  in  force; 
that  they  are  part  of  that  gradual  definition  of  the  preroga- 
tive which  I  described  in  the  first  chapter  of  this  book, 
in  the  But  in  the  British  possessions  the  matter  might  be  and 

'Rritaah 

has  been  of  practical  importance.     The  powers  of  the  Crown 


sionB  t  ^ygp  conquered  or  ceded  territory  do  not  seem  to  be  precisely 
defined ;  but  as  regards  settled  colonies  it  seems  clear  that, 
unless  statutory  provision  is  otherwise  made,  the  settlers  take 
with  them  the  common  law  of  their  own  country,  that  the 
Crown  can  make  provision  for  its  administration  by  Order  in 
Council  or  by  letters  patent  in  the  form  of  a  charter  of  justice  ^, 
and  cannot  create  a  court  for  any  other  purpose. 

Where  a  legislature  exists  the  matter  is  now  provided  for 
by  the  Colonial  Laws  Act,  1865. 

A  question  which   arose  some  time  before  this  Act  was 
passed  will  furnish  an  illustration  of  the  general  rule. 
Caae  of  A  colony  possessing  a  local  legislature  was  in  want  of  a 

^woun  -  ^^^  ^f  equitable  jurisdiction^.  The  Governor,  holding  the 
seal  of  the  colony^  was  regarded  as  Chancellor,  but  he  declined 
to  exercise  the  judicial  functions  of  a  Chaocellor,  to  administer 
the  king's  grace  by  enforcing  the  performance  of  trusts  or 
protecting  the  property  of  in£Eints.  The  law  ofiScers  were 
asked  whether  the  king  had  power  to  constitute  by  letters 
patent  a  Master  of  the  Bolls  for  the  colony  with  an  equitf 
jurisdictioD.  They  advised  that  this  could  not  be  done  :  but 
they  made  two  suggestions.    One  was  that  an  officer  should 

^  Jepheon  y.  JRiera,  3  Knapp,  130. 

*  Opinion  of  Sir  J.  Scarlett  Mid  Sir  N.  Tindal.    Forsjth,  Cases  in  Constita- 
tional  Law,  173. 
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be  appointed  who  should  be  Vice-Chaneellor  to  the  Governor 
and  should  use  those  equitable  powers  which  the  Governor 
declined  to  use.  But  they  said,  *  In  order  to  prevent  doubts 
on  the  subject,  we  would  recommend  this  to  be  done  witA  the 
aid  of  Parliament  or  the  local  legislaiureJ  The  other  sug- 
g^tion  was  that  an  additional  judge  should  be  added  to  the 
existing  Common  Law  Court,  who  should  be  an  equity  lawyer, 
and  that  the  Court  so  constituted  should  obtain,  by  the  authority 
of  Parliament  or  of  the  local  legislature^  so  much  of  an  equity 
jurisdiction  as  would  meet  the  wants  of  the  province. 

The  interference  of  the  Crown  in  the  administration  of  Can  the 
justice  may  be  said  to  have  ceased  when  the  Act  of  Settle-  terferewith 
ment  altered  the  tenure  of  the  judges.     When  the  judges  ^®  ^^^^ 
ceased  to  be  removable  at  the  royal  pleasure  they  lost  a 
motive  for  regarding  the  royal  wishes  in  their  administration 
of  justice,  and  when  at  the  same  time  they  were  made  re- 
movable  on  the  address  of  both   Houses,  they  acquired  a 
motive  for  carefulness  that  their  conduct  on  the  Bench  would 
bear  the  scrutiny  of  the  High  Court  of  Parliament. 

There  are  indeed  powers  exercisable  by  the  Crown  through 
its  law  officers  by  which  it  has  a  control  over  judicial  pro- 
ceedings not  available  to  the  subject.  But  these  are  chiefly 
matters  in  which  the  property  of  the  Crown  is  concerned ; 
such  as  the  right  of  the  Crown  to  remove  a  case  aficcting 
its  revenue  from  the  Chancery  to  the  Queen's  Bench  Division^,  Matters  of 

Crown  pro- 

or  its  right  as  against  a  trustee  in  Bankruptcy  to  property  of  perty. 
the  debtor  taken  under  an  extent  between  the  act  of  bank- 
ruptcy and  the  appointment  of  the  trustee  ^. 

To  these  matters  the  general  rule  applies  that  an  existing 
prerogative  of  the  Crown  can  only  be  taken  away  by  express 
words  in  a  statute.  But  beyond  a  statement  of  the  principle 
it  would  not  be  desirable  to  go  further  into  this  topic. 

In  so  far  as  the  prerogative  of  mercy,  exercised  by  reprieve,  The  pre- 

rogative  of 
»  Attomey-Qen,  v.  Constable,  4  Ex.  D.  173.  mercy. 

'  In  re  Bonham,  10  Ch.  D.  595. 
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commutation  of  sentence  or  pardon  constitutes  an  interference 
with  the  course  of  justice  it  has  been  dealt  with  elsewhere. 


Remedies 
of  the 
subject. 


The  Peti- 
tion of 
Right. 


Limits  of 

the 

remedy. 


§  2.  Liability  to  Jurisdiction. 

It  may  be  stated  as  a  general  rule  that  no  action  can  be 
brought  against  the  sovereign  in  person.  What  then  is  the 
remedy  where  a  subject  has  a  cause  of  action  legal  or  equitable 
against  the  Queen,  or  a  servant  of  the  Queen  acting  directly 
on  her  behalf? 

The  remedy  is  by  Petition  of  Right,  and  the  nature  of 
the  remedy  is  this.  The  Queen  being  informed  by  her 
principal  Secretary  of  State  for  the  Home  Department,  that 
one  of  her  subjects  alleges  a  cause  of  action  against  her 
and  has  entered  a  petition  to  that  effect,  orders  the  petition 
to  be  endorsed  with  the  fiat '  let  right  be  done/  and  the  suit 
thereafter  proceeds  in  the  ordinary  course  as  between  subject 
and  subject.  The  procedure  under  which  petitions  of  right 
are  lodged  and  the  subsequent  proceedings  conducted  is  fixed 
by  various  statutes  imperial  ^  and  colonial. 

This  procedure  is  not  so  important  for  our  purposes  as  the 
extent  of  the  remedy.  Apart  from  statutory  extension  we 
may  say  in  the  words  of  Cockbum,  C.  J.,  recently  adopted  in 
the  Judicial  Committee,  that — 

Hhe  only  cases  in  which  the  petition  of  right  is  open  to  the 
subject  are,  where  the  land,  or  goods,  or  money  of  a  sabject  have 
found  their  way  into  the  possession  of  the  Crown,  and  the  purpose 
of  the  petition  is  to  obtain  restitution,  or  if  restitution  cannot  be 
given,  compensation  in  money,  or  when  a  claim  arises  out  of  a 
contract,  as  for  goods  supplied  to  the  Crown  or  to  the  public 
service  *.' 

The  remedy  is  thus  held  to  extend  to  cases  of  property 

^  For  England,  33  &  24  Vict.  c.  34;  for  8Sootland,  ao  &  31  Vict.  c.  44;  for 
Ireland,  36  &  37  Vict.  o.  69;  and  see  Clode,  PeHUcn  of  Might,  pp.  313- 
338. 

^  Feather  v.  The  Queen,  6  B.  &  S.  393,  cited  with  approval  in  Windsor  and 
Annapolis  Railway  Co.  v.  The  Queeuy  ii  App.  Oa.  p.  615. 


Seet,Yi.§2.]      REMEDIES  AGAINST  THE   CROWN.  453 

^wrrongfuUy  taken  or  withheld,  and  to  damages,  liquidated  or 
uxJiqaidated  \  for  breach  of  contract. 

Bat  it  does  not  extend  to  cases  of  wrong  alleged  to  be  '  The  King 
done  by  the  Queen  or  her  servants  acting  on  her  behalf  In  wrong.' 
Tohin  V.  The  Queen^  the  petitioner  alleged  that  the  captain 
of  a  Queen's  ship  employed  in  the  suppression  of  the  slave 
tarade  had  taken  and  burnt  a  schooner  belonging  to  him, 
imder  the  mistaken  impression  that  it  was  engaged  in  the 
slave  trade.  The  Courts  among  other  grounds  for  deciding 
adversely  to  the  petitioner,  laid  it  down  that '  the  maxim  that 
the  king  can  do  no  wrong '  is  true  in  the  sense  that  he  is  not 
liable  to  be  sued  civilly  or  criminally  for  a  supposed  wrong ; 
and  a  passage  from  Hale's  Pleas  of  the  Crown  was  cited, 
*  the  law  presumes  that  the  king  will  do  no  wrong,  neither 
indeed  can  do  any  wrong:  and  therefore  if  the  king  command 
an  unlawful  act  to  be  done  the  offence  of  the  instrument  is 
not  thereby  indemnified.' 

This  exemption  from  procedure  by  way  of  petition  of  right  Waiver  of 
in  cases  of  tort  has  been  waived  by  the  Crown  in  various 
colonial  statutes  and  ordinances^,  but  in  the  United  Kingdom 
the  Queen  acting  through  her  servants  cannot  be  made  liable 
for  wrong. 

Then  how  far  are  the  Queen's  servants  personally  liable  for  Liability 
contract  broken,  wrong  done,  or  breach  of  duty  committed  ?     servante. 

It  may  be  stated  shortly: — 

That  a  servant  of  the  Crown  who  contracts  on  behalf 
of  the  Government  cannot  be  made  personally  liable  ^. 

That  a  servant  of  the  Crown  cannot  set  up  as  defence 
to  a  wrongful  act  the  express  orders  of  the  Crown,  or  orders 
implied  by  the  allegation  that  what  he  did  was  an  act  of 
State.  The  lawfulness  of  the  act  complained  of  is  deter^ 
minable  in  a  Court  of  Law.    The  case  of  Entick  v.  Carrington  ^ 

^  Thomas  v.  The  Queen,  L.  B.  lo  Q.  B.  31. 
«  i6C.B.,N.S.  31a 

'  See  Famell  y.  Bowman,  12  App.  Ca.  643;  Attomey-Oeneral  of  StraiU 
BeMemenU  v.  Wemyn,  13  App.  Ga.  192. 
*  Gidley  v.  Lord  Palmerttony  3  B.  &  B.  284.  *  19  State  Trials,  1030. 
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necessity 
no  answer. 


Ezoep- 
lions : 

military 
officer, 


supra, 
P-354- 

judicial 
officer. 


contains  words  which  though  more  than  a  hundred  years  old 
will  meet  every  case  of  this  character : — 

*  With  respect  to  the  argument  of  state  necessity  or  a  distinction 
that  has  heen  aimed  at  hetween  state  offences  and  others,  the 
common  law  does  not  understand  that  kind  of  reasoning,  nor  do 
our  hooks  take  notice  of  any  such  distinction/ 

Two  classes  of  state  oi&cers,  military  and  judicial,  seem  to 
stand  on  an  exceptional  footing  as  regards  this  rule.  Of  the 
former  class,  and  of  the  nature  and  limits  of  their  exemption, 
I  have  spoken  earlier.  Their  case  rests  on  the  terms  of  the 
Army  Act.  A  remedy  is  there  provided  for  such  cases,  and 
this  the  person  who  subjects  himself  to  military  law  must  be 
presumed  to  accept  in  lieu  of  the  ordinary  remedies  supplied 
by  the  Courts. 

The  judicial  exemption  is  based  on  a  larger  ground  of 
public  interest* 

'  No  action  will  lie  against  a  judge  for  any  acts  done  or  words 
spoken  in  his  judicial  capacity  in  a  court  of  justice.  This  doctrine 
has  been  applied  not  only  to  the  superior  courts,  but  to  the  court 
of  a  coroner  and  to  a  court  martial,  which  is  not  a  court  of  record. 
It  is  essential  in  all  courts  that  the  judges  who  are  appointed  to 
administer  the  law  should  be  permitted  to  administer  it  under  the 
protection  of  the  law  independently  and  freely,  without  favour  and 
without  fear.  This  provison  of  the  law  is  not  for  the  protection  or 
benefit  of  a  malicious  or  corrupt  judge,  but  for  the  benefit  of  the 
public,  whose  interest  it  is  that  the  judges  should  be  at  liberty  to 
exercise  their  functions  with  independence  and  without  fear  of 
consequences.  How  could  a  judge  so  exercise  his  office  if  he  were 
in  daily  and  hourly  fear  of  an  action  being  brought  against  him 
and  of  having  the  question  submitted  to  a  jury  whether  a  matter 
on  which  he  had  commented  judicially  was  or  was  not  relevant 
to  the  case  before  him  ^.' 


The  Lord        The  general  liability  of  ofiScers  of  the  Crown  was  dealt 

of  Ireland.  ^^^^  ^^  dealing  with  the  liabilities  of  a  colonial  governor, 

and  I  have  nothing  to  add  to  what  was  said  there,  and  here, 

except  to  note  that  the  Lord  Lieutenant  of  Lreland  occupies 

^  Scott  y,  Sianfleldt  L.  B.  3  Exoh.  333. 
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Skn  exceptional  position,  and  one  nearer  akin  to  royalty  than 
tliat;  of  any  other  colonial  governor  or  viceroy.    It  has  been 
Held  in  a  series  of  Irish  cases,  the  last  of  which  is  Sullivan  v. 
Spencer  \  that  the  Lord  Lieutenant  of  Ireland  is  not  liable 
in   the  Irish  courts,  during  his  term  of  office,  for  any  act 
done  in  his  politic  capacity.     The  case  is  a  strong  one.     It 
was  an  action  of  assault  committed  in  the  course  of  the  SullivatiY. 
suppression,  by  order  of  the  Lord  Lieutenant,  of  a  public   ^^^^' 
meeting.      The  Attorney- General    for    Ireland    moved  the 
Court  of  Queen's  Bench  in  Dublin  'that  all  proceedings 
against  the  Lord  Lieutenant  be  stayed,  and  that  the  name  of 
*  his  excellency  be  struck  out  of  the  summons  and  plaint.' 
And  the  Court  said — *What  we  now  decide  is  that  for  an 
act  done  by  the  Lord  Lieutenant,  as  Viceroy  of  this  kingdom, 
in  his  official  capacity,  no  action  can  be  maintained  against 
him  in  this  country,  where  he  exercises  the  supreme  authority 
vested  in    him  by  the    Crown,   and   while   he  bears  that 
authority.*      The  case  of  Sullivan  v.  Spencer  is  not  in  accord 
with  that  of  Musffrave  v.  Pulido  ^.     It  may  be  that  the  Lord 
Lieutenant  of  Ireland  was  intended  to  occupy  this  excep- 
tional position,  which  is  illustrated  by  the  fact  that  his  chief 
secretary,  unlike  the  under  secretaries  of  other  ministers,  is 
regarded  as  holding  office  under  the  Crown,  so  as  to  vacate 
his  seat  upon  appointment,  as  though  the  Lord  Lieutenant 
were  a  more  direct  representative  of  the  Crown  than  are  the 
governors  of  dependencies. 

A  question  remains  to  be  considered.  How  far  can  a  Courts  wiU 
servant  of  the  Crown  be  required  to  discharge  a  duty  laid  duty  to^SJe 
on  him  towards  the  subject  ?  ^?^?»  ^^ 

•*  ^  ^  only  duty 

It  would  seem,  as  the  result  of  numerous  authorities,  that  to  the 
proceedings,  whether  by  mandamus^  action  for  money  due,  or 
in  the  Chancery  Division  for  an  account,  will  not  lie  against 
servants  of  the  Crown  as  such,  unless  it  can  be  shown  that 
Parliament  by  statute,  or  the  Crown  by  letters  patent  or 

^  6  Irish  Reports,  C.  L.  176.  '5  App.  Ca.  loa. 
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otherwise  has  cast  upon  them  a  datjr  to  the  public,  as  distinct 
from  their  duty  to  the  Crown. 
BluBtra-         In  Gidley  v.  Lord  Palmerstan^  the  plaintiff,  as  executor, 
for  money  sued  the  Secretary  at  War  for  money  due  to  his  testator  on 
g^^!^™  account  of  sums  voted  by  Parliament  for  retired  allowances 
at  War.      of  officers,  of  whom  the  testator  was  one.     It  was  held  that 
the  action  could  not  be  maintained,  on  the  ground,  firstly, 
that  Lord  Palmerston  was  only  the  agent  or  officer  of  the 
Crown,  responsible  to  the  Crown  for  the  due  dischaige  of 
his  duty^  and  secondly,  on  the  ground  that  'a  servant  of 
the  Crown  contracting  on  the  part  of  the  Government  is 
not  personally  liable.' 
Suit  for  KitUoch  V.  The  Secretary  cf  State  for  India  in  Council^  was 

H^I^J^^      a  case  of  somewhat  different  character.     The  Crown  had 
S«^etary    placed  a  sum  of  money  in  the  hands  of  the  Secretary  of 
for  India.    State  for  India  for  the  time  being  in  trust  for  certain  persons, 
of  whom  the  plaintiff  claimed  to  be  one.     He  applied  for  an 
account  and  distribution  of  an  undistributed  portion  of  the 
sum  in  question.     It  was  held  that  the  Secretary  of  State 
was  only  an  agent  of  the  Crown  for  the  purpose  of  the  distri- 
bution, and  could  not  be  treated  as  a  trustee  in  the  ordinary 
sense  of  the  term. 
J»f««^^tt*     In  Tie  Queen  v.  Tie  Secretary  of  State  for  War  ^  the  plaintiff 
to  Secre-     asked  for  a  mandamus  to  the  Secretary  of  State  to  command 
g^^for     him  to  consider  and  determine  sums  alleged  to  be  due  to 
^^'         him  under  a  royal  warrant  of  which  the  Secretary  was  '  the 
sole  administrator  and  interpreter.'      It  was  held  that  the 
duty  cast  upon  the  Secretary  of  State  by  the  royal  warrant 
was  neither  a  common  law  nor  a  statutory  duty,   but  *a 
duty  between  him  and  the  Crown  only.'     In  the  Court  of 
Appeal  it  was  held  that  Hhe  appeal  must  &il  on  the  grounds, 
first,  that  a  mandamus  would  not  lie  against  the  Crown,  and 
secondly,  that  it  will  not  lie  against  the  Secretary  of  State, 
because   in  his   capacity  as  such  he  is  only  responsible  to 

^  3  Broderip  and  Bingham,  284  (182a).  '  7  App.  Ca.  619  (i88a). 

»  a  Q.  B.  (1891),  326. 
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the  Crown,  and  has  no  legal  duty  imposed  on  him  towards 
the  subject.' 

The  question  to  be  determined  in  these  eases  must  always  Distlnc- 
be,  v^hether  the  servant  of  the  Crown  has  a  duty  cast  upon 
him  to  the  public  as  well  as  to  the  Crown  either  by  statute 
or  at  common  law  ^.  If  so,  he  may  be  compelled  by  mandamm 
to  discharge  it.  If  not,  he  is  responsible  only  to  the  Crown 
and  to  Parliament. 

^  See  for  a  distinction  between  cases  in  which  a  public  duty  is  or  is  not  cast 
on  the  public  servant,  the  oases  In  re  Nathan,  12  Q.  B.  D.  461,  and  Reg,  v. 
The  Commmioners  of  Income  Tax,  21  Q.  B.  D.  313. 


APPENDIX  I. 

§  1.    Letters  Patent  constituting  the  Commission 

OP  THE   TbEASURY. 

ViCTOBiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.     To  Our  right 
trusty  and  well-beloved  Councillors  A.  B.  and  C.  D.,  and  Our  trusty 
and  well-beloved  E.  F.,  G.  H.,  and  I.  J.,  greeting.    Whereas  We  did,  R«Jitation 
by  Our  Letters  Patent,  under  the  Great  Seal  of  the  United  King-  Letters 
dom  of  Great  Britain  and  Ireland,  nominate,  assign,  and  appoint  I****^*- 
Our  right  trusty  and  well-beloved  Councillors  M.  N.  and  P.  Q., 
Our  trusty  and  well-beloved  K.  S.,  T.  U.,  and  V.  W.,  to  be  Our 
Commissioners  during  Our  pleasure  for  executing  the  offices  of 
Treasurer  of  the  Exchequer  of  Great   Britain   and  Lord  High 
Treasurer  of  Ireland,  and  to  be   called   Commissioners   of  Our 
Treasury  of  Our  United  Kingdom  of  Great  Britain  and  Ireland, 
as  by  the  said  Letters  Patent  (relation  being  thereunto  had)  may 
more  fully  and  at  large  appear.     Now  know  ye  that  We  have  Revocation 
revoked  and  determined,  and  by  these  presents  do  revoke  and  g^^^ie. 
determine   the   said  recited   Letters   Patent,   and   every  clause, 
article,  and  thing  therein  contained.  And  further  know  ye  that  We, 
trusting  in  the  wisdom  and  fidelities  of  you,  the  said  A.  B.,  C.  D., 
E.  F.,  G.  H.,  and  I.  J.,  of  Our  special  grace,  certain  knowledge, 
and  mere  motion,  have  nominated,  assigned,  and  appointed,  and  by 
these  presents  do  nominate,  assign,  and  appoint  you,  the  said  A.  B., 
C.  D.,  E.  F.,  G.  H.,  and  I.  J.,  to  be  Our  Commissioners  during  Our  The  new 
pleasure,  for  executing  the  offices  of  Treasurer  of  the  Exchequer  of  9^™™"" 
Great  Britain  and  Lord  High  Treasurer  of  Ireland,  and  to  be  called 
Commissioners  of  Our  Treasury  of  Our  United  Kingdom  of  Great 
Britain  and  Ireland,  and  to  do  and  perform  all  things  whatsoever 
which  might  have  heretofore  been  done  and  performed  by  the  Com- 
missioners of  the  Treasury  in  Great  Britain  or  Ireland  respectively, 
by  whatsoever  names  or  descriptions  such  Commissioners  of  the 
Treasury  shall  or  may  have  been  at  any  time  known  or  described, 
save  and  except  in  so  far  as  any  powers  or  authorities  heretofore 
vested  in  such  Commissioners  were  altered  or  amended  by  an  Act 
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of  Parliament  made  and  passed  in  the  fifby-sixth  year  of  the  reign 
of  Our  late  Hoyal  Grandfather,  King  George  the  Third,  intituled 
The  union  '  An  Act  to  unite  and  consolidate  into  one  fund  all  the  puhlic 
and  Iri^h  rev®'*^®^  of  Great  Britain  and  Ireland,  and  to  provide  for  the 
Treasuries,  application  thereof  to  the  general  seryice  of  the  United  Kingdom.' 
And  to  that  end  and  purpose  We  do,  hy  these  presents,  give  and 
grant  unto  yon,  Our  said  Commissioners,  or  any  two  or  more  of 
you,  full  power  and  authority,  immediately  from  henceforth,  from 
time  to  time  during  the  vacancy  of  the  office  or  place  of  Lord  High 
Treasurer  of  Our  United  Kingdom  of  Great  Britain  and  Ireland, 
Powers  of  to  confirm  and  approve  of  all  those  Orders  and  Warrants  which 
CommiB-  i^Ye  been  already  signed  by  the  late  Commissioners  of  Our  Treasury 
of  Our  United  Kingdom  of  Great  Britain  and  Ireland,  and  which 
are  remaining  unexecuted,  and  which  unto  you  shall  seem  reason- 
able and  for  Our  service,  and  to  cause  the  same  to  be  duly  executed ; 
and  also  to  perform  and  execute  all  and  every  act  and  acts,  thing 
and  things,  whatsoever,  which  heretofore  might  or  ought  to  have 
been  performed  by  the  Commissioners  of  Our  Treasury  in  Great 
Britain  or  Ireland  respectively,  except  as  aforesaid,  in  as  ample 
manner  and  as  fully  and  effectually  to  all  intents  and  pui'poses  as 
the  Commissioners  of  the  Treasury  in  Great  Britain  or  Ireland 
respectively  heretofore  have  done  or  might  have  done  by  virtue  of 
any  power  or  authority  to  them  respectively  belonging,  or  of  any 
Act  or  Acts  of  Parliament,  or  any  law,  usage,  or  custom  in  force 
in  Great  Britain  or  Ireland  respectively.  And  to  the  end  Our 
pleasure  in  the  premises  may  be  the  better  effected,  We  do  hereby 
require  and  authorise  Our  High  Chancellor  of  Great  Britain,  or 
or  any  two  Qur  Keeper  of  the  Great  Seal  of  Our  United  Kingdom,  or  Our 
Commissioners  for  the  Custody  of  the  Great  Seal  of  Our  United 
Kingdom;  and  also  Our  High  Chancellor  of  Ireland,  or  Our 
Keeper  of  the  Great  Seal  there,  or  Our  Commissioners  for  the 
Custody  of  the  Great  Seal  there,  and  all  other  Officers,  Ministere, 
and  persons  whatsoever  for  the  time  being  whom  these  presents 
shall  or  may  in  an3rwise  concern,  to  give  full  allowance  of  all  things 
to  be  done  by  you  Our  said  Commissioners,  or  any  two  or  more  of 
you,  according  to  Our  pleasure  hereinbefore  declared.  In  witness 
whereof  We  have  caused  these  Our  Letters  to  be  made  Patent 
Witness  Ourself  at  Westminster,  the  day  of  in 

the  year  of  Our  reign. 

By  Warrant  under  the  Queen's  Sign  Manual. 
[To  this  the  Great  Seal  is  affixed.] 
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§  2.    Sign  Marwal  WarrarUs, 

(a)   Warrant  as  an  executive  act  apjxnnting  First  Commissioner 

of  Works. 

VICTORIA  R. 
Whereas  We  being  graciously  pleased  to  give  and  grant  during 
Our  pleasure  unto  Our  right  trusty  and  well  beloved  A.  B.  the 
office   of  First   CommisBioner  of  Works  and  Public   Buildings, 
constituted  and  appointed  under  and  by  virtue  of  an  Act  passed 
in  the  fourteenth  and  fifteenth  years  of  Our  reign  entitled  '  An  14  &  15 
Act,  &c/     We  do  by  these  Our  presents  hereby  constitute  and    ^^'  ^'  '♦'• 
appoint  him  the  said  A.  B.  to  be  Fii*st  CommisBioner  of  Works 
and  Public  Buildings  duiing  Our  Pleasure,  with  all  the  interest, 
]x>wers,  titles,  authorities,  privileges,  and  duties  appertaining  unto 
and  vested  in  the  said  office. 

Given  at  Our  Court  at  Windsor  this  day  of 

in  the  Year  of  Our  Beign. 

By  Her  Majesty's  Command. 
(Countersigned  by  two  Lords  Commissioners  of  the  Treasury.) 

(5)     Warrant  as  an  eacecutive  act,  abolishing  purchase  in  the 

army, 

VICTORIA  R. 

Whereas  by  the  Act  passed  in  the  Session  holden  in  the  fifth 
and  sixth  years  of  the  reign  of  King  Edward  VI,  ch.  16,  intituled 
'  Against  buying  and  selling  of  offices,'  and  the  Act  passed  in  the 
forty-ninth  year  of  the  reign  of  Gkorge  III,  ch.  126,  intituled, 
'  An  act  for  the  prevention  of  the  brokerage  and  sale  of  offices,' 
all  officers  in  Our  Forces  are  prohibited  from  selling  or  bargaining 
for  the  sale  of  any  Commission  in  Our  Forces,  and  from  taking  or 
receiving  any  money  for  the  exchange  of  any  such  Commission 
under  the  penalty  of  forfeiture  of  their  Commissions  and  of  being 
cashiered,  and  of  divers  other  penalties ;  but  the  last-mentioned  Act 
exempts  from  the  penalties  of  the  said  Acts,  purchases  or  sales,  or 
exchanges  of  any  Commissions  in  Our  Forces  for  such  prices  as 
may  be  regulated  and  fixed  by  any  regulation  made  or  to  be  made 
by  us  in  that  behalf. 

And  whereas  we  think  it  expedient  to  put  an  end  to  all  such 
regulations,  and  to  all  sales  and  purchases,  and  all  exchanges  for 
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money  of  Commissions  in  Our  Forces,  and  all  dealings  relating  to 
such  purchases,  sales,  or  exchanges. 

Now  Our  Will  and  Pleasure  is,  that  on  and  after  the  first  day 
of  November  in  this  present  year,  all  regulations  made  by  us  or 
any  of  Our  Royal  predecessors  or  any  officerd"  acting  under  Our 
authority,  regulating  or  fixing  the  prices  at  which  any  Commissions 
in  Our  Forces  may  be  purchased  sold  or  exchanged,  or  in  any  way 
authorizing  the  purchase  or  sale  or  exchange  for  money  of  any 
such  Commission,  shall  be  cancelled  and  determined. 

Given  at  Our  Court  at  Osborne,  tliis  twentieth  day  of  July,  in 
the  thirty 'fifth  year  of  Our  reign. 

Her  Majesty's  Command. 
EDWAED  CARDWELL. 

(c)    Warrant  as  an  avihority  for  affiadng  the  Grtat  Seal 
to  the  Eatificatian  of  a  Treaty  \ 

VICTORIA  R 

Our  Will  and  Pleasure  is,  that  you  forthwith  cause  the  Great 
Seal  of  Our  United  Kingdom  of  Great  Britain  and  Ireland  to  be 
afi&xed  to  an  Instrument  bearing  date  with  these  Presents  (a  copy 
whereof  is  hereunto  annexed)   containing  Our  Ratification   of  a 

between  Us  and 
concluded  and  signed  at  on  the 

day  of  i8       ,  by  the 

Plenipotentiaries  of  Us  and  of 

duly  and  respectively  authorized  for  that  purpose.     And  for  so 
doing  this  shall  be  your  Warrant. 

Given  at  Our  Court  at 
the  day  of  189 

in  the  year  of  Our  Reign. 


To  Our  Right  Trusty  and 
Well-beloved  Councillor 

Our  Chancellor  of  Great 
Britain. 


By  Her  Majesty* s  Command^ 
{Countersigned) 


'  This  18  an  ezoeptioiuJ  doonmeiit :  usiuJly  a  sign  manual  wanant  for  affix* 
ing  the  Great  Seal  seta  out  (i)  the  anUiority,  (a)  the  document  to  be  lealedi 
(3)  the  purport  of  the  document  in  a  brief  form  called  the  docket  (p.  48).  The 
authority  to  seal  powers  connected  with  treaties  does  not  pass  through  the 
Crown  Office,  as  do  most  matters  requiring  the  Great  Seal. 
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Commissions,  &c. 

§   1.    COMMISSION  passed  under  the  Royal  Sign  Manual  and 
Signet^  appointing 
to  he  Oovemor  and  Commander-in-Chief  of  a  Colony, 

Dated  14th  January  1886.  VICTORIA  R. 

ViCTOBiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Biitain  and  Ireland  Queen,  Defender  of  the  Faith,  Empress 
of  India  :  To  our  Trusty  and  Well-beloved 

:  Greeting. 

WE  do  by  this  Our  Commission,  under  Our  Sign  Manual  and 
Signet,  appoint  yon,  the  said  ,  to  be, 

during  Our  pleasure,  Our  Governor  and  Commander-in-Chief  in 
and  over  Our  Colony,  with  all  the  powers,  rights, 

privileges,    and    advantages    to    the    said   Office    belonging    or 
appertaining. 

II.  And  we  do  hereby  authorize,  empower,  and  command  you  to 
exercise  and  perform  all  and  singular  the  powers  and  directions 
contained  in  Our  Letters  Patent  under  the  Great  Seal  of  Our 
United  Kingdom  of  Great  Britain  and  Ireland  (constituting  the 
Office  of  Governor  and  Commander-in-Chief),  bearing  date  at 
Westminster,  the  13th  day  of  January  1886,  or  in  any  other 
Letters  Patent  adding  to,  amending,  or  substituted  for  the  same, 
according  to  such  Orders  and  Instructions  as  Our  Governor  and 
Commander-in-Chief  of  Our  Colony  for  the  time 

being  hath  already  received  from  Us,  or  as  you  shall  hereafter 
receive  from  Us. 

lY.  And  We  do  hereby  command  all  and  singular  Our  Officers^ 
Ministers,  and  loving  subjects  in  Our  said  Colony,  and  all  others 
whom  it  may  concern,  to  take  due  notice  hereof,  and  to  give  their 
ready  obedience  accordingly. 

Given  at  Our  Court  at .  Osborne  House,  Isle  of  Wight,  this 
day  of  January  18  in  the  year  of 

Our  Reign. 

By  Her  Majesty's  Command. 
(Countersigned  by  the  Secretary  of  State  for  the  Colonies.) 
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§  2.  INSTRUCTIONS  passed  under  the  Royal  Sign  Manual  and 
Stgnety  to  tlie  Oovemor  and  Commander 'in -Chief  of  a 
Colony. 

Dated  i^th  January  1886.  VICTORIA  R. 

Ikstbuctioks  to  Our  Governor  and  Commander-in-Chief  in  and 
over  Our  Colony,  and  to  Our  Lieutenant 

Governor  or  other  Officer  for  the  time  being  administering 
the  Government  of  Our  said  Colony. 

Given  at  Our  Court  at  Osborne  House,  Isle  of  Wi^^t, 
this  day  of  January  18         in  the 

year  of  Our  Reign. 

Recital  of       WHEREAS  by  certain  Letters  Patent  under  the  Great  Seal  of 
Patent       ^^^  United  Kingdom  of  Great  Britain  and  Ireland,  bearing  even 
date  herewithj  We  have  constituted,  ordered,  and  declared  that 
there  shall  be  a  Governor  and  Commander-in-Chief  (therein  and 
hereinafter  called  the   Governor)    in  and  over  Oar  Colony  as 
therein  described  (therein  and  hereinafter  called  the  Colony): 
And    whereas    We    have  thereby   authorized    and    commanded 
the   Governor  to  do  and  execute  all  things  that  belong  to  his 
said  officie,  according  to  the  tenor  of  Our  said  Letters  Patent 
and   of  such  Commission   as    may    be    issued    to    him    under 
Our  Sign  Manual  and  Signet,  and  according  to  sudi   Instruc- 
tions as  may  from  time  to  time  be  given  to  him  under  Our  Sign 
Manual  and  Signet,  or  by  Our  Order  in  Our  Privy  Council  or 
through  one  of  Our  Principal  Secretaries  of  State,  and  to  such 
laws  as  are  now  or  shall  hereafter  be  in  force  in  the  Colony :  And 
whereas  We  are  minded  to  issue  these  Our  Listructions  under  Our 
Bevooa-      Sign  Manual    and  Signet  for  the   guidance  of  the  Governor, 
earlier  in-  Lieutenant  Governor,  or  other  Officer  administering  the  Gkvern- 
itractionB.  ment  of  the  Colony :  Now,  therefore,  We  do  hereby  revoke  Our 
Instructions  under  Our  Sign  Manual  and  Signet  bearing  date  the 

of 
relating  to  Our  Colony  as   heretofore   constituted,  and  We   do 
hereby  direct  and  enjoin  and  declare  Our  will  and  pleasure,  as 
follows : — 

[I-II.  Provisions  fob  administxbino  Oaths  of  Alleoiakcb,  and  fob 

ABSENCE  of  GoVXBNOB.] 

CompoBi-        IV.  The  Executive  Council  of  the  Colony  shall  consist  of  the 

tion  of  .  . 

CoundL      following  Members,  that  is  to  say :  the  Lieutenant  Governor  of  the 
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Colony  ^  any),  the  Senior  Military  Officer  for  the  time  being  in 
command  of  Our  regnlar  troops  within  the  Colony,  the  Officers 
lawfully  discharging  the  functions  of  Colonial  Secretary,  of  Queen's' 
Advocate,  and  of  Treasurer  of  the  Colony,  and  such  other  persons 
as  We  may  from  time  to  time  appoint  by  any  Instruction  or 
Warrant  under  Our  Sign  Manual  and  Signet, 

Whenever  upon  any  special  occasion  the  Governor  desires  to 
obtain  the  advice  of  any  person  within  the  Colony  touching  Our 
affairs  therein,  he  may,  by  an  Instrument  under  the  Public  Seal  of 
the  Colony,  summon  for  such  special  occasion  any  such  person  as 
an  Extraordinary  Member  of  the  Executive  Council. 

IV-XIII.  Pbocedusb  op  ExBODTrTB  Council. 

XIII.  The  Legislative  Council  of  the  Colony  shall  consist  of  the  Com- 
Governor,  the  Lieutenant  Gbvemor  (if  any),  the  Chief  Justice  or  J^^J^iy© 
acting  Chief  Justice,  the  Senior  Military  Officer  for  the  time  being  Council. 
in   command  of  Our   Regular   Troops  within   the   Colony,   the 
persons  from  time  to  time  lawfully  discharging  the  functions  of 
Colonial  Secretary,  Queen's  Advocate,  and  Treasurer  of  the  Colony, 
and  such  other  persons  holding  offices  in  the  Colony  as  We  may 
from  time  to  time  appoint  by  any  Instructions  or  Warrants,  under 
Our  Sign  Manual  and  Signet,  and  all  such  persons  shall  be  styled 
Official  Members  of  the  Legislative  Council ;  and  further  of  such 
persons,  not  holding  offices  in  the  Colony,  as  We  may  from  time 
to  time  appoint  by  any  Instructions  or  Warrants  under  Our  Sign 
Manual  and  Signet,  and  all  such  persons  shall  be  styled  Unofficial 
Members  of  the  Legislative  Council. 

Xlll-XXm.  Pbookdure  of  Legislative  Coukcil. 

XXIII.  The  Governor  shall  not,  except  in  the  cases  hereunder  Ordinazices 
mentioned,  assent  in  Our  name  to  any  Ordinance  of  any  of  the  ^h^Qoygr. 
following  classes  : —  nor  may 

1.  Any  Ordinance  for  the  divorce  of  persons  joined  together  in  ^°tiJ^^^* 
holy  matrimony.  reserve. 

2.  Any  Ordinance  whereby  any  grant  of  land  or  money,  or  other 
donation  or  gratuity,  may  be  made  to  himself. 

3.  Any  Ordinance  whereby  any  increase  or  diminution  may  be 
made  in  the  number,  salary,  or  allowances  of  the  public  officers. 

4.  Any  Ordinance  affecting  the   Currency  of  the  Colony   or 
relating  to  the  issue  of  Bank  notes. 

5.  Any  Ordinance  establishing  any  Banking  Association^  or 
VOL.  II.  H  h 
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amending  or  altering  the  constitution,  powers,  or  privileges  of  any 
Banking  Association. 

6.  Any  Ordinance  imposing  differential  daties. 

7.  Any  Ordinance  the  provisions  of  which  shall  appear  in- 
consistent with  obligations  imposed  upon  Us  by  treaty. 

8.  Any  Ordinance  interfering  with  the  discipline  or  control  of 
Our  forces  by  land  or  sea. 

9.  Any  Ordinance  of  an  extraordinary  nature  and  importance, 
whereby  Our  prerogative  or  the  rights  and  property  of  Our 
subjects  not  residing  in  the  Colony,  or  the  ti*ade  and  shipping  of 
Our  United  Kingdom  and  its  dependencies,  may  be  prejudiced. 

10.  Any  Ordinance  whereby  persons  not  of  European  birth  or 
descent  may  be  subjected  or  made  liable  to  any  disabilities  or 
restrictions  to  which  persons  of  European  birth  or  descent  are  not 
also  subjected  or  made  liable. 

11.  Any  Ordinance  containing  provisions  to  which  Our  assent 
has  been  once  refused,  or  which  have  been  disallowed  by  Us. 

Unless  such  Ordinance  shall  contain  a  clause  suspending  the 
operation  of  such  Ordinance  until  the  signification  of  Our  pleasure 
thereupon,  or  unless  the  Governor  shall  have  satisfied  himself  that 
an  urgent  necessity  exists  requiring  that  such  Ordinance  be 
brought  into  immediate  operation,  in  which  case  he  is  authorized 
to  assent  in  Our  name  to  such  Ordinance,  unless  the  same  shall  be 
repugnant  to  the  law  of  England,  or  inconsistent  with  any 
obligations  imposed  on  Us  by  treaty.  But  he  is  to  transmit  to  Us, 
by  the  earliest  opportunity,  the  Ordinance  so  assented  to,  together 
with  his  reasons  for  assenting  thereto. 

[The  remainder  of  the  instructions  relate  to  details  as  to  the 
Government  of  the  Colony]  V.  R.* 

§  3.    Form  of  Commission  on  First  Aj)pointment  to  Permanent 

Rank  in  tlie  Army, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
&c.     To  Our  trusty  and  well  beloved '  greeting : 

We,  reposing  especial  trust  and  confidence  in  your  loyalty, 
courage,  and  good  conduct,  do  by  these  presents  constitute  and 

'  Instruotions  are  signed  at  the  head  and  initialed  at  the  foot  by  the  Queen, 
and  are  sealed  with  the  Signet :  but  are  not  oountenigned  by  the  Secretary  of 
State.    This  makes  them  an  exceptional  document. 

'  Here  insert  the  name  of  the  qualified  candidate. 
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appoint  you  to  be  an  OflScer  in  Oui*  *  [Land »,  Hojal  Marine  \ 
Militia  o,  Yeomanry  d,  or  Volunteer  «  Forces]  from  the  * 
day  of  18       .     You  are  therefore  carefully  and  dili- 

gently to  discharge  your  duty  as  such  in  the  rank  of 
or  in  such  higher  rank  as  We  may  from  time  to  time  hereafter  be 
pleased  to  promote  or  appoint  you  to,  of  which  a  notification  will 
be  made  in  the  London  Gazette,  and  you  are  at  all  times  to  exercise 
and  well  discipline  in  arms  both  the  inferior  Officers  and  Men 
serving  under  you,  and  use  your  best  endeavours  to  keep  them  in 
good  order  and  discipline.     And  We  do  hereby  command  them  to 
obey  you  as  their  superior  Officer,  and  you  are  to  observe  and 
follow  such  orders  and  directions  as  from  time  to  time  you  shall 
receive  from  Us  or  any  your  superior  Officer,  according  to  the 
rules  and  discipline  of  war,  in  pursuance  of  the  trust  hereby 
reposed  in  you. 

Given  at  Our  Court  at  the  day  of 

18       ,  in  the  Year  of 

Our  Eeign. 

By  Her  Majesty's  Command'. 

§  4.  F(yrm  of  Commission  for  a  Secretary  of  Embassy  or  Legation. 

Draft. 

[Name.] 

Commission,  as  Secretary  to  Her  Majesty's  _       . .      at 

Legation 

ViCTOBiA,  by  the  Grace  of  God,  Queen  of  the  United  Kingdom, 

of  Great  Britain  and  Ireland,  Defender  of  the  Faith,  &c.,  &c.,  &c., 

To  all  and  singular  to  whom  these  presents  shall  come,  greeting, 

Whereas  it  appears  to  Us  expedient  to  nominate  some  person  of 

approved  industry,  fidelity,  and  knowledge  to  perform  the  functions 

Embassy 
of  secretary  to  our  ^^^.^^  to 

Know  ye  therefore,  that  We  have  cont'ituted  and  appointed,  as 
We  do  by  these  presents  constitute  and  appoint.  Our  trusty  and 
well  beloved  [Name]  to  be  secretary  to  that 

»  a,  b,  e,  d,  «,  to  be  inserted,  as  the  case  may  be. 

«  Date  to  be  inserted  from  the  submission  paper  signed  by  Her  Mi^esty. 
*  For  other  forms  of  military  commi«Bion  see  Manmal  af  MUUarp  Law, 
edited  by  G.  A.  B.  Fitx-Qerald,  and  ed.,  1887,  p.  501. 

H  h  2 
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™    ?^;   giving  and   granting  to  him,  in  that  character,  all 
Legation 

power  and  anthority  to  do  and  execute  all  necessary  writings, 
memorials,  and  instruments,  as   also  to  assist  Our  Ambassador 
Extraordinary  and  Plenipotentiary  to 
in  all  things  which  may  belong  to  the  duties  of  secretary  to  the 

_         .  _  Embassy 

aforesaid  t       x*     • 
Legation 

And  We  therefore  request  and  his 

Ministers,  and  all  those  whom  it  may  concern,  to  receive  and 

acknowledge  Our  said  trusty  and  well  beloved 

Embassv 
as  secretary  to  Our  said  ^       . .      and  freely  to  communicate  with 
•^  Legation 

him  upon  all  and  singular  the  things  that  may  appertain  to  the 

affairs  of  the  said  -       ... 

Legation 

Given  at  Our  Court  at  the  day  of 

in  the  year  of  Our  Loi*d  One  thousand  eight  hundred  and 

in  the  year  of  Our  reign. 

By  Her  Majesty's  Command. 

(Countersigned  by  the  Secretary  of  State.) 

§  5.     Form  of  a  Credential  Letter  addressed  to  a  Sovereign^, 

Sib,  My  Bbotheb, 

Being  desirous  to  maintain  without  interruption  the  relations 
of  friendship  and  good  understanding  which  happily  subsist  between 
the  two  Crowns,  I  have  made  choice  of  [Names  and  Titles] 
to  reside  at  the  Court  of  Your  Im2)erial  Majesty  in  the  character 
of  my  Arnbassador  Extraordinary  and  PlenijpotenUary.  The  long 
experience  which  I  have  had  of 

talents  and  zeal  for  My  service  assures  me  that  the  selection 
which  I  have  made  will  be  perfectly  agreeable  to  your  Imperial 
Majesty,  and  that  he  will  discharge  the  important  duties  of  his 
Embassy  in  such  a  manner  as  to  prove  himself  worthy  of  this  new 
mark  of  my  confidence,  and  to  merit  Your  Imperial  Majesty's 
approbation  and  esteem.  I  therefore  request  that  you  will  give 
entire  credence  to  all  that  shall  communicate 

to  you  in  My  name,  more  especially  when  he  shall  assure  Your 

^  Home  of  Commons  Papon,  1861,  vol.  vi,  Rept.  of  Select  Committee  on  the 
Diplomatic  Service,  Appen4iz  iii,  p.  500. 
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Jmj^erud  Majesty  of  my  inyariable  esteem  and  regard,  and  shall 
irenew  to  you  the  expression  of  those  sentiments  of  sincere  attach- 
ment and  highest  consideration  with  which  I  am, 

Sir,  My  Brother, 

Your  Imiterial  Majesty's  good  Sister, 

VICTORIA  R. 

[Place.] 

[Date.] 
To  My  good  Brother  the  Emperor  of  [  .] 
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IssxjE  OP  Public  Money. 
Royal  Order  por  Public  Supply  Services. 

(For  Her  Majestj^'s  Boyal  Sign  Manual.) 

Supply  Services. 
VICTORIA  R. 

Whereas  the  several  sums  mentioned  in  the  Schedule  hereunto 
annexed  have  been  granted  to  Us  (by  Act,  or  by  Resolution  of  the 
House  of  Commons,  as  the  case  may  he)  to  defray  the  expenses  of 
the  Public  Supply  Services  therein  specified,  which  will  come  in 
course  of  payment  in  the  year  ending  the  31st  March,  18 — ;  Our 
Will  and  Pleasure  is,  that  you  do,  from  time  to  time,  authorise  the 
Crovemor  and  Company  of  the  Bank  of  England,  or  the  Governor 
and  Company  of  the  Bank  of  Ireland,  to  issue  or  transfer  from  the 
Account  of  Our  Exchequer  at  the  said  Banks  to  the  Accounts  of 
the  pei'sons  charged  with  the  payment  of  the  said  Services,  such 
sums  as  may  be  required,  from  time  to  time,  for  the  payment  of 
the  same,  not  exceeding  the  amounts  respectively  stated  in  the  said 
annexed  Schedule. 

Provided  that  such  issues  or  transfers  shall  be  made  out  of  the 
Credits  granted  or  to  be  granted  to  you,  from  time  to  time,  on  the 
Account  of  Our  Exchequer  at  the  said  Banks,  by  the  Comptroller 
and  Auditor-Genei*al,  under  the  authority  of  the  Exchequer  and 
Audit  Departments  Act,  1866  (29  k  30  Vict.  c.  39,  s.  15),  and 
shall  not  exceed  in  the  whole  the  amount  of  the  Credits  so  gi*anted 
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out  of  the  Ways  and  Means  appropriated  by  Parliament  to  the 
Seryice  of  the  said  year. 

Given  at  Our  Court  at  this        day  of  1 8 

By  Her  Majesty's  Command, 

To  he  eounierngned  by  two  ) 
Zords  of  the  Treasury.    { 

To  the  Commtsnaners  of  Our  Treasury. 

SCHEDULE. 


Supply  Service  for  which  valued  or  granted. 


Amount. 


i. 


Treasubt  Bequisitiok  authobisino  Cbedits 
FOB  Supply  Sebyicxs. 

Su^y  Services. 

Year  18       . 

By  virtue  of  the  Exchequer  and  Audit  Departments  Act,  i866 
(29  &  30  Vict.  39,  B.  15) :  We  authorise  and  require  you  to  grant 
to  the  Lords  Commissioners  of  Her  Majesty's  Treasury  for  the  time 
being,  on  account  of  the  Ways  and  Means  gi*anted  for  the  service 
of  the  year  ending  3i8t  March,  18 — ,  Credits  on  Account  of  Her 
Majesty's  Exchequer  at  the  Bank  of  England  and  Bank  of  Ireland, 
or  on  the  growing  Balances  thereof,  the  foUowing  sums ;  viz. : — 

At  the  Bank  of  England     ...     £ 
At  the  Bank  of  Ireland      ...    X 

Treasury  Chambers,  Whitehall  ) 

18  J 

To  be  signed  hy  two  Lords  ) 
of  the  Treasury,  \ 

To  the  Com$itroller  and  Auditor  General, 
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G&Airr  OF  Cbsdit  by  ths  Comptbolleb  and  Auditob 
Oekebal  fob  Supply  Sebyices. 

Credit  fcT  Supply  Services, 

Year  i8 

By  virtue  of  the  Exchequer  aud  Audit  Departments  Act,  1 866 
(29  ft  30  Vict.  c.  39,  s.  15),  and  of  a  Requisition  from  the  Lords 
CommissionerB  of  Her  Majesty's  Treasury,  authorising  the  same  : 
I  hereby  grant  a  Ci*edit  to  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  for  the  time  being,  on  Account  of  Her  Majesty's 
Exchequer  at  the  Bank  of  ,  or  on  the  growing  Balance 

thereof,  to  the  Amount  of 

on  account  of  the  Ways  and  Means  granted  for  the  Service  of  the 
year  ending  3i8t  March,  18     . 

Exchequer  &  Audit  Department  ) 

18       •        /  Comptroller  dh  Auditor  Gmeral, 

To  the  Governor  &  Company  of  ) 
the  Bank  of  .         / 


Tbeasuby  Obdebs  fob  Issues  fbom  the  Exghequeb 
Account  foe  Supply  Sebyices. 

Supply  Services, 

Year  i8 

Treasury,  Whitehall, 

18       . 
Gentlemen, 

Under  the  authority  of  the  Exchequer  and  Audit  Depart- 
ments Act,  1866  (29  &  30  Vict.  c.  39,  s.  15),  and  of  the  Credit 
granted  to  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  by 
the  Comptroller  and  Auditor-General,  on  the  Account  of  Her 
Majesty's  Exchequer  at  the  Bank  of  ,  under  the 

provisions  of  the  said  Act :  I  am  commanded  by  the  Lords  Com- 
missioners of  Her  Majesty's  Treasuiy  to  request  that  you  will 
transfer  the  following  sums,  on  the  instant,  &*om  the 
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said  Acoount  to  the  '  Supply  Account '  of  [Her  Majesty's  Paymaster- 
Qeneral  ^]  in  your  books,  on  account  of  the  Supply  Services  under- 
mentioned : — 


Supply  Semoei.                                               Amount. 

£        8.        d. 

I  am  to  request  that  yrhen  these  sums  shall  have  been  transferred 

accordingly,  you  will  transmit  this  authority  to  the  Comptroller 

and  Auditor  General. 

I  am  &c. 

To  be  signed  by  one  of  the  Seoretariee  ) 
of  the  Treasury.  ) 


To  the  Governor  A  Comixtny  of  the  \ 
Bank  of  > 


Treasuby  Requisitiok  authobising  Cbbdits  fob 
Consolidated  Fund  Sebvices. 

Conaoltdated  Fund  Services. 

Quarter  to  ,  i8       . 

By  virtue  of  the  Exchequer  and  Audit  Departments  Act,  1 866 
(29  &  30  Vict.  c.  39,  s.  13) :  We  authorise  and  require  you  to 
grant  to  the  Lords  Commissioners  of  Her  Majesty's  Treasury  for 
the  time  being,  on  account  of  the  charge  of  the  Consolidated  Fund 
for  the  quarter  ended  ,18         ,  remaining  unpaid  at 

that  date,  Credits  on  the  Accounts  of  Her  Higesty's  Exchequer  at 
the  Bank  of  England  and  Bank  of  Ireland,  or  on  the  growing 
Balances  thereof,  for  the  following  sums,  viz. : — 

At  the  Bank  of  England     *     .     •     £ 

At  the  Bank  of  Ireland       »     •     •    £ 

To  be  signed  by  two  Lordi  ) 
of  the  Treasury*  ) 

Treasury  Chambers,  Whitehall,  ) 

18       .      J 
To  the  Comptroller  ds  Auditor  General, 

^  [Or  of  such  other  Principftl  Acoonntants  M  the  case  may  require.] 
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Gbakt  op  Cbsdit  by  the  Comptkolleb  and  Auditob  Genebal 

FOS  SeBVICES   payable   out  07  THE   COKSOLIDATED   FUND. 

Credit  for  Consolidated  Fwnd  Services. 

Quarter  to  i8       . 

By  virtue  of  the  Exchequer  and  Audit  Departments  Act,  1866 
(29  &  30  Vict.  c.  39,  8.  13),  and  of  a  requisition  from  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  authorising  the  same, 
I  hereby  grant  a  Credit  to  the  Lords  Commissionera  of  Her 
Majesty's  Treasury  for  the  time  being,  on  account  of  Her  Majesty's 
Exchequer  at  the  Bank  of  ,  or  on  the  growing  Balance 

thereof  to  the  amount  of  £ 

on  account  of  the  charge  of  the  Consolidated  Fund  in  Great  Britain 
(or  Ireland,  as  the  case  may  be),  for  the  quarter  ended 
18  ,  remaining  unpaid  at  that  date. 

£xcbequer  &  Audit  Department  \ 

18       .        /  Comptroller  <&  Auditor  General. 

To  the  Governor  &  Company  of 


} 


Treasuby  Ordeb  fob  Issues  fbom  the  Exgheqtteb  Accoukt 

FOB  Consolidated  Fund  Services. 

Consolidated  Fund  Services, 

Quarter  to  ,  18       . 

Treasury,  Whitehall, 

18 
Gentlemen, 

Under  the  authority  of  the  Exchequer  and  Audit  Depart- 
ments Act,  1866  (29  &  30  Vict.  c.  39,  s.  13),  and  of  the  Credit 
granted  to  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  by 
the  Comptroller  and  Auditor-General,  on  the  Account^  of  Her 
Majesty's  Exchequer  at  the  Bank  of  ,  under  the 

provisions  of  the  said  Act :  I  am  commanded  by  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury  to  request  that  you  will 
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transfer  the  following  sums,  on  the  instant,  from  the 

said  Account  to  the  *  Supply  Account  *  of  [Her  Majesty's  Paymaster- 
General^]  in  your  books,  on  account  of  the  charge  of  the  Consolidated 
Fund  in  [Great  Britain ']  for  the  above-mentioned  Quarter. 


Service. 


Amoant. 


9. 


APPENDIX  IV. 

Oaths. 

For  the  Coronation  Oath  see  p.  65. 

For  the  Privy  Councillor's  Oath  see  p.  134. 

The  Oath  of  AUegianee, 

I  do  swear  that  I  will  be  fietithful  and  bear  true 

allegiance  to  Her  Maje&ty  Queen  Victoria,  Her  Heirs  and  Successors 
according  to  Law. 

So  help  me  God. 

The  Official  Oath. 

I  do  swear  that  I  will  well  and  truly  serve  Her 

Majesty  Queen  Victoria  in  the  Office  of 

So  help  me  Gk>d. 

The  following  are  the  persons  who  are  required  to  take  this  oath 
by  31  &  32  Vict.  c.  72. 

England. 

First  Lord  of  the  Treasury. 
Chancellor  of  the  Exchequer. 
Lord  Chancellor. 
President  of  the  Council. 
Lord  Privy  Seal. 

^  [Or  of  such  other  Prindpal  Acconntants  m  the  case  may  require.] 
«  [Or  Ireland.] 
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Secretaries  of  State. 
First  Lord  of  the  Admiralty. 

Chief  Commissioner  of  Works  and  Public  Buildings. 
President  of  the  Board  of  Trade. 
Lord  Steward. 
Lord  Chamberlain. 
Earl  Marshal. 
Master  of  the  Horse. 
Commander-in-Chief. 
Chancellor  of  the  Duchy  of  Lancaster. 
Paymaster-General. 
Fostmaster-Oeneral. 

Secretary  for  Scotland  by  48  &  49  Vict.  c.  61,  s.  3. 
The  President  of  the  Board  of  Agriculture  by  52  &  53  Vict, 
c.  30,  s.  8. 

[The  President  of  the  Local  Goyemment  Board  must,  it  is 
presumed,  be  required  to  take  the  Oath,  as  the  President 
of  the  Poor  Law  Board  was  by  the  Act  of  1868,  but  it  is 
not  so  specified  in  the  Act  which  constitutes  his  office.] 

Scotland. 

The  Lord  Keeper  of  the  Great  Seal. 
The  Lord  Keeper  of  the  Privy  Seal. 
The  Lord  Clerk  Kegister. 
The  Lord  Justice  Clerk. 

Ibeland. 

The  Lord  Lieutenant. 

The  Lord  Chancellor. 

The  Commander  of  the  Forces. 

The  Chief  Secretary  for  Ireland. 

For  England  the  oath  is  tendered  by  the  Clerk  of  the  Council 
and  taken  in  the  Queen's  presence  in  Council  or  otherwise  as  she 
may  direct. 

For  Scotland  the  oath  is  tendered  by  the  Lord  President  of  the 
Court  of  Session  at  a  sitting  of  the  Court. 

For  Ireland  the  oath  is  tendered  by  a  Clerk  of  the  Council  and 
taken  at  a  meeting  of  the  Privy  Council  in  Ireland. 
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Arohbishop  of  Oanterbnry  : 

his  official  principal,  436. 
Arohbiflhop  of  Tork : 

his  precedence,  394. 

his  official  principal,  436. 
Arohdeaoon : 

hlB  dutiea,  396.  433. 

forbidden    to    hold    pleas    in    Becalar 
court,  379. 

his  Court,  383,  432. 

his  summons  to  Convocation,  386. 
Arches,  Court  of:  tee  Court. 

Dean  of,  4i7>  435- 
Armour,  Statutes  of,  338. 
Army,  Standing : 

fear  of,  created  by  Commonwealth,  30, 

339- 
reluctance  to  recognise,  356,  359. 

declared  unlawful,  31,  340. 

legal  obstacles  to,  339,  340. 

how  legalised,  33,  340. 

estimates  for,  323,  323,  370. 

how  raised,  343. 

how  composed,  341. 

discipline  of,  347-349. 

government  of,  before  1855,  355-358. 

royal  prerogative  in  respect  of,  348, 

359.  371- 
abolition  of  purchase  in,  461. 

Army  Act : 

substituted  for  Mutiny  Act,  340. 

forces  governed  by,  341. 

a  code  of  military  law,  348. 

outline  of,  349. 

rules  and  procedure  provided  by,  353. 
Array,  CommiaaionB  of,  338. 
Articles  of  War : 

for  army,  348. 

for  navy,  351. 

Indian,  341. 
Articles  of  Beligion : 

have  Parliamentary  sanction,  378. 

doctrines  defined  in,  382,  391. 

assent  to,  when  required,  391. 
Asoension : 

Island  of,  250,  269. 
Assembly: 

General,  of  Scotch  Cboreh,  402-403. 
Assessed,  Taxes :  392,  300. 
Assessment : 

of  property  for  taxation,  298. 
Assise,  Commissions  of,  225,  420. 
Assise  of  Arms,  337. 
Attomey-Oeneral : 

a  Councillor  of  the  Crown,  192. 

not  of  Privy  Counoil,  192  fi. 

his  duties,  19a. 

his /a^  for  use  of  Creat  Seal,  45. 

for  Petition  of  Right  to  proceed,  221. 
Audienoe,  Court  of: 

for  personal  jurisdiction  of  Archbishop, 

435* 


Audit: 

in  Upper  Exchequer,  309. 

Board  of,  317,  318,  319. 
Auditor : 

of  civil  list,  335. 

of  imprests,  317. 

of  receipts,  311,  312-316. 
Australia: 

Southern,  355. 

Western,  255. 

AuxiUary  Foroes  :  345>  34<>- 
Auzilium: 

a  direct  tax,  295. 

B. 

Baoon,  Lord: 

on  the  duty  of  judges,  29. 

on  the  Star  Chamber,  90. 
Bagehot,  Mr. : 

on  the  permanent  Civil  Service,  30 1. 
Bahamas : 

constitution  of,  254. 
BaililT: 

of  Jersey,  246,  247. 

of  Guernsey,  247. 
Bank:  of  England — of  Ireland: 

Exchequer  Account  at,  307. 

public  money  paid  into,  309, 319, 319. 

how  issued  from,  319,  320,  333,  334. 

how  used  till  wanteo,  330,  333. 
Bankruptoy: 

formerly  under  jurisdiction  of  Chan- 
cellor, 148. 

a  department  of  Board  of  Trade,  183. 

appetEds  in,  433. 
Barbados: 

constitution  of,  254. 
Baron: 

of  Exchequer,  163,  309,  317. 
Basutoland,  351. 
Bechuanaland,  251. 
Bedchamber  Question,  127. 
Bermuda,  354. 
Bill  of  Bights: 

general  character,  31. 

limitation  of  succession,  62. 

religious  disabilities  created  by,  62, 63. 

as  to  taxation,  297. 

as  to  standing  army,  340*  343. 

recited  in  Army  A<^  349. 
Bishop: 

how  appointed,  378,  397. 

Court  of,  379,  383,  433,  434. 

forbidden   to  hold    pleas  in  hundred 
court,  379. 

duties }  nd  powers,  395. 

jurisdiction  of,  406. 

consecration  of,  how  authorised,  407. 

sufTragan,  395,  407. 

Indian,  405. 

Colonial,  406,  407, 
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Board : 

Admiralty :  iea  Admiralty. 

of  Agriculture :  Me  Agrioultnre. 

Local  Government:    see  Iiocal    Oo- 
▼enunent. 

of  Trade :  see  Trade. 

Treaanry :  see  Treasury. 

Local,  341,  242. 

of  Guardians,  242. 

of  General  Officers,  364. 
Bolingbroke : 

correspondence  of,  103. 
Bombay : 

Governor  of,  264,  266,  267. 

Aden  governed  firom,  269. 
Borneo: 

protectorate  over,  271,  272. 
Borousli :  see  Town. 

growth  of,  232. 

meanings  of  term,  234. 
Bounty,  Queen  Anne's : 

source  of,  3q8. 

mode  of  distribution,  399. 
Brieb^t,  John : 

his  retirement  in  1882,  123. 
Britain,  Great : 

result  of  Union  with  Scotland,  209. 
British    Settlements   Act,    352,   253, 

258*  439- 
British  Museum : 

votes  for,  200  n. 
Brougham,  Lord,  124. 
Burke. 

his  criticism  on  Board  of  Trade,  1 79. 

his  financial  legislation,  332,  334. 

and  military  legislation,  359. 
Burnet,  Bishop,  92,  98,  117. 
Business,  letters  of : 

addressed  to  Convocation,  388,  389. 
Bute,  ISarl  of: 

his  introduction  to  Cabinet,  100  n. 

his  expulsion  of  Newcastle,  loS. 
Butlerage: 

a  source  of  revenue,  286. 

O. 

Cabal,  the,  96. 
Cabinet: 

in  reign  of  Charles  II,  37. 

ahsenoe  of  King  from,  its  effect,  38, 105, 

106. 
in  reign  of  William  III,  97. 
in  reign  of  George  II,  T06. 
the  motive  power  in  the  Executive,  82, 

104, 137, 138. 
grew  out  of  Privy  Council,  99. 
are  Her  Majesty's  servants,  100,  loi, 

III. 
how  summoned,  T03. 
confused  with  Council  and  Lords  of 

CouneO,  103. 
numbers  of,  105-107, 194. 


Cabinet : 
ouniposition  of,  105,  106,  193,  194. 
efficient  and  non-efficient,  10 7- no. 
collective    responsibility  of,   111-115, 

130- 
unanimity  of,  in  advising  Crown,  113, 

114. 
secrecy  of,  114,  116. 
entitled  to  royal  confidence^  126,  127. 
dependent  on  Parliament,  129,  132. 
duties  of,  as  to  legislation,  130. 
as  to  executive  government,  82,  137. 
ministers  who  are  members  of,  1 49, 1 5 1 , 

i57»  167,  177,  193,  194. 
estimates  considered  by,  322,  323,  370. 
minutes  of,  108,  115,  376. 
committees  of,  322,  323,  370,  376. 
of  self-governing  colony,  256. 
Cachet : 
secretarial  seal  used  in  Foreign  Office, 

160,  161. 
Camden,  First  Lord: 
his  disavowal  of  colleagues,  in,  113. 
judgment  of,  in  Untick  v.  Carringtmiy 

263,  454- 
Second  Lord: 

as  Teller  of  Exchequer,  312. 

Canada: 

Dominion  of,  355,-256. 

provinces  of,  256. 
Canterbury :  see  Arohbishop. 

province  of,  392. 

convocation  of,  385,  386,  389. 
Capetown : 

bishop  of,  406. 
Carteret,  Lord,  36,  118. 
Carucage: 

a  tax  on  land,  295. 
Cathedral,  393. 
Catholic,  Boman : 

disabilities  of,  62,  63,  150. 
Cecil: 

treatise  on  secretary  of  estate,  146. 
Central  Criminal  Court : 

establishment  of,  421. 
Certiorari : 

writof,  353,  419,429. 
Cession  of  territory : 

a  prerogative  of  the  Crown,  279,  281. 
Chamberlain : 

Eling's,  antiquity  of  office,  1 38. 

former  importance  of  office,  139,  140, 
310. 

held  by  Lord  Sunderland,  117,  14a 

present  duties,  1 39. 

Lord  Great,  138,  139,  310. 

of  Exchequer,  140,  309,  310,  318. 
Chancellor : 

of  Edward  the  Confessor,  9,  140,  146. 

his  duties  in  Exchequer,  11,  167,  309. 

responsible  for  use  of  Great  Seal,  44, 45, 
149. 
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Chaaoellor : 

Srotected  by  Statute  of  Treasons,  71. 
is  place  in  the  Lords,  93. 
his  duties,  146-149. 
departmental,  146. 
judicial,  87,  147,  417,  425,  444,  446. 
consoltative,  146. 
a  Cabinet  office,  193. 
and  subject  to  religious  disability,  150. 
OhanceUor  of  Bxoheqaer:    see   Bx- 

chequer. 
Chanoerjr:  tee  Court,  Crown  OAoe, 
Kin«. 
its  separation  from  Exchequer,  15*  84, 

153. 
iU  staff,  146. 

its  dealing  with  charities,  199. 

its  growth  as  a  Court,  413. 

jurisdiction  and  judges,  414,  416,  417. 
Chancery  Diviaion : 

of  High  Court,  its  business,  424. 
Channel  Islandis : 

their  connection  with  Home  Office,  221. 

their  constitutions,  245-248. 

distinguished  from  colonies,  250. 
Chapter: 

summons  of  to  Convocation,  385,  386. 

duties  of,  393. 

how  appointed,  395. 
Charg6  d^aflfkires,  275. 
Charity  Commisaion : 

its  duties,  197-199. 
Charles  I : 

his  exercise  of  prerogative,  29. 

his  control  of  militia  disputed,  345. 
Charles  II : 

his  corruption  of  Parliament,  31,  96. 

his  Inner  Council,  37,  96,  97. 

his  Privy  Council,  95. 

his  Council  of  Trade,  179. 

appropriation  of  subsidies  granted  to 
l»im,  313,  330. 
Charter: 

of  pardon,  19,  229. 

to  towns,  25 

limitations  of  prerogative  as  to,  33. 

issued  by  letters  patent,  50. 

after  Order  in  Council,  46,  233. 

for  colonial  government,  249. 

of  East  India  Company,  263. 

of  African  and  Borneo  Companies,  272. 

of  Levant  Company,  282. 
Chefs  Plaids : 

in  Guernsey,  247. 
Cholmondeley,  Iicrd : 

dismissed  for  opposition    at  Council, 
104. 
Chnroh,  iSnglish  Established: 

relations  with  Home  Office,  221,  389. 

relations  with  State,  Saxon,  378,  379; 
Norman,  380;  pre-Beformation,  381. 

the  King  in  what  sense  its  head»  382. 


Chnroh,  English  Bstablishad : 
its  doctrines  where  embodied,  391. 
property  of,  398,  399. 
courts  of,  431-436. 
in  what  sense  established,  378,  382, 

404^  405- 

Scotch  Piesbyterian  established,  40a 

mode  of  government,  401. 

its  relations  with  State,  40a,  403. 

Irish,  403,  404. 

Indian.  405. 

Colonial,  405,  406. 
Chnroh  Disoipline  Aot,  434. 
Cinque  Porta : 

responsible  for  nanow  seas,  350. 
Cironit: 

commissions  for,  419, 420,428. 

system  of,  how  altered,  425. 
City: 

meaning  of  term,  234. 
Civil  List : 

hereditary  revenues  included  in,  390, 

314- 
charges  on,  331,  332. 

history  of,  333-335- 
apportionment,  334. 
present  amount  of,  335. 
Civil  Servioe : 
a  disqualification  for  Parliament,  127, 

200,  and  n. 
the  permanent,  172,  199*202. 
its  relation  to  politiohl  leaders,  aoo, 

201. 
how  paid,  290,  331. 
estimates  for,  322. 
Treasury     controls     expenditure    on, 

323. 
Civil  Servioe  of  India,  267. 

Civil  Servioe  Commission,  173, 196. 

Civil   Servioe    Contingencies   Fund, 

328. 

Clarendon : 

constitutions  of,  13,  381. 

Assize  of,  13. 
Clarendon,  SSarl  of,  96,  116,  117. 
Clergy: 

their  immunities,  381,  396. 

—  disabilities,  396. 

—  representation,  381,  386. 
subjection  to  ecclesiastical  law,  391, 

397- 
Clerk: 

of  the  Council,  102,  144, 

of  the  Peace,  225,  233,  236. 
Coke,  Sir  K 

definition  of  proclaiming  power,  28. 

of  power  to  create  jurisdictions,  450. 
Colenso,  Bishop,  406,  407. 
Colonial  Govemment : 

forms  of,  249-263. 
Colonial  Courts,  258,  259,  439. 
Colonial  Forces,  341. 
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Colonies : 

Secretary  of  State  for,  158,  249. 

—  formerlj  aUo  for  War,  158,  355,  363. 
•—  his  use  of  seals,  160,  161. 

—  responsible  for  exercise  of  preroga- 
tive  as  to  colonies,  206,  250. 

—  advises  as  to  veto  on  colonisl  laws, 
258. 

duties  as  to  imperial  defence,  376. 
Colony: 

definition  of,  250. 
Conunander-in-ohief : 

bis  duties,  355,  367,  368. 

his  relations  with  Secretary  at  War, 

359-36 »»  362. 
—  with  Secretfury  of  State  for  War, 

368,  369*  372,  373- 
Commissariat : 

a  department  of  Treasury,  355. 

in  1855  assigned  to  War  Office,  362. 
Commission : 

of  Array,  338. 

of  Assise,  420. 

Charity,  197-199. 

Eoclesiastical,  196,  197,  399. 

Endowed  Schools,  19S. 

of  Escheat,  46. 

of  gaol  delivery,  420,  42 1 . 

of  oyer  and  terminer,  420,  421. 

of  peace,  46,  136,  148,  427-430. 

for  executing  r^al  powers,  50,  52,  77. 

for  executing  ofBce  of  Ghanc^lor,  151. 

of  Lord  High  Admiral,  176,  373-375- 

of  Lord  Treasurer,  163,  164. 

as  a  mode  of  appointment^to  office,  203. 

under  sign  manual,  49. 

under  sign  manual  and  signet,  49, 160, 

353,  463,  467- 
of  colonial  governor,  49,  253,  463. 

of  officer  in  army,  49,  53,  203, 344, 466. 

of  officer  in  navy,  203,  204. 

forms  of,  459,  463,  466,  467. 
Commissioner : 

of  Works,  173,  184,  185,  193. 

of  Police,  226. 
Ckmmiissioner,  High : 

for  Cyprus,  270. 

for  Sooth  Africa,  251,  271. 

for  Western  Pacific,  269,  272. 

Boyal,  for  Assembly  of  Scotch  Church, 
402. 
Committee: 

of  the  Privy  Council,  88,  89, 95,96, 134. 

Foreign,  95,  97,  102. 

Secret,  of  Charles  II,  96,  97. 

Judicial,  of  the  Privy  Council,   134, 
356.  259,  260,  384,  444-449- 

for  trade,  134,  249. 

for  education,  187,  188. 

of  Cabinet,  376. 

of  House  of  Commons  : 
of  Supply,  323, 

VOL.  II.  I  i 


Conmiittee : 

of  Ways  and  Means,  323. 

of  Public  Accounts,  308,  327. 
Commons,  House  of : 

its  relations  to  ministers,  96,  97,  129, 

130- 

defeat  in,  when  first  a  cause  of  minis- 
ters* retirement,  130, 131. 

and  public  accounts,  327. 

and  army,  342,  371,  372. 
Commonwealth,  The : 

mode  of  taxation  under,  289,  290. 

»nny  of,  339,  340. 
Company :  see  Charter. 
Comptroller  and  Auditor  General : 

his  relation  to  Treasury,  172. 

control  of  issue  of  public  money,  307, 

324. 
terms  of  appointment,  321. 
his  duties  as  to  audit,  317,  325,  326, 

335- 
as  to  presentation  of  accounts,  326. 

Concilium : 

Conmiune : 

its  composition,  8,  9. 

its  relation  to  Parliament,  10. 

its  control  of  choice  of  ministers,  10, 

II,  15,  18. 

as  referred  to  by  Hale,  83,  84. 

Magnxun : 

its  reappearance  on  demise  of  Crown, 

64,65. 

how  far  the  same  as  House  of  Lords, 

83,  85,  89- 
Ordinarium,  83,  91,  92,  192. 

Confession  of  faith : 

of  Scotch  Church,  400. 

Consolidated  Fund : 

charges  on,  286,  321,  322,  334. 

when  created,  291,  318. 

revenue  paid  into,  307,  319,  329. 

—  services,  321,  322,  326. 

account  of  Consolidated  Fund  service, 
326. 
Consort : 

King  or  Queen,  79,  80. 
Constable,  Lord  High,  139,  348. 
Controller-General : 

of  Exchequer,  319. 

of  supply  and  transport,  364. 
Convocation : 

before  Reformation,  381. 

submission  of,  384. 

how  summoned  and  composed,  386. 

its  legislative  powers,  387,  390. 

and  procedure,  388,  389. 
Cornwall,  Duchy  of: 

belongs  to  eldest  son  of  reigning  sove- 
reign, 81. 
Coroner : 

his    election    transferred    to    County 
Council,  235,  236. 
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Coronation :  ue  Oath, 
gave  religious  aanotioii  to  royal  title, 

i6,  57- 
a  compact  between  King  and  people, 

57. 
forms  of,  65-67. 

Corporation : 

manicipal,  253,  235. 

sanitary,  334. 

ecclesiastical,  398,  404. 
Council  of  the  Crown : 

its  gradual  formation,  15,  83. 

necessary  to  royal  action,  6,  17,  85. 

Councils  described  by  Hale,  83. 

iits  jadicial  functions,  19,  35,  86,  90. 

limited  in  1641,  30,  90. 

choice  of,  by  Parliament,  3i,  86. 

powers  of,  under  Lancastrians,  21,  as. 

—  under  Tudors,  23. 
County,  235,  237 
qualification  of  electors  to,  238. 
powers  of,  238,  243. 

of  India,  264-268. 
of  Grovemor-General,  267,  268. 
of  Presidencies,  268,  269. 
of  Isle  of  Man,  244. 
Colonial:  legislative,  351,  253. 

—  executive,  254. 

Great,  when  summoned,  85. 

Privy :  King  acts  with,  18. 

is  present  at  meetings  of,  37. 

members  of,  how  appointed,  43,  134. 

and  dismissed,  43,  135. 

is  party  to  Orders  in  Council,  44. 

advices  on  grant  of  charters,  46,  47. 

on  colonial  matters,  47. 

the  Concilium  Privatum  of  Hale,  83, 85. 

distinct  from  Star-chamber,  89. 

first  use  of  term,  91. 

calendar  of  proceedings  in,  91 . 

divisions  of,  91. 

its  connection  with  Parliament,  93. 

dignity  of  its  members,  93. 

their  presence  in  Commons,  94. 

Committees  of,  89,  95,  loi,  134,443: 
and  see  Committee. 

its  united  action,  95. 

reconstitution,  by  advice  of  Temple,  97. 

distinct  from  Cabinet,  100. 

form  of  summons  to,  loi,  102. 

Oath  of  Councillor,  102. 

its  duties  reduced  by  existence  of  Ca- 
binet, 103, 104. 

by  creation  of  new  offices,  144,  145, 
186,  191. 

by  growth  of  Secretariat,  157. 

disqualifications  for,  68,  80,  135. 

composition  of,  135. 

business  transacted  in,  143,  145. 

persons  summoned,  144. 

its  duties  in  advising  as  to  charters,  233. 

formerly,  as  to  public  health,  241,  242. 


OoancU  of  IhA  Crown : 

as  to  Channel  Islands,  247. 

as  to  Colonies,  349. 

and  colonial  legislation,  357,  358. 
Council,  Town,  341. 
Counoil,  for  Trade,  349. 
Counsel: 

King's  or  Queen*s,  learned  in  the  law, 
92. 
County : 

corporate,  234. 

of  a  borough,  335. 

administrative,  336. 

Council:  see  Council. 
Court: 

Conmion  law  courts,  interfered  with  by 
Council,  30,  33. 

—  their  cost  to  suitor,  25. 

—  their  relation  to  Stuarts,  30. 

—  their  severance  from  Curia,  84. 

of  Admiralty,  415,  416,  417,  42a,  423. 

439»  444.  445 ;  for  Scotland,  437. 
of  Appeal,  intermediate^  418, 422,  433; 

final,  440-449. 
of  ArchHshop,  435,  436. 
of  Archdeacon,  432. 
of  Arches,  435. 
of  Audience,  435. 
of  Chancery,  see  Chancery, 
of  Channel  Islands,  246,  248. 
Colonial,  259,  262.  430. 
of  Conmion  Bench  or  Pleas,  413,416, 

4^3,  424- 
of  Consistonr,  433,  434. 

County,  426. 
Criminal,  419,  423,  437. 
of  Delegates,  384,  444. 
for  Divorce,  415,  416,  425, 435. 
of  Exchequer,  413,  4x9,  433;  of  Soot- 
land,  437. 
of  Exchequer  Chamber,  418,  433. 
of  India,  367,  438. 
Irish,  3 16,  438. 
of  Isle  of  Man,  345. 

—  Justiciary,  437. 

of  King*s  or  Queen's  Bench,  41 3,  415, 

4i9i  433- 
oF  Lord  High  Steward,  430. 

Martial,  353,  353,  431. 

Prerogative^  435. 

of  Probate,  415,  416,  435. 

of  Requests,  88. 

of  Session,  no,  3ti,  436,  437. 

Supreme  of  Canada,  356. 

Supreme  of  Judicature. 

—  jurisdiction    merged   in,    41 5-41  S» 
423. 

—  divisions  of,  433. 

—  judges  of,  435. 
of  Teinds,  300,  437. 
Vice  Admiralty,  439. 
of  Wales,  307. 
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Credence : 

letter  o^  275,  468. 
Crimean  Wax ; 

its  effect  on  army  admuuBtration,  355, 
361. 
CrimiTial  law: 

adminiitered  in  army  and  navy,  351, 

353- 
in  Court  of  Admiralty,  419. 

—  in  Queen's  Bench,  419. 

—  under  CommiesionB,  419,  425. 

—  by  High  Court,  423. 

—  by  Justices  of  the  Peace,  428. 

—  by  Court  of  Justiciary  (Scotch),  437. 
how  different  firom  ciyil  law,  410. 

Cromwell,  OllTer,  339. 
Cromwell,  Thomas,  152,  155. 
Crown :  tee  Frerogative. 

sources  of  its  power,  2,  3,  4. 

connected  with  landownership,  8, 

regarded  as  property,  17. 

in  Council  and  in  Parliament,  18,  440. 

moral  irreBponsibility  of,  39. 

legal  irresponsibility  of,  41. 

its  will  through  whom  expressed,  43. 

in  what  forms,  47-51. 

in  England  ratifies  treaties,  51. 

practical  influence  of,  54. 

addressed    in  person    through  Home 
Secretary,  219. 

in  Council,  approves  laws  of  Isle  of 
Man,  245. 

of  Channel  Islands,  245. 

of  colonies,  250-261. 

hereditary  rcYenues  of,  303,  305. 

all  public  money  granted  to,  324. 
Cuming  : 

tx  parte  case  of  Lieutenant  Hall,  244. 
Curia  Begis: 

its  growth  within  the  Concilium,  9, 

83. 
the  origin  of  executive  offices,  10. 

—  of  judicial  institutions,  13. 

Gnstoms : 

Commissioners  of,  172,  196. 

their  practice  as  collectors  of  revenue, 

307*  320. 

Duties,  2S5-289. 
Gustos  BotiUorom,  427. 
Costnma: 

autiqua  and  nora,  286. 
Cyprus: 

how  governed,  250,  269. 


D. 

Danby,  Xarl  of;  39,  96. 
Deacon,  394. 
Death  duties,  300,  301. 
Declaratory  Act,  212,  213,  441. 
Delegates:  ss0 Court. 


Demesnes  of  Grown : 

Sling's  right  to  tax,  296, 
Deniaen: 

how  made,  70. 
Departments  of  Oovemment : 

their  growth,  138,  139. 

division  of  into  executive  and  regula* 
tive,  142. 
Dependent  States : 

Indian,  270,  282. 

around  Straits  Settlements,  270. 
Deprivation,  397. 
Diocese :  see  Bishop. 

its  divisions,  393. 
Diplomatic  agents  : 

kinds  of,  274. 

immunities  of,  275-277. 
Dispensing  power : 

its  restriction,  31,  33. 

prerogative  of  mercy,  a  form  of,  228. 
Dissolution : 

of  Parliament  a  personal  act  of  Sove- 
reign, 43. 
Divine  Bight : 

theorv  of,  28. 

ended  with  Bill  of  Rights,  31. 
Divorce : 

Court  of,  415,  424,  425,  435. 
Docket : 

form  of,  48. 
Dominion  of  Canada :  see  Canada. 
Douzenier :    . 

in  Guernsey,  247. 
Dundas : 

Sir  David,  and  Lord  Palmerston,  361. 
Dunkirk : 

Sale  of,  96,  103. 
Duty : 

of  customfi,  287,  288,  289. 

of  excise,  290,  291. 

B. 
Baldorman : 

his  position  and  duties,  6,  9,  379. 
Bcdesiastical  Ijaw : 

how  made,  387. 

how  enforced,  397. 

how  administered,  431-436. 
Ecclesiastical    and    Church    Estates 

Conmiission :  tee  Commission. 
Education : 

Committee  of  Privy  Council  on,  187, 
188. 
Edward  the  Confessor : 

his  chancellor,  9,  140,  146. 

his  title,  56. 
Edward  I : 

Prerogative    and    Parliament    in    his 
reign,  16. 

reigned  before  he  was  crowned,  57. 

annexed  Wales,  207. 

his  armies,  how  raised,  338, 
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Edwirdll: 

magnatei  daim  to  choose  hit  miniiten, 
1 8. 

date  of  coroinencement  of  his  reign,  58. 

his  depontion,  58,  78. 

his  annies,  how  raised,  338. 
Edward  HI : 

S^Atate  of  as  to  Treasons,  71,  72,  73. 

regency  during  his  minority,  75. 

ConncilB  employed  by  him,  85. 
Edward  IV : 

reigned  by  hereditary,  right,  4,  58. 

forbidden  to  effect  arrest  in  person,  27. 

character  of  his  Councils,  91. 
Edward  V : 

provision  for  his  minority,  75. 
Edward  VI : 

his  minority,  75. 

his  Councils,  89,  92. 
Electric  Iilghting : 

under  control  of  Board  of  IVade,  182. 
Elisabeth : 

creation  of  boroughs  by,  26. 

her    order    insufficient    for    issue    of 
treasure,  27. 

the  Star  chamber  in  her  reign,  89. 

her  Secretaries,  155. 

her  Act  of  Supremacy,  382. 
Endowed  Sohools : 

Commission,  198. 
Enliatment : 

in  army,  terms  of,  343.  ■ 

forms  of,  344. 

in  navy,  350. 
Establishment : 

licenses,  292. 
Establishment : 

of  church  in  England,  378,  392,  404. 

of  church  in  Scotland,  402,  403. 
Estimates : 

when  presented,  322. 

how  controlled,  171,  323,  370. 

supplementary,  327. 
Excess  vote,  328. 
Exchequer : 

its  relation  to  Curia,  II. 

its  severance  from  the  Chancery,  15, 
84,  162. 

—  and  from  Treasury,  163. 

of  Account,  161,  163,  169,  309. 

of  Receipt,  161,  163,  309,  310. 

its  officers,  309,  311,  312 ;  abolished, 
318. 

its  'course,'  313,  314,  315. 

as  now  constituted,  307,  319. 

receives  all  revenue,  329. 

its  issues  meet  all  payments,  329. 
Excbequer  and  Audit  Act,  319,  320, 

3ai. 
Exchequer : 

Chancellor  of,  162-166. 

varying  importance  of  office,  167,  194. 


Exchequer : 

character  of  his  dutiesr  168,  312. 

in  appointment  of  sherifii,  169. 

a  cabinet  officer,  193,  194. 

his  control  of  estimates,  323. 
Exchequer : 

Treasurer  of,  is  Lord  High  Treasurer, 
163. 

Under  TVeasurer  of,  is  Chanoellar  of 
Exchequer,  167. 
Exchequer  Account : 

at  Banks  of  England  and  IrelaBd,  307, 

330.  335- 
Exchequer,  Court  of:  see  Court. 

Excise,  285,  289-292. 

Excommunication,  391. 

Executive :      see    Cabinet,     Crown, 

Council,  Ministers. 

as  distinct  from  legislature,  i,  2. 

where  it  resides,  137,  138. 

its  responsibilities  as  to  treaties,  281. 
Exequatur : 

of  consul,  278. 
Extradition  treaties : 

duties  of  Home  Office  in  respect  of, 
223,  224. 

require  approval  of  Parliament,  279. 

P. 

Factory : 

of  war  department,  357,  366. 

Acts,  Home   Office   concerned    with, 
230. 
Falkland  Islands : 

under  British  Settlemaits  Act,  252. 
Fealty : 

nature  of,  68. 
Fees: 

public  servants  paid  by,  312,  332. 
Fee  ftind,  332. 
Feudalism : 

and  theory  of  prerogative,  3>  7. 

strengthened  the  Crown,  16. 
Feudal  levy : 

its  liabilities,  326. 

how  summoned,  327. 
Fiat: 

of  Chancellor,  45. 

of  Attorney-General,  45,  221,  452. 
Finance : 

Accounts,  307,  326. 
Forces : 

military,  their  history,  336. 

regular,  341. 

auxiliary,  345. 
Foreign  affairs : 

Secretary  of  State  for,  40,  124,  T28, 
158.  160,  272,  273,  274,  408. 

his  duties  to  Crown,  40,  1 28,  274. 
Foreign  Committee : 

of  the  Privy  Council,  95,  96,  97,  102. 
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IPorelgn  Ol&oe : 

when  znade  a  separate  department,  158. 

seals  used  in,  100,  161. 

its  staif,  373. 
JPortifioations : 

muler  ohaige  of  Ordnance  Board,  356, 

357- 

—  now  of  Secretary  of  State,  366. 
Fox,  O.  J. : 

on  Regency  question,  77. 

on  ministerial  responsibility,  113. 

his  coalition  with  North,  121. 
Fusitive  Offenders  Act : 

Home  Office  concerned  with,  234. 
\  the,  336,  337. 


O. 


and    water    companies    controlled   by 
Board  of  Trade,  182. 
Qeorge  I : 

his  acceptance  of  Whig  ministry,  36. 
his  non-attendance  at  Cabinet,  37,  38. 
his  commissions  to  Lords  Justices,  53. 
his  quarrels  with  his  son,  81. 
his  civU  list,  333. 
GI-eoTge  II : 

tried  to  choose  his  own  mimsters,  36. 
restraint  on  marriage  of  his  descen- 
dants, 81. 
his  Cabinets,  106. 
his  relations  with  Walpole,  119. 
his  dril  list,  333. 
G-eorge  III : 

his  influence  in  choice  of  ministers, 

36,  130- 
his  insanity,  provision  for,  76,  77. 
obtained  passing  of  Royal   Marriage 

Act,  81. 
size  of  his  first  Cabinets,  107,  loS. 
not  loyal  to  his  ministers,   no,  131, 

137. 
resisted  party  combinations,  I30,  121. 
his  civil  list,  305,  330,  333, 
George  IV : 

his  influence  in  choice  of  minister,  36. 
his  independent  action  restrained,  40. 
provision  for  non-user  of  sign  manual, 

52. 

surrendered  hereditary  revenues,  334. 
Gladstone,  Mr. : 

offices  held  by  in  combination,  165. 

his  Cabinet  of  1886,  194. 

Secretary  of  State  without  seat,  195. 

on  treaty-making  prerogative,  381. 
Godolphin : 

his  war  policy,  35. 

as  first  minister,  117. 
Governor : 

of  colony,  represents  Crown,  351. 

how  appointed,  49,  353,  357. 

instructions  to,  47  n.,  353,  357. 


Governor : 

his  veto  on  legislation,  357. 

his  duties,  360,  36 t. 

his  legal  liabilities,  361,  262,454 
Governor- General : 

of  Dominion  of  Canada,  356. 

of  India,  267,  268. 
Governor,  Lieutenant : 

of  Isle  of  Man,  344. 

of  Jersey,  346. 

of  Guernsey,  347. 

of  Canadian  provinces,  356. 

of  Indian  Presidencies,  268. 
Grafton,  Duke  of: 

his  ministry,  109,  115. 

his  disavowal  of  its  action,  in. 

took  notes  of  Cabinet  meetings,  115. 

his  idea  of  Prime  Minister's  office,  1 20. 
Graham,  Sir  James : 

at  the  Admiralty,  1 76. 

at  the  Home  Office,  223. 
Grand  Bemonstranoe :  94. 
Grenada : 

surrender  of  its  constitution,  253. 

royal  prerogative  exceeded  in  respect 
of,  259,  260. 
Grenville,  George : 

his  ministry  and  its  conduct  of  busi- 
ness, 107. 
Grenville,  Lord : 

Ministers  of  his  Cabinet,  115. 

Auditor  of  Receipts,  315,  316. 
Grey,  Earl : 

and  William  IV,  114,  124-126. 

his  retirement,  123. 
Guardian  of  the  Kingdom  :  74. 
Guernsey : 

institutions  of,  347,  348. 

H. 

Habeas  Ck>rpu8: 

writ  of,  90, 136. 

issued  by  Chancellor,  148. 

in  Isle  of  Man,  245. 

in  restraint  of  military  Courts,  353. 
Hanover : 

citizens  of,  68. 
Harbours : 

control  of,  182,  183. 
Hardwioke,  Lord : 

his  description  of  Cabinets,  106, 107, 114. 
Hardwioke,  Seoond  Lord : 

as  to  Rockingham  Cabinet,  108. 
Harley: 

reluctantly  dismissed  by  Anne,  33, 117. 

attempted  murder  of,  103. 

first  Prime  Minister  so-called,  118. 
Health : 

Board  o(  241. 

Public,  240-243. 
Hearth  Money :  338. 
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HelitfoUind : 

cemon  of,  281. 
Hexuy  I: 

and  the  Church,  580. 
Henry  II: 

his  administratioii,  13. 

conquered  Irehind,  an. 

his  taxation,  395. 

organiased  national  levy,  337. 
Henry  III : 

effect  of  his  minority,  4,  15,  84. 

the    magnates    claim    to    choose    his 
ministers,  11,  15,  18. 

his  title,  57. 

provision  for  his  absence  firom  kingdom, 

74. 
Henry  IV: 

choice  of  his  ministers,  21. 

his  title,  58. 

his  property  in  Duchy  of  Lancaster,  304. 
Henry  V: 

his  armies,  how  raised,  338. 
Henry  VI : 

character  of  his  reign,  21,  22. 

provision  for  his  minority,  75. 

—  for  his  insanity,  76. 
Henry  VII : 

his  title,  59. 
Henry  VIII : 

his  Council,  23. 

powers  given  him  by  Parliament,  23, 24. 

independence  of  ministers,  40. 

used  stamp  in  lieu  of  sign  manual,  52. 

his  will,  59. 

his  Council  of  R^^cy,  75. 

ordinance  for  his  household,  87. 

his  secretaries,  154,  155. 

his  legislation  for  Wales,  307. 

created  lieutenants  of  counties,  236. 

his  legislation  for  the  Church,  379, 382, 
Hereditary  Hevenuea  :  see  Bevenue. 
High  Ooiirt  of  Joatioe :  see  Court. 
Homage : 

of  peers  at  coronation,  66,  67. 

nature  of,  68. 
Home  Office : 

its  origin,  158. 

its  business,  218,  230. 
Home  Secretary  : 

the  usual  medium  of  communication  be- 
tween Crown  and  subject, 48, 219-222. 

his  duties,  219-230. 

as  to  Commission  of  the  Peace,  14S. 

—  public  health,  241. 

—  Isle  of  Man,  244. 

—  Channel  Islands,  245. 

—  colonies,  249. 

—  «rmy,  355,  362. 

—  Convocation,  389. 

—  stipendiary  magistrates,  225,  430. 

—  Scotland,  2 10. 

—  Ireland,  216. 


Home  Secretary : 

as  to  petition  of  right,  221,  452. 

—  prerogative  of  mercy,  228-230. 
Honae  Duty:  285,  30a 
Household : 

offices  in,  how  fiu*  political,  127, 139, 

character  of,  138,  140. 


Impeachment :  19,  39,  93,  94. 
Impressment : 

for  army,  339. 

for  navy.  349. 
Income  Tax : 

forms  of,  300,  301. 
India: 

Secretary  of  State  for,  159.  264-368. 

Govemnient  of,  207,  363-269. 

distinct  from  Colony,  350. 

Empress  o^  363,  304,  366-8. 

Governor-General  of,  49,  303,  364. 

Council  of,  365,  366. 

a™iy  of»  34i»  342. 
Infioncy: 

of  sovereign,  74,  75. 
Inland  Bevenue : 

Commissioners  of,  173,  T96,  294. 

department  of,  307,  320. 
Insanity : 

of  sovereign,  76,  77. 
Instructions : 

to  Colonial  Governor,   47,    160,  352, 
353»  257,  361,  363. 

form  of,  464. 
Ireland : 

union  with,  63,  315. 

Chancellor  of,  150. 

Treasury  of,  164, 460. 

Post  Office  of,  174. 

Lord  Lieutenant  of,  189,  191,  313-316. 

his  immunity  from  Iru^  Courts,  361, 

455. 
Chief  Secretary  for,  189,  191,  193, 194, 

316. 
Parliament  of,  190,  3 13-3 1 4. 
Privy  Council  of,  191. 
relations  with  England,  311-215. 
revenues  of,  305,  306. 
Bank  of,  307,  335. 
Church  of,  403,  404. 
Courts  of^  438 ;  final  appeal  from  to 

House  of  Lords,  441,  443. 
Irish  Offioe: 
its  duties,  189, 190. 

J. 

Jamaica :  353,  354. 
James  I : 

forbidden  to  sit  as  jndge,  37. 

his  title  to  throne,  59. 

effect  of  his  accession  on  legalrigfats,  308. 
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J%ine0  I : 

lua  import  datie«,  288. 

hiM  t&zation,  297. 

his  postal  ammgementB,  301. 

II: 

roBuIts  of  hiB  flighty  4,  60,  61. 
His  dealing  with  the  Bench,  31 « 
Iiis  BuperaeflBion,  60,  61,  78. 
liis  mUawf 111  taxation,  397. 
his  standing  army,  340. 


Government  of,  245-247. 

Appeals  from,  to  Grown  in  Council,  443. 


tenure  of  office,  28,  31,  32,  204,  425. 
action  under  the  Stuarts,  29. 
how  appointed,  148,  425. 
of  English  Courts, 

before  Judicature  Acts,  417. 
of  Supreme  Court,  425. 
of  Ecclesiastical  Courts,  434,  435,  436. 
of  Scotch  Courts,  437. 
of  ludian  Courts,  267. 
assistants  in  the  House  of  Lords,  449. 
Jiadioature,   Supreme  Court  of:    see 

Court. 
Jtirat: 

of  Channel  Islands,  246,  247. 
Jury: 

early  uses  of,  13,  14. 
for  trial  of  civil  suits,  420. 
of  indictable  offences,  420,  428. 
JuBtice  of  the  Peace  : 
how  appointed,  148. 
administrative  duties  of,  236,  237^  243. 
judicial  duties  of,  427,  428. 
Justiciar: 

his  duties,  1 1,  140, 141. 
disuse  of  office,  74,  162. 


Keeper  of  the  Oreat  Seal,  150. 

Keys,  House  o^  244. 

King :  see  Crown  Prerogative  : 

early  notions  respecting,  3,  4. 

'  can  Jo  no  wrong,'  effect  of  maxim,  4, 

his  command  cannot  excuse  a  wrong, 

3^  42*  453»  4^h  463. 
protected  by  Statute  of  Treasons,  71. 

provision  for  incapacity  of,  73-79* 

control  over  fUmily,  81. 
King  Consort,  79-81. 
King's  Counsel :  see  Counsel. 
King's  Peace  :  iee  Peace. 

I.. 
Iiabuan,  251. 

Ladies  of  Household,  127. 
Iisncaater,  Duchy  of : 

its  Chancellor,  188,  189,  193,  194. 

—  Courts,  188,  422,  424. 


Iianoaster,  Duchy  of: 

property  in,  304. 
Iiand  Oonunissioners,  186,  187. 
Iiands,  Crown,  296,  303-305. 
Iiand  Tax,  285,  299. 
Law  Oflloers : 

of  United  Kingdom,  95,  192. 

of  Channel  Islands,  248. 
Leader  of  the  House,  130,  132,  165. 
Leeward  Islands,  254. 
Legatine  powers,  380. 
Legislation : 

duty  of  ministers  as  to,  131. 

by  Order  in  Council,  for  Channel 
Islands,  246,  247. 

—  for  colonies,  258. 

colonial,  257,  25S. 
Legislative  Sovereignty : 

distinct  from  Executive,  i. 
Legislature : 

of  Isle  of  Man,  244. 

of  Channel  Islands,  246,  247. 

colonial,  256,  257,  258. 
Letters  of  business :  388,  389. 
Letters  Patent : 

under  Great  Seal,  44,  76,  77,  164,  174, 
176,  203,  253,  261,  262,  320,  368, 
389,  407,  425,  446. 

uses  of,  50. 

how  granted,  45,  220. 

how  revocable,  205. 

forms  of,  389,  459. 

under  seal  of  bi&opric,  433. 
License  Boyal : 

to  elect  a  bishop,  50,  407. 

to  consecrate,  407,  408. 

to  alter  and  promulge  canons,  389. 
License :  « 

establishment,  292. 
Lieutenant- Oovemor :  $ee  Governor. 
Local  Board,  241,  242. 
Local  Government  Act,  235,  237,  243. 
Local  Government  Board : 

creation  of,  185. 

President  of,  185,  193,  194. 

Secretary  to,  185. 

duties  of,  145,  185,  231,  239-243. 
Lord  Advocate : 

for  Scotland,  191,  192,  211. 

Lords  Justices  : 

for  the  Kingdom,  52,  74. 

of  Appeal,  417,  418,  425. 

are  members  of  Judicial  Committee. 
Lord  Lieutenant : 

of  Ireland :  see  Ireland ; 

of  County. 

his  duties  as  to  Commission  of  Peace, 
148,  236,  427. 

his  military  duties,  337,  346. 
Lords,  House  of: 

their  part  in  proclaiming  a  new 
Sovereign,  64,  65. 
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Iiordi,  Hoiue  of: 

a  Council  of  the  Crown,  84,  133. 

a  Court  of  Final  Appeal,  440,  441. 

its  ooinpoaition,  446. 

its  procedure,  447. 

Irish,  aia,  213,  214,  441,  44a. 
Lords  of  the  Oounoil,  loi,  103, 143, 144. 
Iioughborough,  laord : 

his  attendance  at  Cabinet^  1 10. 
Lunacy: 

Chancellor's  jurisdiction  in,  148,  444. 
Lunatic,  Oriminal,  228. 


Macaulay,  Lord,  62,  131. 
Madras,  264,  266,  267. 
Magna  Oharta^  10. 
Malta: 

fovernment  of,  254. 
ndian  troops  at,  342. 
Man,  Isle  of,  243-245,  250. 

appeals  from  Coui'te  of,  443. 
Mandamus,  429,  456,  457. 
Mansfield,  Lord : 
as  a  Cabinet  Minister,  108,  109. 
judgments  of,  260,  344. 
Marines,  Boyal,  341. 
Marriages,  Boyal,  81. 
Martial  Law,  339,  349. 
Mary  I: 

used  a  stamp  for  sign  manual,  5a,  53. 

levied  duties  by  proclamation,  288. 
Maryll: 

offer  to  her  of  the  throne,  62. 

her  powers  in  absence  of  King,  80. 
Master  of  Posts : 

oflBce  of,  173. 
Master  of  the  Bolls,  41 7,  425. 

proposed     constitution     of    office    in 
colony,  450. 
Melbourne,  Lord: 

his  treatment  by  Will.  IV,  36. 

on  disclosures  of  Cabinet  secrets.  115. 

his  relations  with  his  colleagues,  1 24, 
125. 

his  ministry  and  legislation,  131. 
Merchant  shipping : 

and  Board  of  Trade,  183. 
Mercy,  prerogative  of: 

used  on  advice  of  ministers,  40. 

nature  of,  228,  230,  451. 

when  vested  in  Colonial  Grovemor,  257. 
Metropolitan : 

the  Pope  as,  379. 

the  Archbiahop  as,  385,  394. 
Military  Law: 

persons  subject  to,  351. 

administration  of,  352,  353,  431. 
Military  tenures : 

their  abolition,  337,  339. 

a  source  of  revenue,  290. 


MiUtia,  345.  346,  347. 
Ministers  of  the  Grown : 

app<untment  of  by  Commmne  CoMcUinm, 
10,  II,  15,  18. 

in  Parliament,  19,  21. 

how  controlled  by  Parliament,  32-37. 

their  control  of  policy,  37-41. 

rolations  of,  to  Crown,  53,  54,  125-129. 

their  responsibility  for  policy,  39-4a 

—  and  for  acts  of  administration,  41-53. 

cannot  plead  royal  orderai,  4a. 

mode  of  appointment,  4a,  193,  ao3. 

responsibility,  collective,  11  a,  113. 

relations  of,  with  Prime  Minister,  122- 
124. 

with  one  another,  124. 

causes  of  rotirement,  130,  131. 

duties  as  to  business  in  Parliament, 

Ministers: 

of  a  self-governing  colony,  255,  256. 
Mint: 

Deputy  Master  of,  173. 
Minutes: 

Cabinet^  108,  115,  376. 

Treasury,  166,  200. 
Moderator : 

of  General  Assembly,  402. 
Money,  public : 

how  collected,  307,  320. 

issued     on    Parliamentary    authority, 
321. 

how  issued,  307,  321,  322,  323. 

how  accounted  for,  325-327. 
MoAition : 

sentence  of  Ecclesiastical  Court,  397. 
Municipal  Corporations,  232,  233,  235. 
Mutiny  Act,  340,  348,  361. 

Natal: 

Government  of,  251. 

In  re  the  Bishop  of,  406. 
Nationality : 

how  acquired  and  lost,  68,  69. 
NationiJ  debt : 

interest  on,  how  paid,  322. 
Naturaliaation,  68,  69,  70,  222. 
Navy: 

expenditure  of,  318. 

estimates  for,  322. 

how  manned  snd  disciplined,  349,  350. 

officer  of,  345,  350. 
Navy  Board,  1 76. 
Newcastle,  Duke  of,  108,  114,  130. 
Newfoundland,  255. 
New  South  TVales,  255. 
New  Zealand,  255. 
NisiPrius: 

trial  of  issues  at,  420. 
Norman  Kings: 

their  administration,  7-10. 
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tHeir  title,  56. 
their  exchequer,  161,  309. 
n'ormandy,  Duke  of: 
and  ChAnnel  ialandg,  345. 

O. 


at  Coronation,  57,  63. 

form  of,  67. 

for  iecurity  of  Scotch  Church,  65. 

of  Frivy  CounciUor,  loa,  1 11,  115. 

form  of,  134. 
official  form  of,  474. 
by  whom  taken,  474,  475. 
judicial  form  of,  476. 
Ootennial  Act,  the,  aia. 
Office  : 

executive  and  regulative,  141. 

how  conferred,  203. 

tenure  of,  at  pleasure  or  during  good 

behaviour,  203,  204. 
removal  from,  on  address  of  Parliament, 

204,  265,  321,  425,  446. 
oath  of,  474. 
Of&oer: 

naval  or  military  conditions  of  service, 

344,  345,  350. . 
form  of  Commission  in  Army,  466. 

Oi&cial  Principal: 

of  Bishop  or  Archbishop,  433, 435, 436. 
Order: 

royal,  for  expenditure  on  supply  services, 

49»  3o7»  334.  469- 
Order  in  Council : 

a  mode  of  expressing  royal  pleasure, 

43- 

an  authority  for  use  of  Great  Seal,  45, 

46.  47- 
forms  of,  47,  385. 

uses  of,  1 01, 143-145. 

a  mode  of  conferring  office,  203. 

legifilation^by,  for  Ctiannel  Islands,  246. 

—  for  colonies,  250,  252,  258; 

for  non-disclosure  of  matters  treated  in 

Council,  115,  448. 
for  distribution  of   business    in   War 

Office,  145,  365,  367. 

—  in  Admiralty,  374. 

for  assignment  of  powers  in  Africa, 

for  creation  of  fbreign  jurisdiction,  282, 
283. 

for  giving  effect  to  advice  of  Judicial 
Committee,  456. 
Orders  from  India  Office : 

secret  and  urgent,  266. 
Orders,  Clerical : 

conferred  by  bishop,  395. 

effect  of,  on  ttatu$,  390,  397. 
Ordnance  Board : 

history  and  duties,  356,  357,  358. 


Ordnance  Board: 

master-general  of,  357. 

surveyor-general  of,  365,  369. 
Ordonnance,  247. 
Overtures : 

of  Scotch  Greneral  Assembly,  40a. 
Oyer  and  Terminer : 

Commission  of,  420. 

P. 

Pacific  Islands,  269,  272. 

Western  High  Conmiissioner  for,  269, 
272,  283. 
Palatine : 

County,  422,  424. 
Palmerston,  Iiord : 

his  disinissal  in  1851,  40,  123. 
censured  by  William  IV,  125. 
royal  memorandum  addressed  to  him, 

128. 
offered  Cluincellorship  of  Exchequer, 

167. 
Secretary  at  War,  360,  361. 
Pardon : 

not  pleadable  to  impeachment,  33,  39. 
42,  98,  229. 

—  nor  to  civil  wrong,  42,  229. 
duty  of  Home  Secretary  as  to,  229. 
form  of,  229,  230. 

Parish,  231,  393. 
Parlement  Beige : 

case  of  the,  276,  28a 
Parliament : 

defines  prerogative,  16. 

controls  choice  of  ministers,  34-37. 

prorogation  and  dissolution  of,  43. 

confers  title  to  throne,  58-62. 

treason  to  intimidate,  73. 

in  appointment  of  Regent,  75,  77. 

acts  of,  when  binding  on  possession  of 
Crown,  244,  245,  246,  257. 

control  of  Indian  administration,  267, 

342. 

—  of  foreign  policy,  279. 

—  of  grants  of  Crown  lands,  304. 

—  of  issue  and  expenditure  of  money, 

308,  3",  3131  320,  327- 

—  of  standing  army,  338,  371. 
office-holders  removable  on  address  of, 

204,  265,321,425,446. 
Canadian,  256. 
Irish,  77,  212-213. 
Long,  90,  338. 
Parliamentary : 
counsel,  173. 
secretaries,  193. 

—  to  Treasury,  170. 

—  to  Admiralty,  177. 

—  to  Board  of  Trade,  180. 

—  to  Local  Government  Board,  185. 
Partition  Treaty,  40,  98. 
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Parly: 

Government  by,   34,  35,  36,  99,  116, 

132. 
Patent :  tee  Letters  Patent. 

for  inventions,  182. 
Paymaster-General,  172,  176,  308,  319, 
320. 
his  supply  account,  324. 
and  spending  defMurtments,  325,  328, 

330. 
Paymaster  of  Forces,  331,  359. 

Pay  Oi&oe,  332. 

Peace: 

power  to  make,  278. 
Peace,  the  King's : 

ceased  with  his  life,  57,  141. 

proclaimed  by  new  King,  58. 

commission  of,  136,  148,  237,  430. 

justice  of,  236,  427-430. 

duties  of,  transferred  to  County  Council, 

23«»  243. 

maintenance  of,  responsibility  for,  222- 
226. 
Peouliar,  393,  394. 
Peel,  Sir  Bobert : 

and  Greorge  lY,  40. 

his  financial  policy,  289. 
Peer: 

form  of  summons,  46,  133. 

a  councillor  of  the  Crown,  133. 

mode  of  creation,  220. 

homage  of,  at  coronation,  66. 
Pelham,  Henry,  107,  109,  1 20. 
Pells: 

Clerk  of,  311,  312,  314. 
Petition  of  Bight: 

formerly  preferred  in  Chancery,  148. 

lodged  with  Home  Secretary,  221. 

prcNcedure  in,  452. 

extent  of  remedy. 
Philip  of  Spain : 

as  King  Consort,  80. 
Pitt,  -WilUam : 

Earl  of  Chatham,  36,  108,  152,  168. 
Pitt,  William: 
.    as  to  B^ency,  77. 

and  position  of  Prime  Minister,  121. 

and  George  III,  127,  129. 

and  Roman  GaUiolic  relief,  128. 

and  Union  with  Ireland,  215. 

and  consolidation  of  Customs,  289. 

and  taxation  of  property,  299. 
Plantations,  Board  of,  249. 

appeals  from,  443. 
Pleas  of  the  Chrown,  411. 
Police : 

County,  225. 

Borough,  225. 

City  of  London,  225,  226. 

Metropolitan,  226. 
Poll-tax,  298. 
Poor  Law  Board,  185,  239,  242,  475. 


Post  Ofilee : 

as  a  department  of  government,  173- 
176. 

as  a  eource  of  revenue,  285,  301,  302, 
307,  320. 

use  of,  by  Home  Secretary,  223. 
Poundage: 

on  imported  goods,  286-288. 
Poyning's  Iiaw,  211. 
Prerogative  Court : 

of  Archbishops,  435. 
Prerogative,  Boyal : 

definition  of,  2. 

sources  of,  3. 

in  relation  to  Parliament,  12,  16. 

how  far  extended  by  Henry  YIII,  26. 

and  Bill  of  Rights,  32. 

and  choice  of  ministers,  34-37. 

and  choice  oi  policy,  37-43. 

in  administoation,  41-51. 

of  mercy,  228,  229. 

as  to  colonial  govenmient,  257,  260. 

as  to  India,  264. 

in  foreign  relations,  278. 

in  makmg  treaties,  279,  28a 

in  military  discipline,  348. 

and  appointments,  371. 

as  to  government  of  army,  356. 

in  appointment  of  Bishops,  405-408. 

in  making  of  courts  of  justice,  406, 450. 

in  administration  of  justice,  451. 
Presbytery : 

of  Scotch  Church,  400-403. 
Prime  Minister : 

definition  of,  99,  116. 

title  when  first  used,  118. 

chief   ministers   of   Charles  II,  116, 
117. 

—  of  William  III,  and  Anne^  117. 

—  of  George  II,  118. 

a  term  of  reproach,  119. 

need  of  unrecognised,  121. 

his  colleagues,  122. 

his  powers  and  duties  in  respect  of 
them,  122,  124. 

usually  first  Lord  of  Treasury,  165. 

controls  size  of  Cabinets,  194. 
Prince  Consort,  81. 
Prisage,  286. 
Prisons,  226,  227. 
Privy  Council :  tee  Council. 

President  of,  93,  144,  188,  193. 

Clerk  of,  102,  144,  169. 

Committee  of  Education,  187,  188, 199. 

Vice-President  of,  187,  188,  193. 

Judicial  Committee  of: 

—  hears  appeals  as  to  Endowed  Schodi, 
199. 

—  its  jurisdiction,  442. 

—  its  composition,  446. 
Privy  Council : 

Irish,  191,  212. 
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Oounoillor,  134-156. 
Privy  Seal,  Iiord,  151,  15a. 

liifl  duties  in  Courts  of  Bequests  and 
Star^amber,  87,  88. 

his  plaoe  in  the  Lords,  93. 

a  Cabinet  office,  151,  193. 
Privy  Seal :  aee  Seals. 
Proclamation : 

mode  of  making,  46,  49. 

its  uses,  47. 

of  Indian  Government,  266. 
Proctor: 

summons  of  to  Convocation,  386. 
Prohibition : 

writ  of,  353,  433,  431. 
Prolocutor : 

of  lower  house  of  Convocation,  387,  389. 
Protectorate : 

nature  and  mode  of  creation  of,  270, 271 . 
Protector  of  the  Bealm : 

office  of,  75,  76. 
Property: 

how  taxed,  392,  294-301. 

public,  of  foreign  state,  276,  280. 
Province : 

convocations  of,  385. 

dioceses  in,  392. 

courts  of,  435. 
Public  Aoooiinta : 

Gonmiittee  of,   289,   308,  319,   327-8, 

Public  Health : 

Board  of,  240,  242. 

Acts  relating  to,  234,  240,  242. 
Public  'Worship  Act,  434, 436. 
Purveyance,  339. 

Quarter  Sessions : 

in  counties,  225. 

in  boroughs,  225. 

administrative  duties  of,  237. 

criminal  jurisdiction  of,  427,  428,  429. 
Queen:  m6 Victoria. 

of  the  United  Kingdom,  her  title,  206, 
264. 

dowager,  79. 

regnant,  79,  80. 

consort,  79. 
Queensland : 

government  of,  254,  355. 
Quo  'Warranto : 

proceedings  in  nature  of,  205. 

B. 
Bailwaya: 

control  of,  by  the  Board  of  Trade,  182. 
Bates: 

Book  of,  388. 
Beoo^psition,  The : 

at  coronation,  65, 66. 
Becorder,  335,  333,  439. 


Beotor : 

of  parish,  394. 
Beformatory : 

control  of,  by  Home  Office,  328. 
Beform  Bill  (1833),  136. 
Begency : 

difficulties  of,  4. 

cases  of,  75,  76. 

Begency  bill,  7^1  31^* 
Bemonstrance : 

the  Grand,  94,  95. 
Bequests,  Court  of,  88. 
Beserve  forces,  341. 
Besponsible  G-ovemment : 

in  colonies,  254,  355. 
Bevenue : 

sources  of,  385. 

paid  into  Consolidated  Fund,  307,  319, 
320. 

collection  of,  307,  330, 339. 
Bichard  II : 

his  ndnority,  19,  85. 

regency  during,  75. 

his  deposition,  58,  78. 
Biot  Act : 

its  effect  on  law  of  treason,  73. 
Bochester,  Sari  of : 

on  ministerial  responsibility,  39. 
Bockingham,  Marquis  of: 

his  party,  36. 

his  ministries,  108,  no. 
Borne,  Church  of : 

communion  with,  a  disqualification  for 
Crown,  63,  63. 

and  for  Chancellorship,  150. 

breach  with,  383. 
Boyal  Court : 

of  Jersey  and  Guernsey,  345,  347. 
Bural  Dean,  394,  396. 

S. 

Salisbury,  Marquis  of : 

Prime  Minister  and  Foreign  Secretary, 
165. 

his  cabinets,  194. 
Sanitary  Authority : 

urban,  333,  334. 

districts  rural  and  urban,  243. 
Saxon : 

l^ingy  5)  7  J   administration,  9 ;  town- 
ship,   331 ;    county,    335 ;    church, 
379;  courts,  335,411. 
Scire  Facias : 

writ  of,  305. 
Scotland : 

Union  with,  208,  309. 

succession  to  throne  of,  63. 

security  of  Church  in,  65,  400. 

Treasury  of,  164. 

Secretary  for,  191,  193,  311. 

Great  Seal  of,  191. 
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Scotland : 

Secretary  of  State  for,  aio^  all. 

revenues  of,  305-6. 

Exchequer  of,  305. 

Courts  of,  436. 

appeals  from,  446. 
Sotitage : 

a  commutation  for  military  service,  293, 

395*  397#  337. 
Seal: 
G-reat :  aee  Itettera  Patent. 
authority  for  using,  44-47,  aao. 
uses  of,  43.  44,  49,  151,  310,  313. 
pardon  under,  39. 
Chancellor  responsible  for,  44,  149. 
treason  to  counterfeit,  71. 
Privy: 

a  warrant  for  use  of  Great  Seal,  44,  • 

151. 
for  issue  of  public  money,  151,  310, 

313- 
disuse  of,  45,  151. 

Secretarial :  tee  Signet. 
Statute  concerning,  27,  44, 154. 
three  in  number,  160. 
office  conferred  by  receipt  of,  42, 159, 

203. 
their  respective  uses,  49, 160,  161. 
Secretary: 
The  King's : 
his  place  in  the  Lords,  93. 
in  the  Household,  153. 
mode  of  appointment,  153. 
Principal : 

his  responsibilities,  153. 
his  precedence,  154. 
keeper  of  signets,  155. 
Principal,  of  State :  tee  Home  Of- 
fice,  Foreign   Office,  Colonial 
Office,  India  Office,  War  OfUce. 
Title  when  first  used,  155. 
relation  to  Privy  Council,  156,  157. 
departments.  Northern  and  Southern, 

158,  249. 
Home  and  Foreign,  158,  217. 
increase  of  numbers,  158,  159,  249, 

359»  363. 
mode  of  appointment,  159,  203. 

for  Scotland  :  tee  Scotland. 

for  Ireland :  tee  Ireland. 

Financial,  for  army,  365,  367-370. 

Parliamentary,  193:  and  tee  Parlia- 
mentary Secretary. 
Session : 

Court  of,  210,  211,  436,  437. 
Sessions : 

Great,  of  Wales,  208. 

Quarter,  225,  237,  427-9. 

Petty,  237,  428. 
Sheading ; 

an  electoral  division  in  Isle  of  Man,  244. 
Shelbume,  Lord,  108,  121, 130. 


Sheriff : 
mode  of  appointment,  143,  169. 
duties  of,  236. 
in  collection  of  revenue,  161,  295,  308. 

militwy*  337- 
Shrewsbury,  Duke  ot,  104, 140. 

Sign  manual: 
documents  under,  a  mode  of  ezpreasiDg 

royal  will,  43,  48,  49»  S<^ 
when  it  has  been  dispensed  with,  50, 

Wsirrant  under : 

as  an  executive  act,  43,  48,  461. 

as  authority  for  affixing  the  Great  Seal, 

45,  48,  220,  462. 
by  whom  countersigned,  46. 
when  preceded  by  Order  in  Conncil, 

47- 
to  give  power  to  make  and  ratify  trea- 

commissions  under,  49,  463,  466, 467. 
instructions  under,  to  Colonial  GU>ver^ 

nors,  47,  253,  256,  464. 
order  under,  for  issue  of  public  money, 

49.  3341  4^9- 
Signet: 

its  former  use,  44, 

how  far  superseded,  44,  45. 

when  used,  47,  49,  253,  256,  407. 

ordinance  and  statute  as  to  its  use, 

154- 
office,  abolished  1851,  160. 

Sophia  of  HanoTer : 

and  the  settlement  of  the  throne,  62, 63. 
Sphere  of  influence : 

nature  of,  271. 
Stamps : 

a  source  of  revenue,  285,  292-4. 
Standard: 

kept  at  Board  of  Trade,  182. 
Standing  Army :  tee  Army. 
Staple : 

Stotute  of,  286. 
Star-chamber : 

its    powers    under   Tudors,   25 ;    and 
Stuarts,  28. 

its  origin,  88 ;  its  jurisdiction,  89 ;  its 
abolition,  90. 
Steward,  Lord  High,  138,  139. 

Court  of,  43a 

of  Household,  139. 
Stipendiary  magistrate,  225,  429,  43a 
Straits  Settlements,  252. 

states  dependent  on,  270. 
Submission  of  clergy,  384,  444. 
Suffiragan  bishop,  395, 407. 
Sunderland : 

the  first  to  understand  party  govern- 
ment, 34. 

his  views  about  Cabinets,  39,  105. 

his  retirement,  117. 

held  office  of  Chamberiain,  117,  14a 
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8rLl>poena : 

^vrrit  of,  19,  414. 
Biil>8ld7  : 

of  tonnage  and  pounclag«,  387. 

on  wool,  388. 

a  form  of  direct  taxation,  297. 
Supply : 

Committee  of,  321,  323. 

serricee,  321-324,  326. 
Supremacy,  royal,  382. 
ST&preme  Court :  see  Court. 
SuBpension : 

an  ecclesiaatical  punishment,  397. 


of  English  Church,  387. 
of  Scotch  Church,  403. 

T. 


forms  of,  294-301. 
Tally: 

Exchequer,  310. 
Tasmania,  255. 
Teinds : 

Court  of,  209,  211,  437. 
Telegraph : 

use  of,  by  Home  Office,  223. 

a  source  of  revenue,  285. 

definition  of,  303. 
Teller  of  Exchequer : 

duties  of,  308,  311,  314. 

emoluments  of,  312. 
Temple,  Sir  William,  97. 
Territorial  Waters  Act,  224. 
Testamentary  causes,  415,  432,  435. 
Title : 

to  Crown,  55-63. 
Town  : 

meaning  of,  231,  235. 

taxation  of,  395,  296. 
Trade,  Board  of: 

history  of,  1 79. 

duties  of,  144,  180-184. 

President  of,  180,  193,  194. 

Secretary  to,  180. 

its  relation  to  Colonies,  249,  269. 
Transubstantiation : 

declaration  against,  63,  65. 
Treason: 

how  connected  with  allegiance,  70. 

meaning  of,  71-73. 

constructive,  72. 

treason  felony,  73. 
Treasurer: 

his  duties,  11,  162,  310,  313,  317. 

his  place  in  the  Lordn,  93. 

becomes  Lord  Treasurer,  1 63. 

his  office  in  commission,  163,  164. 

judicial  duties  taken  away,  1 69. 

office    of,   in    England    and   Ireland, 
306. 

his  clerical  staff,  311. 


Treasurer: 
his  withdrawal  from  Exchequer  busi- 
ness, 313. 
Treasurer  of  the  Navy,  176,  331. 
Treasury: 
Lords  Commissioners  of,  48,  164,  165, 

169. 
countersign  royal   order  for  issue   of 

money,  48,  307. 
history  of,  162, 163. 
its  transaction  of  business,  166. 
change  in  character  of  its  duties,  167. 
Secretaries  to,  170. 
permanent  staff,  171. 
how  concerned  with    harbours,   183 ; 
with  municipal    corporations,    233; 
with  Pacific  Islands,  269. 
^     Mrith  issue  of  public  money,  307. 

its  control,  nature  of,  168, 1 71, 323,  330. 
over  commissariat  for  army,  355. 
over  estimates,  323,  333,  370. 
over  expenditure,  330-333. 
First  Iiord  of : 

usually  Prime  Minister,  164,  165. 
his  subordinates  in  Parliament^  169, 
170,  193. 
forms  relating  to,  459,  469. 
Treaty: 

how  made  and  ratified,  46,  50,  51. 
prerogative  respecting,  379. 
when    needing   Parliamentary  assent, 
378,  379. 
Tunnage,  386-388. 
Tynwald : 
Court  of,  344. 

U. 
Union : 

with  Scotland,  309. 

with  Ireland,  190,  315. 
ITnlted  Kingdom : 

Great  Seal  of,  150. 

component  parts  of,  306. 
ITtrecht : 

Treaty  of^  103. 

V. 

Vernon,  Mr.  Secretary,  40,  117. 
Veto : 

on  legislation  of  Irish  Parliament,  314. 

of  legislation   of  Colonial  Parliament, 

357-  .       ^ 

of  Governor-General  of  India,  368. 

Viceroy  of  India :  $ee  Govemor-Qene- 

ral. 

how  appointed,  49,  303. 

VIOTOBIA: 

Queen  and  Empress,  306,  363. 

her  loyalty  to  ministers,  36. 

her  attention  to  foreign  affairs,  40, 138, 

374. 

her  accession  and  coronation^  64, 65, 66. 
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Victoria : 

colony  of,  355. 
ViotoaUing  Board : 

for  Navy,  176, 
Visitor: 

powers  of,  395. 
Volunteers,  the,  345,  347. 


W. 

Wales,  Prinoe  of: 

created  by  letters  patent,  81. 
Wales,  FriJioipality  of : 

its  relation  to  England,  307,  208. 
Walpole,  Sir  Bobert : 

liis  cabinets,  106,  107. 

his  position  as  Prime  Minister,  118. 

st^urces  of  his  power,  1 19. 

his  defeat  in  the  Commons,  130. 

offices  held  by,  164. 

his  Excise  Bill,  291. 
Warrant :  see  Sign  manual. 

forms  of,  461,  462. 

of  Speaker,  45. 

Treasury,  313. 
War: 

power  to  make,  278. 

Office,  legal  liabilities  of,  5. 

—  slow  growth  of,  141,  356. 

—  distribution  of  duties  in,  145,  355, 

367.  368. 
MilitMTr  side  of,  367,  368,  372. 
civil  side  of,  368,  372. 
Councils  of,  372. 
Secretary  at,  355-3^1  • 
Secretary  of  State  for,  158,  159,  355, 
360,  361-364, 

—  his  duties,  364-366. 

—  his  staff,  367,  368. 


War: 

Seoretaty  of  State  for,  his  relations  with 
Parliament,  366-371 ;  and  with  the 
army,  37a. 

—  how  appointed,  368,  369. 
Ways  and  Means : 

Committee  of,  323. 
Whitehall: 

Court  of  Bequeste  at^  87,  88. 

Treasury  at,  163. 
William  I: 

his  policy  in  administration,  7,  8. 

his  title,  7, 56. 

his  legislation  and  rules  as  to  Church, 

379.  380. 
William  IH: 
constitutional  legislation  of  his  reign, 

32.. 
his  ministries,  34. 

declined  to  be  a  King-Consort^  80. 

assumption  of  responsibility,  39. 

used  a  stamp  for  sign  manual,  52. 

provision  for  his  absence,  74,  80. 

his  inner  Cabinet^  105. 

his  dvil  list,  304,  333. 
'William  IV: 

and  his  ministers,  36,  125,  126. 
Winchester :      * 

Statute  of,  337. 
Witan,  6,  7,  8,  379, 
'Writ: 

under  Great  Seal,  44. 

of  dedimus,  46. 

for  bye-election,  46;  for  general  elec- 
tion, 49. 

of  summons  to  peer,  49,  133. 

of  Prohibition,  353. 

of  Habeas  Corpus,  353,  431. 

of  Certiorari,  353,  429,  431. 

of  Mandamus,  416,  429,  450. 

of  Quo  Warranto,  205,  416. 
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